




O-{0lX&iJ Xyj&9^ 

J^ru/'tKV. 

170 ? 





titbrartan 

Unupara Joykcishiia j»ubUo Llbmp 
Qovt. of Bcoga) 




DEDICATED 

BY PKRMfSSIOV 
AO 

THE HONORABLE SIR CHARLES ARNOLD WHITE, Kt. 

{}$ar-at’Law) 

CHIEF JUSTICE, HIGH COURT OF JUDICATURE, MADRAS. 

Whosh Appreciation and Encouragement 

In^Connfciion with this » ‘OMPILAIION 


THE COMPILER DESIRES VERY GRATEFULLY TO ACKNOWLF 




TABLE OF CONTENTS. . 


Abbreviations Explained , , . . , Vii 

Table of Ca^a Digested in this Part . . . . i 

T,-?.bIe of flases Digested in this Volume (Volf and Page) .* . a 

T^Jle'of Cases, over-ruled, followed, kL . . ' . i 

Alphabetical Table of Headings and Sub-Headings in this Part . i 
Digest ol Gases ..... 3 

Supplement . . . . . . • i 

Appendix . . .a] 




ABBEEVIATIONS EXPLAINED. 


A* • • 

A.IiJ. 

A. \V.N. f •..* 

B. .. 

B.H.C. 

B. Ii R. 

Bom. L.Rr. *•. . 
Bur. L.R. .• 

c. 

CL.J. 

C. L.R. * • . . 

C.W N. 

C.PL.R. 

GrhJ^ 

T.A. 

L. B.R? 

M. 

MJ-LG. 

M.LJ. 

MJ..T. 

M. LA, 

'N.T.,R. 

N. W P.H.C. . 

O C •. 

P.R 

\\ L^.R. % . 

8.ji.K. 

T.L.R 
V) B.R 
W.R. 



reports! 

.. Indian Law Reports, Allahabad Series.* 

.. ^aw* Journal.* 

• .. Allahabad Weekly Notes.* 

. . Iqdian Law Reports, Bombay Sonos.* 
m Bombay High Court Reports. 

.. Bengal Law Reports. 

Bombay Law Reporter.* 

Burma L.uv Etepfjtts. 

. . Indian I^aw Reports, Calcutta Sent 
.. Calcutta Law Journal.* 

- Calcutta Law Reports. 

. (Ulcut ta Weeklj Notes.* 

( ontral Provinces ]ja»v Reports, 

.. Criminal Law Journal of India,* 

. Law Ueporis, Indian Appeals.* 

, . Ijowc't Burma Rnling=s • 

Indian Law Report i, Madras Scries. 

, Madras High Court Reports. 

. Madias f^aw Journal * 

Madras J^aw Tiinf‘s.* 

\Iooie\ Indian Appeals. 

Nagpui L.iw Reports,* • 

. Noitb W<5sb Pro\inces High Court Reports, 
.. Oudb (^lso^.* 

Punjat) eord * ^ 

. i*un).ib 1 aw Reiiorter.* 

• Punjab Weekly Reporter, 

., hjind Ijfiw Reno) ter. 

TravaucoiO Law Reports,* 
t’l'pei iLinua Rulings,* 

Sutbei land’s Wec’kly Hepoitcr. 


OTHER ABBREVIATIONS 


Appt 

Appr. 

I). orDistd 
Hisc 
HiSs • 

Lxp 

F 

(P.B.) 

Obs. 

(P.C.l 

R. or Reid to, . 

(SB.) 

(N.B.) — (1) This publication 
above with asterisks 


Applied 
. Approved 

.. I . I )n»ting unshed. 

.. . l)lscusf^ed 

Dissented fioui 
. , .. Lx plained 

.. Followed, 

.. FullBen*h. 

Observed on 
.. T’rivy (Jnuneil 
• . . Referred to 

. . Special Bench, 

embodies Ca.sc8 (Cuil and Oimmal) from the Reports marked 


(2) In the Punjab Record and the Punjalj Law Reporter, the Cases arc known by their num- 
bers and not by the pages whare they are printed; {e.g ) \ V R, IfKKi v^ould mean Case No. 4, in 
tbe Punjab liccord of 1%6. The same explanation applies to the Pufijah Law Reporter also. It 
has also to be remarked Chat the Punjab Record and the Punjab Law Reporter have been di^ded 
into two sections, Civil and Criminal. ^ 

• . Casegffrom Reports other than those published in India, the volumes and pages are 

printed exactly in the manner they arc to be found in the ongiaal cases wherein thev are 
referred to. ^ 
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Section II — (Civil Cases). 
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Singh 


I)alip«Smgh V. Chaudhrain Nawa* Tvunwar 


Dobendra Nath Dutt v. The Administrator- . 

Grcneral of Bengal . . . , . . ; 

Dhanukdhan Singh v. Mahabic Pecshad Si ugh. 


Fatima Bibi v. Sheikh 4^hmed Bukbh 


Guru Prasanna Lahiri v. Jotindra Mohan 
Lahiri .. .f • 


• 12R P W U 1008 (P.C.), .. 1 407 

. 12 G W N 419 (P C ) = 10 Bom li R 
258-^7 0 Ti .7 .‘U8=:18 M L J 
116== 8 M L T 849-85 0 402 .. ! 845 

. 7 CljeJ 818 (PC.)ffl2C \VN410; 
i «85 C 402 = 10 J'nn h il 258= I 

I 18 M L J 1 10 = 8 M Tj T 349 I 845 

I 85 C 40i (P.C.) = 12 CJ VV N 119 = 

L 10 Bom B a 258 = 7 C L J 318= 1 
18 M B J 110 = 3 M Ti T 349 .. I 845 
I 3MLT I (PC.) = 12 0 W N 71=9 I 
1 Bom li R 1348=0 C L J 700 = ') I 
i A L J 1 ..1 ^570 

; 12 C NV N 825 = 5 A L J 403 (P C.) 

I =4 M L T 10 = 8 C Ij J 10,8 .. , 377 

‘ 12 0 W N 998 = 4 M h T 201 IP.C ) i 494 
I 8> C 420 P C. i = 12 (3 W N 398 = 10 
I Bora Tj R 280=7 (i LJ 285 = 5 
A Ij j 181 = 18 M Tj j 100 = 3 
M LT 814- H Bur 1, H 19 ! 530 

7 G B J 30 (PC)- 12 0 \y N 469 = 

10 Horn \i R 1 =5 A Ij j 10=17 
M li J G18--2 M li T 500 = 85 G 
202 = 14 Bur li R a • ^ 387 * 

e 

10 Bom r, R 202 (P.C.) = 12 OWN' 

44l^l.‘< TVI li J 12,5 =;j >I L Tj 

:H4=7 0IiJ 395 .. I 77 

-t M ti T 141 (?.C.)i^r2 0 W N 009 I 
= 10 Bom li R 000=14 Bar Ij B 
151 = 00 A 258 , .. ia2 

12 C W N 802 (P.O )* .. 051 

U Bur Ij R 1 (P.O.) = 11 OWN' 

7.10=0 C L J 11=9 Bom Ij Rl 
e.51=2MLTlfl;,]7MLJ35:i ' 980 
18 M L J 0=10 Bom h R ,50=12 
C W N214 = 8 M t, T110=7 OR.! 

112 =36 0 271 (P.C‘)=14Bur L it 

268 > .. |721aBd866 


; 7 0 L J 4,54 (Pr0.) = 85 0 303 


747 


3763 if 
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Name of Case. 


Volume and Page. 


Column of 
Digest. 


Hunsiaj v. Suiidar l!all 


Ibrahim Esmael v. Abilool Ptermamode, Ibrahjm 
Esmael v. A boo Pakar ^lamode Tahcr 

Ibrahim Godlam Ariff v. Raiboo 


Kalka T*ershad v. Mathura Parshad 


Macintosh v. Dun 

Mahomed Ali Haidar v. Secretarj of State for 
India in Coum il 


Mahomed AJi Ilaidarklfan v. The Secretary of 
State 


“Ma Me dale v. Sa Yi 
Ma Ween D) v. Ma Kin 


Muhamnnxd Naseom v. Afir/a INFubammad Abbjis , 
Ali Khan .. .. .. > 

Musamniat Surajmani v. Rabi Nath Ojha .. i 


Mussuxnat Chanda Dci v. Madho Sara .. i 

Mussurmnafc Walihan V. Jogebh\>ar Narayan ,.j 


Pandit Gaya Parshad Tewari v S adar Bhagat j 
Singh 

Pestonji Jivan]i v. Sbapurji Edulji Chino} 


' 10 Bom L R 581 (P C.) = 12 QW 
1 585 = 7 C L J 520=138 P L R' 

1908 = 18 M L J 2C6a:y9 P W R < 

* 1908 = 14 Bur L R 14G=S0 P 

1908 = ‘J5CC48 I 179 

■ 13 C W N 2G (P.C.) = 4 M L Tj 
Special, p 25 • .. 735 

’ 15 C 1 (PC.)=4 A li'J 672^11' •* 
OWN 973 = 9 Bom L K 87!i- 17 I 
i M L J 40S = G C L J G95 .. ! 721 

13 C W N 1 (P.C.) = 18 M L J 424 = 4 i 

I, T 380=10 Bom L R 1088= I 
8G J. J447 = 5ALJ 701 = 110 C' 

.362 ' 1668 

12 C W N 1053 (P.C) .. . G55 

i 

J M L T •2Jt4 (P.C.)= 12 C VV N * 

109,'i = 10 Horn L B 1101=8 C , 

L J 440= P 1j K 1908 Journal 1 
parts p 110 ..I 878 

10 Born LR 1101(P C.) = 32C1V j 
N 1095 = 4 W L T2,'M=8 CL J I 
1S6 = P L B 1908 Journal parts, • 

p. 110 .. 878 

4^L B B 172 (P.C.) =32 C 219 .. I l^p 

S M L T 93 (PC.) - 10 Bom L E i 
41 =18 M L .1 3 = 12 C W N 220 ' 

=7 CL J 112 = 36 C 232=5 A ' 

L J (13= 14 Bur L B 3=4 L B 
B 175 ... 740 

10 Bom L B 12(1 (P.C.) . . 772 

18 ML J 7 = 12 C \V N 231 = 10 ’ 

Bom L B 59 = 5 A L J (>7 = 7 C 
. LJ131 = 3MLT144(P.C ) .. | 571 

14 BurLR2(P.C.) .. I 985 

7CL.J,44(PC) = 10Bom LB9 ' 

= 12 C W N 227 = 17 M L J 226 : 

= 2 M h T 509=36 C 189=14 ' 

Bur LB 101 ..} 822 

14 Bur .|;B 101 (PC.) =7 CLJ : 

44 = 10 Bom.LB9 = 12C\VN ' 

227 = 17 MLJ 226= 2 MLT : 

509 = 35 C 189 ' 822 

12 OWN 1017 (P.C.) ' 739 

12C\VN46» (PC.)=4NLR65 . t 
= 10 Bom L B 287 = 7 CLJ ' 

401 = 3 MLT .339=18 MLJ ; 
199=14 Bur L R 102 = 95 C 478. , 794 


Pethcrpormal Clictty, T.P \ Muniaiidy Servai.' 35 C 551 (P.C.)=12C WN 562= 

, , I ^ CLJ 628 = 5 ,ALJ 290-14 1 

• ' Bur Ij B 108 = 10 Bom L B 590 I 

I =18MLja77=4 MliT 12- ! 

, , 4LBR2C6 

Badft Vcoead v. Bamraoni .. .. | 10 BomLR 604 (P.C.) =12 CW 

. ! N729=8CL J48=6 ALJ'460.i 

Badhii Prosad Mulli.:k v Ranimoni Dassi .. 12 C W N 729 (P.C.) =10 Bom L ! 

' . * i R 604 = 8CJ-a48=6 AL J 460 I 

,,R»ja Gi' nldas v. Sbeelb Ohasiram .. . 10 Bom LB 144 (P.C.) .. i 
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Raia PramaAaNayi Hoy v. Raja Ra\naiii Kaut.a' 

Roy .. • .. .. .? 

• 

Raja Rai B^agwat Dayal Singh v. Debi OaNal ; 
Se^u . . . . . . • • ’ 
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Sanl5;ir,ilinga Nadan v. Raja Rajeswara Dorai 
aZiasMutturamlinga Dorai 


Suraj ^fani v. Rabi Nath Ojha 


Thakur Jowahir Singh v. Thakiii Baldeo Baksh j 
Singh .. .. .. -• I 

Walihan V. Jogoshwar Narayan .. i 
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Aba» All Shah v. Shor >^aman .. ..I 

Abbas All Shikdar v. ICarini Baksh Sbikdar .. ; 
Abdul Babit V Ashfaq Husain .. ' 

Abdul Gafar Khan v. ^Muhauimad Zia-ud-din.. 

Abdul Ghafur Khan V Muhammad Zia-ud-din 
• Khan 

Abdul Oufar Khan v. Muhammad Zia-ud-din .. , 

Abdul H^akoni v. Han Lai , 

Abdul Hamid v. Riaz-ud-Din 

Abcftil Kadir v. Ifamdu ^Iiah 
Abdul Karim v. Muhammad Ahmad • 

V Ramzan 

^ V. Sahib Jan 

Aljdul Karim Khan v. Maq-bul-un-nihsa Bcgam 
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Abdul Rab Chowdhurv v Eggar 
Abdul Rashid v. Abdul Latif .. • 

Abdul Rasul V. Peroz Din 
Abdul Sattar v. Satya Bhushan Das 
Abdur Rahman v, Charag Din 
Abdus Subhan V. Kurban All 
• 

Acharath Bappan v. Mathummal Cbevi 
Achhru v. Labhu ... 


12 C W N 249 (P.C.)=:: 10 Bom L 
R 00 = 7 CL J 139 = i} M L T 
151 = 18 M T. J 43 = ‘]5C3‘31 . 

12 0 W N 393 (P C ) = 35 C 420 = 
10 Boifl LR 230=7 0 li J 335 
= 5 A L J 184 = 18 M L J lOo 
= 3 M L T 341 = 14 Bnr J^R 19. 
10 Bom L R 781 (P C ) 12 C W 

N 910=1 M LT 101 = 0 C L J 

230 = 31 M ‘230 

12 C W N 940 (P C.) -4 :\I L T 101 
= # C L J 230=31 M 230=1(1 
Bom LR 781 

5 ALJ 07 = 18 M L J 7 = 12 C W N 

231 (P C ) = 10 Bom L R 59 = 

7CL3 m = 3MLTllJ 
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, 12 C W N 515 (P C) = 10D(’ 193 
■ =0 G L J 092 
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1908=90 P L R 1908 

147 P R 1908 
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62 P W R 1908 
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A L. 1601 . , 

, 12 C \V N 910 . 
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' P ^V R 1908 
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10 Bom L R 380=32 B ifo 
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AWN (1908) 6K = 5 A L J 117 . 

128 P R 1908 • 

35 0 767 • 

19 P R (1908) (P.B ) 

7 C L J 433 = 35 C 294 = 3 M L 3 
191=12CWN 289 . . 

4-M L T 327 

81 P L R (1908^ «48 PR 1907 = 107 
PrW R 1907 (Sup). 


200 
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'93 A fi07 
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959 
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matter the Batate of 
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Chandra Chatter] I 
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Ahmed Abdulla Hezad v, Mnhoined Shaikh 
Essa 

Ahmed Bepan v Toki lysilidined .. , 

Ahmed Shah v. ITatch ihl# \ 

Ahsan Ali, the matter of 

Aiyasami Aiyar v. The Id&tnct Board, Tanjoro 
Aiyathurai RaMithan v Santlm IMeera 
Ravuthaii .. 

Aiyyan Chetti v. Poongavanaiii 
Aiwaz V, Simla-Kalka Rail\N,.y ( o. .. 

Ajudhia V. Kiinjal 

Ajudhia Porshad V, Ahsan-ulah 

Ajudhia Snigh v Ram Dayal Upadhia 
Ajudhya v, iMusammat Bam Daija 
Akbar Khan \ Turaban ‘ . 


Flan Das 
Hiiri Das 


Akbar Khan v. Turaban 
Akhoy Chandra Bhutta^dnu va 
.Gosswaini .. 

Akshay Chandra BllHtt^lcbar^ .i 
CV'-swami .. 

Akshay Kumar Saha v. Hua Lai Do^adh 
Akshay Kumar Shaba \ . FJv’a Rjuu Dosad !! 
Alagnppa Chetty v, Kanippaxya Pillai !! 

Aiagirsamy Naidu v Vciikatachellapathx AuaV 
Aley Ahmad v. ^hihamniad Owhit- Khan 
Ali Miya%Mahomedbhai v. B and C T, R\ .! 
All Muhammad v. Shaman .. " 

Allagappa Cbetl) P. I. A. N. v 
Ohowdry . , 

Allahdino v, Nawalmal 
Allah Ditta v. Shahua 


‘h 


Amau wd, Mahomed and another v Varu wd 
Maluk 

Amara Veeravya v. Anumala Chetti Piclnn va- " 
Amar ©hand Knndu v Nam Gopal Mukeri'ec 
Amauang*Mavsang V. Jetbalal Maganlal ; 

, I 


Volume and Page. 


Column of 
Digest. 



I 

• 


J . 


• • 1 

■ 18 ir L J 288 = 3 M h T 315 .*31 M 


• 345 

• 

. 1 177 


1 14 Bur Ti R 33 * 


1 


j 30 Bom L R 1128 

• 

. • 97 


i 12 C VV N 738 


. ' 239 

1 


12CWN241 

! , • 

.. 

1 

. j *67 


j 4 Fi T 335 


i 

. 1 358 


12 C W N 1059 

.. 

, ! G4i> 


■ 8 C L J 55% 


, j 106 ‘ 


1 JO Bom L R 717 


I 


32 B 540 


! 78f> 


11 P W R 1908 


•’ 097 


.0 A L J 402 = A VV N (1908) 191 


. 787 


08 P R 1908 = 111 P \V R 1908 


: 412 


5 A L 3 128 = A W N (1908) 09 

• • 

, 127 


1 10 P»oni L R 141 = 3 M L T 197 

.. 

] 340 


10 Bom L R IIGG 


.! 832 

.. 8 0 L J538 

* *1 

! 876 

>. . 

H2 1* H 7908 


; 429 

.. ' 

5 A L J 126= A W N (1908) 70= 




• 7 Cr L J 300 


j 21 « 

• 

18 M L J 91 = 31 M 117 


' 110 


31 l^r 252 = 18 M L J 238 


230 

, , 

18 M L J 401 


1 682 

, , 

15 P L n 1908 = 73 P R 1907 

[[ 

40 

• ' 

5 A L J 72- A W N 0^>98) 30--. 
.30 A 123 


090 

j 

50 P R 1907 = 53 P L R 1908 = 


1 

‘ 1 

01 P W R 1907 


' 841 

. ! 

AWN (1908) 3 = 4 A L J 700 


i 125 

. 

11 O (LIOI 


, 051 

. , 

5 A L J 0 17 = A W N (1908) 252 


* 


= 4 M I 4 T 4 II 


1 098 

■ 

5 A L J 010 

! 

917 i 


12 r W N 511 = 35 C 721 


541 


Nd7.flraat All 


.‘35G721=l‘2r VVN511 
7 (’ Tj J 107^*15 C 077 
•15 C r>77= 7 C L J 107 
S h T 239, 

31 MT7=.17 L J 500 
A V/N -100v9)‘25G«5 A L 
10 Bom L R 300 
112 P R 1008 


J715 


. i Ml 

.1 ?57 

•I 

.j 79fv 
711 
. ! 735 
. ' 8P2 
, i 149^ 


4 C.; B R 20‘1 
1 Sind L R 2*i4 

22 P R 1008 = 12 P R 1908 = 
P T. R 1908 

1 Sind Tj R 221 
4 M Jj T 3lR 
12 OWN 308 . 

10 Bom L R 1201 


,1 


a76l 


918 

‘243. 

436 

723 

2.56 

268 

930 



TABLE OF CiSES* 
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Aminaddin Munshi v. Ulfatunnissa Bibi 
Amir All v. Mussammift Baggo 
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Volume add Page. 


CoJtIuDni ol^ 
Digest, T 


v.-Durga Das . . . . j 

Amip Chand v. Narsingh Narayan Singh . . | 

Amir Shah and Fateh Ali Shah v. Haidar Shah j 

Amjad Alf v. Kadozjan Blbi . . . . ; 

Amolak Shah v. Oharan Das 
Amrichatharnmal V. Periasami Ibllai 
Amrit Lai V. Bhagwana 

i 

Amritram Ilannarayan v. Ramji Vallabh 
Ananda Chandra Poddor v. Kunjo Behan Lai .. , 
Ananda Gopal Gossam v. Naffor Ghandral Pali 
Chowdhnry .. ! 

Anandi v. AJudhia Nath 

Anandi^unwan v. Ajudhia Nath 

Anandrao Bhai v. Sitabai .. I 

Anant Vinayak v. Nagappa Subraja .. j 

Anath Nath Deb v, J, C, Galstaun i 

Angannayya v. Darpoor Narasanna.. .. i 

Angnppa Chetty v. Nanjappa Row ., | 

Annada Krishna Dey v. Jogendra Nath Dey . . 
Annamalai Chettiar, U R.M.U.M. v. Subbara- 
*maniaAiyer .. : 

Annamalai Mudaliar V Ramaier 


4 M L T 80«81 M a30=c*l8 M L J 
19 

AWN (1908), 29-4 A L J 796 «2 
MLT614:=.30A 95 
3MLT321 
96 PL R 1908 
13CWN108 

4 PL R 1908 = 15 P R 1907 «86 
P W R 1907 

AWN (Oft; 107 = 5 A L J 336-30 
A 273 

198PLR1908 

1100319 

5PWR1908 

8 CL J 537 ...| 

149PWRJ908 ..| 

4MLT279 

80 P L R 1908 = 41 PR 1907“ 
103 |MVR 1907 
10 Bom L It 87=t3 U L T 172 
8 0L J 177 

12 OWN 515 = 35 G G18 = ft 0 L J 
168 

5 A L J 557 = 30 A 379 = A W N 
.(1908)157 

AWN (08) 157 = ^A L J 567 = 
30 A 370 

10 Bom L 11 1176 

10 Bom L R 89 = 3 M L T 175 = 32 | 

B 195 ; 

12 0 W N 519 = 36 C 061 .. 

3M LT 243=18 H L J 247 .. I 

18 M L J 189 = 2 M LT57 .. ! 

ft CL J 294 


Annapurni Ammal v. Subramaiiian Chettiar .. 

Anwar All v. Inayat Ali 

Ao^b Ah Pramanik V. Bi'sseshuri ,, 

Appayyav. Rangayya 

Arabella Clarressa Eliza Mitter v Johfi Charles 
Mitter 

Ardeshir Bejanji Surti v. Syed Sirdar All Khan. 
Ardeshir Mancherji Kharadi v. Assistant 
Collector, Poona 

Ardeshir Sorabsha Moos v. Khushaldas Gokul- 
daif • 

Arjun Slugh v. Pandit Iqbal Naram 
Arsali Sadagar v. Ram Satya Bhakat 
Artha Nahako v. Bhagavan Nahako 
Arunachalam Pillai v. Alagianambia Pillai 
Arunachella Reddt v. Subl» Rcddi.. 

Arunagin M^dali v. Vadivelu Mudah * .. 
Asamuddin Kan v. Karim Shukoor 
Asan Kani Ravuthan,’T. P. v. Aru, Aru, Soma- 
sundaram Chettiar 


Asharam Sadhani v. Chandi Churn 
Asharfi Kunwar v, Rup Chand 


■ 4M LT8C ..I 

i 18 M L J 24=^ 4 AI L T 72 = 31 Ml 
; 234 

i M L T 197 = 31 M 347 1 

ft P L R 1908 “-32 P R 1907 
8CLJ554 , . 

18 M L J 229 .3 M 1. T 2ft7 

12 0 N 1009 * 

10 Bom ij R 1140 

10 Bom L R 517 

10BoraLR208=3|B247 
10 0 C 374 

7 C L J 101 ", 

4 M L T 64 

8 M L T 324 

3MLT7 = 17MLJ 393 ' 

3 M L T 249 

I 4 L B R 239 • , 

I 4 M L 3^ 66 = 31 M 206 
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291 

296 
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301 
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306 

308 
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777 
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919 

21 

633 

65 ! 

921 

294 

• 636 

618 

924 

66d 

640 

804 

942 

987 

612 

329 1 

916 

689 

644 

29 ! 

958 

189 

646 

71 I 

960 

188 

648 

3vi7 1 

969 

449 

660 

746 i 

97 f 
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22 
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125 
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47 
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19 
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333 
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317 
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958 
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42 
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42 
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313 
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819 
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639 

, 66 
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72 
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' 73 
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79 

871 

1 80 

(}89 

1 82 

744 

1 83 
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1 85 
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1 86 
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1 87 
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i 88 

233 

1 89 

33 

1 90 

220 

, 91 

304 

92 

. 265 

96 

283 

i 97 

229 
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589 
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969 
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317 

' 107 

356 

110 

206, 662 
747 

135 

141 • 

192 

! 144 

921 

j 146 

924 

' 153 

185 
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21 

167 

186 

162 

830' 

169 

396 
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220 

186 

615 

187 

639 
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595 

190 

259 

192 

2as 

19S 
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232 
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813 

197 
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271 

'• ‘ 
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788 

295 

.'989 

802 
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303 

804 

306 

571 

306 , 

17 

300 

30 

815 

964 

8iq 
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317 

477 

321 

121 

323 

336 

326 

890 

327 

966 

828 

310 

380 

846 

381 

500 

335 

368 

341 

515, 790 

844 

825 

345 

814 

348 

255 

350 

707 

» 852 

279 

354 

860 

366 

67 

380 

568 

• 885 

456 

892 

227 
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311 

413 

221 

’414 • 

451 

416 

817 

417 

971 

419 

748 

421 

499 

427 

46 

429 

536 

437 

947 

438 

861, 641 

440 
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442 

989 
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300 

444 
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71 
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712 

72 

412 
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• 73 

46 

448 , 

885 

74, 

18 

455 

832 

76 

141 

: 456 

814 

77 

913 

460 

642 

83 

404 

' 402 

611 

94 

399 

; 466 

699 

95 

142 

469 

lid 

96 

407 

476 

813 

97 

244 

477 

115 

98 

’ .aoo 

478 

813 

99 

413 

479 

824 

100 

312 

’ 82 

833 

101 

148 

485 

576 

106 

842 
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549 

122 

436 

e 

* 

123 

* G(>4 

! Punjab Record. 

12(» 

2li 

1 P R. 1906— 


127 

404 

1 136 

804 

128 

280 

338 

1 1 ) 

i:io 

143 



• 

843 

P.R. 1907— 


134 (nolo) 

411 

3 

676 

uu 

411 

5 

260 

135 

239 

1 9 

182 

141 

841 

10 

145 

142 

146 

12 

13 

140 
» 426 

Revenue. 


14 

412 

8 P R 1907 
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15 

428 

I 

1 


16 

424 

1 

162 

17 

‘ 63 

2 
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18 
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3 

416 

21 

42G 

4 

136 

22 
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5 

415 

23 

404 

G 

726 

24 

607 

7 

12, 881 

25 
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8 
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27 

424 

9 
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28 

235 

‘ 10 
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29 

407 

11 

428 

30 
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12 
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32 
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15 

914 

38 
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17 
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18 
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20 

846 

• 44 

844 

21 
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842 
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49 
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52 
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847 

55 
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60 
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32 
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SECTION II-(C1YIL CASES). 


.AJbandonment. 

(1) Absentee —Aiht'i se jxjssrsstoji of 
and sbiuinJ.iL land~-lliqht of defendant to 
claim compensation 

The lihiiiitifts Huod tho dc^fond.ul^ a iieai 
agiutie lehitioii, for \ of land of which 

thoir father and they thcjus(dve'> wcie iccordod 
as piopiietois ni tho KottloiiKMits of IHGH and 
1892 In tin? scttloinciit of 1808, the* pliuntilK’ 
fathers were Kjcoulcd as ininors, and the 
defendant was cnl(*red as in ])Ossession on then 
behalf. Pleas of adveiso possession and alinn- 
donment were act up. Idie land coiiiprised 
both maliki and bliamdal lands. 

licUi (1) th.it there was no advcr.sc posses 
Sion under the enuimstances of tho case in tho 
absence ol any pi oof of an open asscition of 
hostile title oc am oMut aid or conduct denMtig 
the title of the plaiiitilTs On tlic coritiaiy, the 
facts, flia^the plaintiffs' names wcie allowed to 
be entered in the settlements records, with the 
knowdedgo of the defendant and that the delen- 
dant m 18(>8 w'as entojcd as in poss’e-ision on 
behalf of the plaintiffs’ f.itheis who wore rccoi d- 
ed as minors, neg.iti\c .im such phni. 

(2) That the plaintiffs did not lose their light 
by abandonment. Remaining out of possession 
for verv manv vears and not evineiiig am 
concern in the land or receiving uiiy of the pro- 
fits do not pev sc suffice to^irove abandonment, 
especially where (as here) the person who has 
all along been in possession is a very near 
•agnatic relation and at the outset took posses- 
sion* on behalf of plaintiffs’ fathers, then 
minors (a). 


Abandonment (Continued) 

(3) That, under the circuiiistances, when the 
dt‘feiidant had, fiom 1H()H to date of suit, boon 
in possession of tlie land and cnjOMiig its pro* 
fits, he must be taken have fully compeii- 

•stited himself theiel>\ foi aii\ evpense to which 
lie niavpo^sibf\ ha\e been put. and, therefoio, 
he mas not be entitled to elann am compen- 
sation 111 the case 

(4) Cases of abandounieiit and ab.seiitces 
I should he d'*cidcd upon their own facts. (6), 

Hakim y Hashim, 97 J*. \V. R IDOvS. 

KV'ITIlr^N, J. 

Jiejeienccs —{a) 18 P U IHHG, (»2 1* U, 1890, 
H-l I* U 1888 and J -I P. U 1903, /*’. and (6) 9 
P R. 1890, J<\ 

(2) Common holding — Effect of possession of 
one co-sJiai a — When and irhethei loiuf pos- 
session and enjoynmit n ill const it ate adverse 
possession-KjlfcctofabsenteeoJ (.ommon hold- 
ing leaving it m 2msscssion and enjoyment 
of tO'shaiei— Whether abandonment aiises. 
Where a piece of land is pait of a common 
bolding, and the owner goes away and becomes 
an absentee leaving the la^d in the possession 
of co-sharer relatives, he does not legally give 
up possession, because thg possession of one co- 
bharcr is the possession of all. A co-sharer 
cannot claim a title, by adverse possession, to 
such land, however long he may have possessed 
and enjoyed it, ur^ess he can show, as again«^t 
the ab.-4cntee co-sharer, the most unequivocal 
assertion of, and exercise of, such adverse pos- 
session against such co-sharer, or reJ n- 
quisbment of the land by him. 
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Abandonment— 

Where an iibsenlcc of a common holding lefL 
the land, when ho onginally went awa\ , in the 
posbcsdion of co-sharer relatives, suceessfull) 
asserted his right to succeed to lands left ))\ a 
relative m the MlLigc, promptly objected when 
an attempt was made bv the co-sharer to get 
the absentee^ name struck out of the re\enue 
records, and it was no^pd in the .■.ettlement 
records that his share \\ould bo rcslored to him 
whenever he returned to the Milage, .ind, ni a 
later settlement, the ab^enti'e v^as shown .is 
ownei* of a laiger shaieof the holding than in 
the xjrevions settlements, held that be had not 
relinquished his holding and lhat li^ eon Id 
resume lus land, e\en when ho retnined iftci a 
prolonged a'osciice, to Ins Milage 

Relinquibhim'nt inu-'t he judged ( I (,n the 
facts of each particular ca^c and haMiig reg.iid, 
,as one iniiioi tant factor, tc the cironmst.iiRO 
that the projieriv has oi has not been hdt in 
the hands of a co-sharer m the begiuinng. 
Ram Chand v Kirpa Ram, 120 P. R lUCH 

UomuiTsoN and Cm. vis, jj 

BefacnceH -118 P \l 1880, 79 P R l-sqs, 
141 P. U. 18HJ, 121 P R. 1881, 78 P R 1875, 88 
P R. 1878, 118 P. R 189.3 and F A. .‘KiG of 1905, 
93G of 1904 and 1007 of 1809 unpublished, U 

(81 — » question of nitentioii —Legal ab.indon 
meiit, how eilected — Voluntarv — See At i VIII 
OF 188.5 (Ti:n \NC\ “ilr.NCc \J ), No IG, 7 C L J. 
7-2. 

(t) Deed of, exeeutisl m ivli.ineo upon Lh" 
gcneToslt^ ol parts henelitteil- Noe onsidei.ilion 
- - See M MIOMKUSN L\w (S' ct'i ssion). No 1, 
4A.'L J.70‘2 

(,5)-“<jf hoiiiost id hind bs tcMi.int— Tianshn 
toanothei— Nopaymjntol rent — Whetlna land 
bed jnsLihod in legauiiu^ t onduet as .inionnL- 
ing to implied sin reiidei-- Right ot landloid t(» 
take di>ei t x»osses‘-jon of land See L^^I)lo^U) 
AM) ''hiNANT, No. 5, 7 (' 1.. ,] q09. 

(G) Lt)ng dela> in suing no ahandoninent in 
law — Long unexphuned delav, lehnaiil in i ej 
tain cjises-~See Kmiu Nt’i; \t i No. 24, 129 P. 
W. R 1908 

Abatement 

(1)" -of appeal — D(.ath of^»rc ) joi ma defendant, 
whetht'i abates the .ippeuJ^ ( f othei defendaius 
who could luiNc maint.ined then appeals m- 
dependenth— See Act ff ot-’ 1901 (Amu 
No. 7 1 A. J., J. 809. 


Abatement— (Concluded ) . 

(J)— of Sint— Sint for redemption— inaint iff 
suing as also iic'i — Death of x»laftititt — See 
Moint. vt.i^ (Rli>lmj’'J’iojx), No. 2, 4A. L. J, 
783. 

(3) — of ax)peal — J3eath ol appellant — Duty of 
the hp^r■^— All hens not brought upon the 
let ord- Effect. See Ci\. Pro. Codi’, No. 22C, 
5 A L. J G2 

(4) - of suit - - Suit foi desolation of paitner- 
ship-'Necessai V paities - Death of a paitv — 
Snbilihit ion ul hens not made in time -Effect. 
Sec Parim Rsmi*, No. .3, 7 (' L. .1 2GG. 

Abkari Act. 

See A< 1 V or 187.8 (PiOMiu\) 

Absentees. 

('asos of .ib.andonment and of-Sboiild be 
till ided ii[>on then own fatts— Sec Aiunoo?;- 
Mi‘N' 1 . No. 1. 97 P.W. R 1908. 

Abwab 

(1) Stipnl.it ion in the le.asc amounting to— 
bee .‘Vt'T VI n or 1885 (IIfni.m. 'I'inancv), 
No I, 12C W N 175 

(2) The bata nsnal^ piiblui , lia ‘ofnna, 
SonaTi, Chanda balanii and peiceniaqe are 
alwN.ihs- See CiN PRO Cour, No. H, 7 C li.J. 
251 

Acceptance. 

Assent not signed on bills hut ouh upon 
copies ol hills — Mateiial )M|iiiicinent ot law 
omitied— No valid iK'ceptante Ste Act X.W’J 
oj 1881 (Nrc.O'iiM.i.r Instri mi- nts), No. T, 
10 '5'm L R L:f>8. 

Acceptor. 

— of hill cd exthange— I Mlaiils of acceptor 
at l*Mtnnl^ of hills Pjeseiiiineiil not neces- 
san - See \ct XWl or 1881 (Nrc.OTiMn r. 
I vvi 111 Ml NTs), Ntt 1 10 Lorn L R 2CR. 

Accounts 

(1) Suit fill— /'i incij)n/ ana oticnl--' Mo'i . 
able jnoyeUy // mthides money-himi- 
iaiion- Limitafum let {X V of JS77), Sch. 
lly .l;/s HV, lib and Ih'* Contiact oJ 
SCI i ICC III Id itinq and icijudeied. 

\it. 89 of Sell II ol the Limitation Act e\- 
pie.ssjv .ijipJies to the e.ise of a pnncipal .suing 
his agent for an a(;eoni)t, whilst Art UG 
applie- to .1 slid for ‘ compensation for the 
breach of a eon ti act in willing registered” 
To ascei tain which article of the schedule 
appiiOK" it IS necessaiv to sei‘ w'hat is the relief 
1 ' Inch tlie plaintiff claims. 
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Accounts - (Coatmued). 

> 

Thr c\^)l•c^^*ion “ni')\.iblc proporLx ” iii ail. 
80 of Sell II of thr Limitation Act includes 
monc\ (a^. 

A suit, not lyolo]^ fov.iii account, Iml .lUo to, 
cnfoice 111 Llie plaintiff’s favour the ch.ii^^c 
created to scciiie the iiioncNs wliu h might be 
found due fioui the agent to his pnncipal on 
his accounts falls within Ait 132 ot the Second 
Schedule to the Limitation \ct, and the jieuod 
ofhmiLitiop IS twelve }ca.is lioin the time 
when the monev sued for becomes due Hafe 
zuddin Manual y Jadu Kath Saha, 7 C L. 
J. 270 - lie. \V N. 820 = 35 C. 208. 

AI vcia. . 1 , A Com . j. 

Refvicnu's -(r/)27 \ 27 8 ( W N 113,1 
C. 1 j J 117 A 232, //. 

(2) Seltlcincntof adonnt - jutudot (indue 
' vuducnce used in seftleincuf— J^Kuins.soKf 
notef'U' the amount lound due - lie openuuj 
of aaounts, not olloncd 

NVhcio two poisons have mutual dealoigs and 
accoiiiils, and one of tlieiii, of bis own ficc will 
and accuid, and willnuit aiiv iMud inaetised oi 
undue inllueiicc CM'ilod bvthcothci, waives 
his light to an exammation of the adouiils foi 
the piu pose o1 a I ei I .lining Ibebalaiico due 
and agiecs to iieat.i gioss .sum as due fioin 
him and evccutc's.i pioniissoiv ik Le loi the 
auiouiit the |)ioinissoi v noti* nuisl be liealad 
cilhei us the result oi a sell led aceount oi as a 
iK'ttlement bv < oinpioinivc, and incitliei tasc it 
cannot be le-opencd Magnirain Khup chand 
Y. Lakshminarayan Rampratab, 10 iiom 
L. R. 281 = 32 B. 35 b 

CirAM*\v vj!K \i: and IvMi.iu , j j 
Iiefeigntc - 5 M J. A. 305 I' 

(J) Settlement of aoLOiiuib^ and execution oj 
nxeipt Joi amount tvund due - WhcLha 
(onsiilutes a bond- Cause oj aclion—Jlate 
of inteiesi -Jleij. J of UMO 

Plaintiffs advanced nionevsto the deteiidaiits 
at 15% lutcresi. ()n a ecitaiudav thcaccoun.s 
were settled and .i sum ofnionev was found due 
to the plaintiffs lor balance of pjinc ipaJ and in- 
terest on that da\, and the dofciidants made 
the following entry m the plaintiffs* account 
book, rt^.f “ we shall roi)ay the sum we borrow 
with interest at 167^,, ” and this entry wa.s 
* followed by an entry of the amount then found 
due. 


Accounts -(Concluded). 

Tn a suit on the receipt, it was held that the 
leecipt was a bond hupersediiig the piior cause 
of action and creating a new cause of action for 
the amount mentioned therein from the d.itc 
of such iceeipt. Sankara. Aiyap Y. Subra- 
maiiia Dikshadar, 23 T. L. R. 17. 

T. SvDvmv V Aup'.n, f. j., Muitunayag vm, 
J , and OuviNim Ph.lay, j (dusevtinf/). 

Refeienccs -20 T L R 212, 33 C. 1047, 23 
M. 24 , V. S. No',, 3‘J2 and 402 of 1080, 8 B. 
101, GB 083,8 B. 405, 4 A. 330, A. S Wo. 210 
of 1080, n 

( \ a) Manitainahtliti/ of suit for — Receiver 
apjKnnfiiKf TalisUdai — Aiientand sub aejent 
—Indian Conti ai t Ai't(!\ of Ss. JUI 

d R.C. 

\ suit for aecounls is not maintainable by 
tbcowuci ag.iiiJstci^7a//Mbfa; , who was appoint- 
ed by,a icceivc) to his rst.ite 

> 'Vhv inlisildar (defendant) is .i sub agon t 
I inidci (he loceivci, who inav bo legaidea as the 
.ignit of the piincipal (plaintiff), and, as sub- 
agent, he Is liable to icndei aetouiits to the 
leccivei, .ind not to t*ie piincipal Jotindra 
\Narain Acharja Chowdhury y. Rajendra Kis. 
here Das, SC L 3 111 = 12 C W N. 1035. ’ 

l*jii:ir and Com., j.j 

( 1) l’’icbh .!.( , ount lo be t.iKeii ni redemption 
buil Diongh ,u count all cad^ taken in foieelo- 
suic-inl Sei Muuk. u.j, (Ifi.DiJMi-iioN), No. 23, 

IN L K J 08 . 

Accretion 

(1) Coiniiii ssionei retusiiig toindke,selt-Joment 
of hhas nuiJialLiud witb plaintilf who clUimod 

j bctl lenient of il «is alluvia aceictioii to his joto 
—Suit to set aside order governed, not b> Art 
II, Imt l>y Art. 45, Linn1,ation Act. Sec 
LiMnvj'iON \cr, No. 50, 12 C.W.N 010 

(2) WJicthci n jn-oceupancy tenant can 
hold ncwJv foimcd land as aceiotioii. Sec 
Ri.i. \l OI' 1825 (Bi:n(;alAlixv ION and Dii.u- 
MoN) Nos. J and 2, H C. L. J 537 and 538. 

(1) lei ms of holding* accreted land. See 
Hu, Nl of iS2j (Bi:s(,aj. Alluvion and 
l>ii i vion). No. 3, 8 C ♦. .1 541, 

Accused person. 

\V hi ther action for libel or ftlandcr will lie 
j against accused piirsons defending thcmscl ces— 
Whether and wlicii icpiv to notices of acti^ou arc 
pi nilegcd— Whether .such action will lie against 
judges, counsel, witnesses, or parties for worjg 



THE CURRENT INDEX, 1908. 


JLocttsed p^non--{Concluded). ^ 

written or spoken during proceeding before 
Court or legal tribunal. Sec Tout, No. 4, 18 
M.L.J. 353. 

Acknowledgment 

(1) Agreement to pay a baircd debt— luten- . 
lion to pay as dcduciblc from language of— not ^ 
sufficient— T'Wi^h'ss pruunso m'r*03S.irv to iiiaiii- i 
tain suit on agreement— t oj regarding ' 
.icknowledgmeiit oquiNaJenl !.<» .i piojuise to ' 
pit} — See LiMii \i JOS LM 5 \ I. J J71 

(12) E‘«>s3nLjaK (d a \alifl <i \iio« itilguK el 
Aeknowledgnieiit eoiitanif' 1 in written slate 
nienfc-See LfMiT^'i ION 1 No >i, 10 If >m 
L. H. 371 

(3) bN‘'L‘n Luis of .1 \ rial .i!Kie"»’]edgi}ienL— 

I ii initiation —See Moino \<.i MeiioN),No 

J4, 23T li R 3f. I 

(1) Morigrigoi iianatiug, lelationship of 1 
inortgagoi and inoitgagec— ^Moilgagcc admit- 
ting its corrcetiiess by signature- Knoct of the ; 
writing— See Luiitatton Act, No. 23, 10 Ifom. 

L. R. 385. ' 

i 

(5) Acknowledgment ovideiieiug a fresh con- 1 
tract— The words “ and s%all bo paid’’ ton tamed ^ 
in an acknowledgment, elT\‘et of- Sec Sfamv i| 

Act, No. G, 110. C. 15‘i. I 

I 

(6) IWer of guardian to aeknowb'dge drbt | 
duefiom miiioi so as to gi\ca fresh staitto | 
the computabioii of limitation. Sec LiMirAjTox 
Acr, No. 24, 5 A h. J. 375 

(7) — b> nioitgageo of inoi tgagor’b light to 
U'dcciii to be good for s.iM.ig lMiiita,tion iio(‘<l . 
not be addressed spec I licalh tomoilgagoi. bee 
Limitation Act, No 25, A. IV. N (l‘J0S), 226. 

(8) flcfcndaut signing planitifT’s a,eeonnts — 1 
Defendant acting •‘^though signature refeiied I 
totJie whole amoi^iit— liffe* i bee Limii i»TiON - 
Acr, No. 64, 4 IN!. J. T. 77. 

(9) Rait paMJient Kndoisement not in 
debtors hand, but mil\ signed bv liini— lYhc- . 
tbor baic signature of debtoi will >avc liniita- . 
tioTi, ^vbcio he can \vnte~S 20 , lamitation - 
Act. Sec IjiMrj'ATiON Acr, .Vo. 2‘J, 35 C 813. j 

(10) Balance stiuck* and admitted due— Ac- 

knowledgment ofliabihtv- No p run i sc to pay ! 
fomiiDg fresh cause ot , 1 * 11011 . bee LiMlF ation ! 
Aci, No. 27, ll'J 1’ It. ! 

Acquiescence. 

— wheiher question r-f factor of law— Whe- 
ther goefd gionnd for rui ..on See Act XVJIl 
O*' 1884 (Vl NJAP C0M,'-S) AS AMLNDCi) l\\ ACT 
XXV »‘P 1899, No. 9, 31 P W R. 190S. 


Acts. 

1. — iMPJiRiAL Acts. 

2. — Benoai. Acts. ** 

3. — Bombay Act.s. 

4. -Burma Acts. 

' 5.— Ci.NTiuL Provinces Ao-.s. 

C— IMadras Acts. 

7 — North West Provinces Acts. 

8 — Oi i)H Acts. • 

9 --Punjab Acts. 

I- Imperial Acts, 

Act XXXI I of 1839 ( Interest) . 

(li haw as to payment of interest, 

ojtplicalnhhf of — 

\\ hero there was no agLComent to pa\ mter- 
and no demand in woiting to bring a case 
w ithiQ tlic pioMs-ioiu of the Interest Act, the 
Hindu Law was held not to be binding 111 such 
matter^ as the pa}ment of iiitere&t (a) Subra* 

mania Aiyer y S. A. Bubramania Alyer, 3 

M. L T 27S-=i8M L J 215 - 31 VI. 250. 

Wali.is and Sankvran Nair, jj. 
licfncnces. -(n) 6 M II. CK. 100, 20 M. 181, 
31 B 354, Tt. 

(2) hlainfiff noin Hindu- I6.st‘ncj{ of iwr- 
cantile nsaffC'—No wiitlen vt,sfmnivnl ~ No 
demand in Viitnuj— Right to iniciest—S. 
/J, Conti act ict 

\\hcre the plaintjO iMioi a Hindu, and thi^re 
IS no agicenient foi inteiest, inleicst can only 
be lecovoicd [a] bv mci'Miitile usage, or (b) 
undei the interest Act XXXII ot 1839 If it is 
elaimcd under thi' Inteiest A( t, there must lie 
(I) a sum cert. I in p<i\.i!)le at .1 LCilaiii lime In 
a WTitti 11 instrument, or, (2) a demand of 
pajment 111 writing, giMug notice; that iiitejcst 
wnJj he cl. limed 

Where neiiher of Ihi'-.e conditions aie fulfill- 
cd, the plamtill cannot claim damages under 
S 7 5 ot the Contract Act, as that section is not 
intended to override the pio\ isjons of the Tritri- 
c>st Act Haji Muso, son of Haji Jan Mahomed 
Y. Haji Nup Mahomed, son of Abdul Kadir, 
IS I. R 179 

Pha rr ami llAYWAtin, jj. 

Rfteicnccs —9 Bom. L. U 4 J9 , 20 C, 955; 
(1893) L. R App Ca^es 4H and 20 M. 481, R. 
Act XIX of 1841 (Protection of property in 
cases of succession), 

(1) Ss 7, .9 and 4-— Illegal possession of a 
deceased jiei son's estate irithout any clatvi, 
— Piocedwc under S. 3 of the Act on com- 
plaint regarding — Fa\luie of Cciirt to 
follow such pi ocedure^ e^ccl oj. 
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/•— / mperial A cts*^(QQntxnucd), 

Act XIX of 1841 (Protection of property in 
cases ot^succession).- (ConiKded), 

To put the procedure provided Ia the uhoNC 
Act 111 motion, the title mid Iona Jiden of the 
applicant must%c clear, and it must also be 
manifest that the party complained against had 
no lawful title to posscssicn, and that, if the 
applicant wei^ referred to ,i i(*gnlar suit, he 
would he a seiious sufleiti. The incic fact, 
however, that the Court, liefoic issuing the 
citation under & . 4, omitted to follow such pro- 
cedure and to fcatisf\ itsijf, whether the pait\ 
in possession had no title, would not so operate 
as to prevent a rectification of sueli procedure 
and to bar the Court from ariiving, on the 
evidence, at a conelnsion Ural the person in 
possession ought to he left undisturbed. RaJJi 
Y. Lai Chand, m r. R 1900=- 110 I\L U. 
1908. 

ilMl), C. J. 

hcfaeiiici, - 0 W K (^Iis ), OJ and 7 l‘.U. 

1901, n, 

(2) S iJ— Sec No. 1 a. 

(3) S J —Sec No l^snpia. 

Act XYlir of 1850 (Protection of Judicial 
Officers). 

(1) Cause of aLliou—(' la I ni jor daniotfcs jm 
tminopct scaich h// a Judicial O/Jitn as 
such — h'o cause oj action a<jainst the Sc<ic~ 
iaty of state for India — addition oi suh- 
siiiutwn of Dcj end ant— Act XYlll of JS)() 
i ' Act V of 1601, S. IJ—Cii J'lo Code of 
i66J,S :U-Cnm.rio Code, S 10), 
Held, that, where a Judicial Offuei .acting in 
his ulhcial capaeit} rs proteetod by \et X\ 111 
oi 1850, 111 respects of .ids done l)^ linn with 
jurisdietion or done under the Lena (uk Irelief 
that he^has juiisdictioii, the protection thus 
afforded to him equally e>ctcnds to his niastei, 
the Sccretaiy ol State for India in Council. 

Held, also, that, wheie a ( ause of action is 
• shown to exist against the defendant original l^ 
impleaded, but, on the allegations made in the 
plaint, there appears also another peison con- 
cerned in it, the Couit should at once make 
that person, undei S. 02 of the Civ. Pro. Code, 
a co-defendant without laising an issue on that 
point, and should not hist rule out the cUnn 
against the oiigiual defendant, and then hold 
that the Court could not allow the impleading 
of the other person, on the ground th.it it would 
bo a substitution and not an addition of a de- 
fendant. 


L— Imperial A cts. —(Continued). 

Act XYIlI of 1850 (Protection of Judicial 
Officers) —(Concludbd), 

Held, further, that, where a judicial Officer, 
instead of issuing a search wan ant under S. 96 
of the Cr. P. C., piocceds Under S. 165, the 
nii.stakc is immaterial and he cannot be said to 
ha\o acted without jurisdiction In cogni- 
i zable cases, a Police Officei has the panic power of 
Fcaceh under S 165, Cum. Pro. Code as a Judi- 
j cial Officer has under S. 96 (a) 
i 0?<'f‘^i5‘--^Vhcther the Civ. Pro. Code Allows 
! a flesh defendant to he subslitutcd for a solo 
existing defendant against whom it has been 
found that there is no caiiRO of action Whe- 
ther tfie notice under S. 424, Civ. Pro. Code, is 
necessary in ca.se of adding, under S. 32 of the 
same Code, a J'uhhe Officer as a co-defendant 
ill the t .isc Inought .ig.nnst tlio Secretary of 
I Skitc foi India m r'ouiicil. Mrs Foxy. The 
’ SecreUry of State for India in Council , 59 P. 
W.K 1908 

j JouNSToM, and 111 iiiiv, a.j. 

Ilefeicnce - (a) 12 \ 11.5, it. 

*Act XXI of 1850 (Freedom of Religion) 

Lnchastit} h\ llindiimothfM , whethci affects 
her JighN of inhciitance - Sec IIisdl I.aw 
(Imii 111 i ^^c^), No 1,18]\ID.J 70. 

Act XIII of 1855 (Fatal accidents). 

(1) As,scssm(nf of damatjcs undei Ai^-- 
Muismc of damnuts -Veiumaiy loss-- 
Mental suifci iiuj Siu i ivoi s. 

In .issessing damages the peeuuiarv loss sus- 
tained by llie faiiiih of the dcccMsed is alHhat 
win he consideied and nothing tan be allowed 
tht* sinvnois ,is eompen^ation for mental 
snfieinig, ete Ratilal Kalida^ Y. The Madras 
Railway Co , 1 M L T 238 
Mooun, I 

Hejeicnces - 7 P.H (' J13, 8 B 11 C. 130, 18 
(,) J3. 93- 21 L J g D. 233, and 8 K.\ 221 12 
1..I K\ J53, 

Act XXYIllof 1855 (Usury Laws Repeal Act). 

S 2— Agr^'cment to pa\ interest express or 
nnidicd— Intel fciente b\»Courc, whether allow- 
able. See Ls'iimiisr, Nc. 2, 110 P.R. 1908. 

Act XY of 1856 (Widow Marriage). 

Right of remarjiied mother togi\e in adop- 
tion lur first husband’s son, whether aljected 
by Act See ITindl Law (Adoi*tion), No. 5, 

I 10 Bom. L.R. 1134. 
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/. - Imperiml Acts.-^iContimtcd), 

Act XXXiy of 1858 (Lunacy. Supreme Court). 

(1) Lunatic— Rcminiofation to a Covinitfiee— 
Court* s jurisdiction to imsn Oie oidcr ^Ncjot of- 
kin of lunatic not entitled U) he heai d on the 
application— Lunatic uhen sa^e can impeach 
the 07 del. 

The Court h;i'3 a discretionary po^^(•r to allow 
a Committee of a lunatic, appointed under Act 
XXXI V of 1858, remuneration but will onl\ 
allow it under spec lal circuiiistnm (‘s. Wben 
some relation or fnend of Llie lunatic lan be 
found who IS willin;{ to act as Committee, the | 
Court will not, as a rule, allou icmuneration 
to such a person * but vshen no such peison can 
be found and an ollic lal of tlic Comt has to be 
appointed, the Couit will exercise its discie- 
tion and allow ri'inunoration. Cut, in all 
eases, the Couit has tht‘ juiisdii tion. 

On an application for re muiici.il ion hv a 
Committee of a hniatie, the next of-kin of the 
lunatic have no right to be heard ni then own 
interests, as they ha\(j no Nested interest in the 
estate. Dut a lunatu , if he becomes of sound 
mind, has lh(‘ right ^.o impeach any older 
which, he coiisidois has bei'ii made nn ithout pio- 
per icgaid to his interest, and bo can nn-' 
peach the ordei for rciiiuueiation on on attci 
the Cominitt<^M‘ h.j..s jiissed liis aoeounts Tins 
1 ight devolves on the Umatio's death upon Ins 
hoiih Hulji Damodap y Bomanji Man- 
cherji, 10 J3om. Jj. JC 77J 
Macj.eoo, j. 

Act XL of 1858 (Guardian and Wards). 

8. 3 — Appouitmcni of (luaidiaii ad litem 

other* than the eeilihed giiaidian— KUuet- 
Sec Kvkct nos of Dr.rin i , No. 5, 7 C. Jj. 3. 

270. 

Aet XX of 1863 (Religious Endowments). 

(1) Ss, d and IJ-l’*onn of deci'cc - Coin V b 
poi'er to appoint t) lister Tmsiee'^ dutiCh 
—Accounts to be Kept and submitted by 
trustee — Tinstec to be a celibate. 

The trustee of a Dui^a is bound lokccp propci 
jiccounts. If the Durga falls under S ,l of Act 
XX of 1863, ho will bo^boinid hi submit them 
to the committee. If n does not, bo is, 
nevertheless, bound to kec]) sopatalc and clcai 
accounts of the Durga income and expenditure. 

Under S. 14 of thr Act, ihepourt juay direct 
the removal of % trustee oi a manager. Where a 
dimissfid trustee is m potceision of truot proper- 
has, oh hU removal, to be relieved of 


I /. —Imperial A cts. —(Contin iied ) . 

; Act XX of 1863 (Religious Endowments). 

— {Contimied). ' 

hib possession of ilie trust properties. It is 
necessary, therefore, to direct surrender of pos- 
session. Tf there is any person* alreaUN compe- 
tent to leproscnt the liust, possession may be 
delivered to him. If the poNver of appointment 
13 shown to be vested in any peraon, such person 
ma\ be directed to make the .ippointm..nl, and 
jiohscssion may be dcliveied to him. If there is 
no prison tomjietent to rcpicacnt the trust, a 
lleceivei mav be appointed to take charge of 
the estate. 

Whether the Court is competent 
to appoint a tru>.tce‘^ \ inanied man is nntit to 
he a datnasliin id ,i Durga Miyaji v. Sheik 
Ahmed, 18 M. L. .I.20 j -;:1 M. 212. 

W \i Lis .md Sank \ n\N Naiu, jj. 

(2) II - Poll C7 to ajtpoint a nr/r Iriistec — 
Code of Cud I^imedine (Jt7 Ail'o/ 

S UtL 

b. 1 1 ol the Ueligioiis I iiidoNMnenl Act only 
empowei s .i Court to d licet the spceihc pei form- 
amcofuu' act In the tiustee, maiiagci oi 
^upoi mtciidcnl oi to awaid ilaiiiagesoi costs 
against such liusU'c, manager oi supeniitoii- 
ileiil and to diiect tlicii lemoNal. It uuifcis 
no poNNci oil tbo Couit to ajipoiiit .iiievv liiistec, 
m.uiagei Ol supenntinidcnl, fci nbuh thepio- 
cecdings ])M)\ idl’d loi b\ b 533 of tlic Code of 
CimI Ibocediiie must lie icsoitcd to Sada 
Shankar v. Hari Shankar 5 A.L 131-^ 
A W .N (130S) 101 

J>\M a-Ji and ItiLiiAiiiis jj 

(2'Cf) S II— Si e No. 1, snpia. 

(3) Ss ! 1 and Ib — Cu Vio Code, 6’ )JU — 
Jleniotalof nianatjcr ot a lelujians instiiu- 
lion- Con VI of Temple Committee- Sanction. 

Win 10 there isaduh eoiisUliiLed manager of 
A icligious lustitiUioii, be cannot be icmovcd 
fiom Ills otfice e\eep*i by bimguig a civil suit. 
\ii(i, bn such aciMlsuit, pfCMons sanction is 
leiimied uudci cilhei Ss 14 A IS of the Act or 
S. 583, Civ Pio Code 

It IS not open to a self-constitnlcd Committee 
m the evciil ol .i dispute vvith the manager to 
take the matter into then own hands, and, if 
they do so, they run the iisk of a successful suit 
hv the cx-managci for re-mstatement. Bansi 
Dhar Y. Chhanga Ram, 7 P.R. 1308^176 
P.L K. 1908-20 P. W. R. 1908 

Keksinoton «ind Lai. Chand, jj. 

(3-a) S. 18— See No. 3, supra. 
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L---itnperlal Acts— (Continued). 

Act 111 of 1865 (Common Carriers). 

(1) Common Cmueis Act (111 of i6‘6J), 
^amended by Act X of I899y S. 10 — Steam- 
ship Com 2 }any and HaiUcay Company- 
Notice belcfle suit. 

S. 10 of tho CoiiiDioii Cauici-^ Act iis amended 
h) Act X of 1899 placed a Steamship Compaii\ 
111 the same iiOsition as a Railway and makes it 
obligator) upon a pei'fcon w.inUng to sue a 
Steamer Company to gi\c notice of siuli suit 
withiu the *111110 mentioned in the section. 
Rivers Steam NavigatijDn Co., Ltd v Kashi 
Prasad, 8 C. L. J. 192. 

Miti{\ and jj. 

Act X of 1865 (Succession). 

• 

(1) S. 50— l*roMsioii as to attestation, whe- 
ther applies to other Acts— See Tuansi'i it uJb' 
J*RonKKT\ Acr, ISo. 29, d M. L. T JOO 

(d) Ss. 101 and 102— DispoMtion ol usiduaiw 
estate — Construction of Ss J] and i of the 
Hindu \\ ills Act. See Aci XM ui IsTOflliMn 
Wills Acr), No. 1, 1 .M. L. T *300 

(2-rt) S. 102— See No. 2, supia. 

(3) Ss. 137 and 140--Legatw , opeciheordemonb- 
tratiNc— Paituular lund not legalh (.hargeable 
With pa) incMit —1 )emonsti ati\e legai n , non-re- 
demption of See Will, No 12. 109 P U. 1908. 

(3-a) S. 140— See No. J, siipm, 

(4) Ss. 160 and - Appiitaiion foi Lctteis of 

Administiaiion n lih copy of icilly pioied 
abiuad, annexed — OiiyinaliiUl deposited 

* and leyisteied in Scotland —Copy pi niiited 
being copy cei tified itndci the hand and seal 
Of Notaiy }*iiblu to be tnic copy oj oiuftnal 
tp anted by Assistant kecfte I of Jiegisie? of 
Deeds- No cei tificaie of liaiing been com- 
pared liUh original— Not shoun to be 
admissible in England— Copy not adinL;>- 
sible under S. 6‘d, Eviaenee Act. 

Where, in an application, under Ss J80 and 
212 of the Succession Act, lor I .otters ol Admi- 
nistration with copy of the will, proved abio.id, 
annexed, the oiiginal will, dos( ribed as .i tiiist 
disposition and .setMeincnt having been dfposit- 
ed and registered in Scotland, acop}*^ certified, 
under the hand and seal of a Notary Pubiu', to 
bo a true cop> of the original granted b\ the 
Assistant Keeper of the Register of Deeds 
neither purporting to beacopv made from the 
will itself nor bearing any eertilicatc that it 
had been compared with the original, nor 
shown to be a copy admissible in England to 
prove the original, was pioduced . 


l.-JmperM Acts— {Continued). 

Act X of 1865 (Succei»ioii)-(Co«cZttrftfr?). 

Kidd that the coiiv produced was not a 
piopcilv authenticated copy of the will and 
inadmisHihle as secondary evidence, under S, 
G3 of the Evidence Act, and that the applicant 
.should pioduco a copy certified, by the Keeper 
or Assistant Keeper cf the Register, to be a 
tine eop\ of the original will In the matter 
of the estate of Adam Robertson Whyte, 14 
Bill. L. li 38. 

Mouni:, j. , 

(4-a) S 212— See No. 1, supra. 

(4-5) S. 234 - See No. 5, infra. 

(5) Ss. i and Amending Act VlII of 1908 
— A})pli(ation for extension of certificate— ^ 
lievocation of the giant of probate— Cour t 
Eces Att,S. 19 (c). 

An apphealion ^fui probate to have elleet 
thioughout the Pioviiueof Sind was grunted. 
But the testator also leltsome money due from 
a Life insuiance Company, the head office of 
which was situated at Bombay , and the Com- 
panv refused to pav the money as the probate 
had no eilcct in Bombav* 

• Heldy on an application for the extension of 
the piobatc to the whole of India , 

(1) that no extension could be ordeied inas- 
much as the prelnninaiies required by Act 
\ 111 of 1903 had not been complied with, and 
that those pieliiniiiai les vveie not mere emptv 
foinialitics, 

(2) that ili'w gidiii nnglit lie annulled under 
S 234, Explo. 4, ol At t X of 18C6, in ordei 
tliat a licsh giant nngh- lie apxilied for, which 
will be exempt lioni fuilher Coiut-fee und(g* S. 
19 (6) ol the Coiut-feL.*, Act, 1870. Application 
by Elizabeth A. Desouza for Probate of Will 
of Alfred James Desouza under Act X of 65, 
1 S. D. R. 177. 

1 1 Vi w Mtn, .1 

((») Axiplicabilitv of piovisions of Act, made 
applicable to wills of 'raluqdais and grantees, 
to all the wills and codicils executed by them 
without exception to paitjcular class of such 
vvilN and codicils™ See Wu l, No 1, 11 (). (X 
102 (B). . 

Act XV of 1865 (Parsi Marriage and Divorce). 

S. 3:i—l)itorce — Adultery of petitioner . 

Cndcr S. 32 of the Act, adulterv of llicpcti- 
iionci I*, a legal grolind on which the Court oatl 
lefuse the petition for divorce. Meherbiti V. 
Hormasji N. Motivala, 10 Bom. L. K. 1019. 
(’jiANDAVARKAR and IIeaton, jj. 



15 THE CUBRENT 
l,--lmperM ActS’-(Co)itimed). 

Aet ly of 1869 (Divorce). 

(1) Smt for dissolution of mai t la'jc-^Proof of 
Adultery— Civ, Pro, Code, S, 82— Necessity 
for personal sei vice-- Advertisement in 
neicspnpen. ^ 

retitioii for dissohiLiou of a inairiago. Peti- 
tioner alleged the iidultor\ ol lespondeiit. The 
only evidence in pi oof oi the adultery was to 
the effect that the wife (respondent) had loft 
petitioner and had been teen ou two occawons 
in coilipatiy with two bo\h in a houte which 
was not alleged to be a brothel. Held, thi^ 
was not evidence bulhcieiit to prove adulten. 

It did not const itnto adultery with the two 
boys or either of them. So a decree foi dis- 
solution of inairjjige could not be granted. 

S. 82 of the Code of Civ. I^roccduie, does 
not contemplate substituted ,sei vice being grant- 
ed except, after icasonablc endeavours, to 
serve a suiiinions personally 

K mere advertisement in newsp.ipers of a 
petition foi dissolution is not sufficient to bung 
the fact of the petition home to the rcsiiou- 
dents in the absence <St proof that eiidea\ouis 
were made to serve the respondent pcisoimlly' 
8hwe Tha v. Ma Baw Hla. 1 h. if K. IDo. 

Fox, t‘. j , luvviN and Mooue, jj. 

(*2) S, 10— Suit by tcife for dissolution of her 
viainage loith husband undet Husband 
not appearing at ^he hcanug -Jlubband 
committing adultery after last condonation j 
of formei adultery and ciueliy, effect of, j 

I 

^Yhole the wife sued, under S 10 of the ■ 
Indian Divorce Act (IV of 18G9), for dissolution 
of her marriage with hei luibhard (who filed, a 
written f-tatciinpi but did not appear at the 
hearing of the cas^?) b\ reason of the cruelty 
and adultery of her husband and deiiosed tha< 
he suffered from a tonlagious and loathsome 
diseav*;, which he coinniuiiic.itcd to her, held, 
on medical CMclonce, that it must be presumed 
that the husband rcoklesslv oi wilfully com- 
municated' it to his wifi , lor, when a husband, 
being a competent witness, does not come for- 
ward to assert his ignorance, the Court will 
hold the wilful mtention proved (a). Where the 
husband oommittod adulten after last con- 
donation of former adultery and emolty, held, 
that the subsequent adultery levjved the 
former cruelty, which had been condoned. 
Va On V* Mannl Aitnif UBur. UR. 173. 
Moohe. j. 
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t.— Imperial A€ts-^(Cmtinued), 

Act ly of 1869 (DWotee)— (Concluded), 

References . — (a) h R. I. P, 140 ; 35 L. J. & 
M. 13, L.R l.P. 233, F ; (6) T.S, & T. 61, 29 L. 
,T.P. & M. 120. F, 

(3) Ss. 14 arid 50— PracUcc— Petition, ser- 
vice of— Substituted ser vice— Unreasonable 
delay. 

The practice of this Court, as to service of 
petition on the respondent, is governed by what 
prevails iii the Matrimonial Courts cn England. 

11 jh essential, ni suits for dissolution of mar- 
riage, that the petition of the plaintiff should 
be personalJx ser\cH, under S. 50 of the Indian 
Divorce Act, on the respondent or that sufli- 
ciciit notice of its contents should be gi^en to 
him. 

Unless satisfactoiy explanation is given for 
the long delay in presenting and prosecuting a 
petition, a Couit is obliged to refuEe a decree 
foi dissolution of maniagc, un dcr S. 14 of the 
Indian Divorce Aet Arabella ClarreBsa Eliza 
Hitter V John Charles Mitter, 12 C. W. N. 
1009. 

F LETCH EH, J. 

(4) S. 50 — See No. 3, supra. 

Act Yll of 1870. 

See Court Fees Act. 

Act XXI of 1870 (Hindu Wills). 

(1) Ss. 2 and 4 — Construction of— Indian 
Succession Act, Ss. 101 and 102 — Residuary 
Fstate, 

111 an appeal which tin nod upon the construc- 
wion of the will, which puiported to deal w’lth 
iesiduar\ estate of the testator, who practically 
intended that the distribution should take place 
onlv after all the sons who might be born to 
him had attained then majority, and Vhose 
willianas lollovvs • “Should my sou Subra- 
maiiian who is the fchief person or) executor to 
tills w ill and testament be willing to divide and 
give the aforesaid landed properties, ready 
money and all the other pioperties, when my 
grandsons may attain ihcir age, he shall divide 
the same into five shares as 1 have had 6ve 
sons, and give away the same to their resx^ec- 
tive BODS, that is to say, mv grandsons. He 
shall give away the slijire of such son of mine as 
may not beget a grandson (to me) to himself. 
Should he not be willing to effect a division, he 
may deliver up the properties to such of these 
persons, namely, his brothers, or his sons, or 
his brother’s sons, as may be competent to cause 
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L^imperM Act8--{Coniinued), 

Act XXI of 1870 (Hindu mTi[B)-{Conclnded), 

matters to be conducted properly, as my eldest 
son Subfamanian who is tbe (chief person 
or)* executor to this will and testament had 
been conducting them ; should the (chief iicr- 
bou 01 ) executor Subramaniaii be not willing 
to do so, he may, as he thinks pioper, ariaugc 
that at least the Administrator-Ccneial should 
conduct matters for a fixed time m the same 
manner m which he himself shall have con- 
ducted matters and that the properties should 
thereafter be divided and given to the aforesaid 
grandsons or that the same should be delivered 
up to them intact without division,” it was 
held that the effect of the disposition was that 
the bequest, il any, created by theeverciseof the 
so-cal]pd power of appointment, might be delay- 
ed beyond the period specified in S. 101 of the 
Indian Succession Act which, when read with 
S* 102, made the whole disposition invalid. S. 2 
of the Hindu Wills Act makes S. 101, Succession 
Act, applicable in terms, and the provision in 
S. 3, although it might have the cifect 
of invalidating a disposition which is valid 
under S. 101 of the Succession Act, cannot have 
the cifect of validating a disposition which is 
invalid under that section. It is clear, there- *1 
fore, that the disposition is invalid under Ss. 
101 and 102 of the Succession Ac-t, and theie 
lb an intestacy with regard to tbe residuary 
estate and the property devolves upon thcheirs- 
at-law. P. Y. Sivafiankara Pillai v. P. Y. 
Subramania Pillai, 1 L. T. 300. 

White, c.j. and Svnkakan Naik, j 

Reference . — L. H. 10 Ch. 35, it’, and 1), 20 B. 
460, R. 

(2) b. 4 —See No. 1, sup? a. 

ActXXlllofl871 (Pensions). 

(1) S. ^—Sco'pe of the see turn— Pei sonal 
grants — Eiidoiunent for ichgious and 
charitable put poses — Suit to set aside 
Government order imposing full assessment 
on lands granted for chai liable purposes 
— Jurisdiction of Civil Courts. 

Endowments for religious oi pious purposes 
do not fall within the purview of S. 4 of the 
Act ; the section applies only to personal grants 

(a). 

The Civil Courts have, therefore, jurisdiction 
to entertain a suit to set aside a Government 
order imposing the full assessment on certain 
lands in the plaintiff’s possession, granted to 
his ancestors as an endowment for the charit- 


/•— /inper/a/ Acts— {Continued)* 

Aot XXIII of 1871 (PeiiBion8)-(ConcfucW). 

able purpose of feeding brahmins, Yenkates* 
wara Aiyer */. ;rhe Secretary of State for 
IndialnCouncil, 17 M.L.J. 549=3 M. L. 
T 30^ =-“31 IM. 12. 

Benson and Sankaban Naib, jj. 
References -(a) 2 M. 294, 6 M. 302, 6 M. 
301, 11 ll. 283. P. , 22 B. 490, Diss. ; 8 I. A. 
77 (P. C.), R. 

Act I of*1872. 

Sec Evidence Act 

Act IX of 1872. 

See Contbact Act. 

Act yill of 1873 (Northern India Canal and 
Drainage) 

(1) Ss. d ‘2'} — Suit to lesirainpaitif 

mho has been permitted under the Act to 
consiiuci wester channel — Jurisdiction of 
Civil Coni t. 

A Civil Court has no jurisdiction to decree a 
perpetual injunction rcstraioing a party, to 
whom permission has been granted under the 
Act of 1873 to construct a water channol 
tlirorgb the land of another, from constructing 
that channel, provided tb, it the procedure pro- 
scribed by the Act has be^n complied with. 
Mokham Din v. Mansabdar, 74 P. K. 1907 = 
30 r L. R. 1908. 

Keid, j. 

References . -50 P. R. 1897, 40 P. R. 1897, 
144 P. R. 1891, 71 P. R. 1888, 114 P. R. 1888, 
14 C. 648, R. 

(2) b. 22 — bee No 1, sup? a. 

{6) B. 21— Sec No. 1, supia. • 

(4) S 25 — See No. 1, supra. 

Act X of 1873 (Oaths). • 

(1) Suit on promissory note — Suit by assignee 
— FtauduletU assignment — Oath as to con- 
sulci ation, eject 0 / — 

The pUmtilt sued the defendant on a promis- 
sory note executed b> the defendant in favour 
of the plaintiff’s endorser. The defendant 
contended that there was no consideration for 
the note and that the* assignment was frau- 
dulent. Ill the course of the suit the defendant 
offered to abide by the oath of the plaintiff’s 
third witness. This man took oath. Held 
that the oath was not conclusive as to the suit, 
but only as to the facts deposed to m tha oath, 
and that the party affected by the oath was 
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l.^tmperiM! Acts^^ipdntinmt). 

tfit X of 1893 (Oiki^)'^{Coneluded), 

eotiiled to a distinct finding by the Court as to 
whether the assignment was fraudulent or was 
made in fact. 

Held^ also, that where the plain till sues as 
the endorsee of a pro- note, and it is found that 
the endorsement was fraudulent and was not in 
fact made, the plaintiff would not be entitled 
to a decree on the note. Jattanna Pakkala y. 
Bala Sheka, 3 M. L. T. 163. 

Bbnson and Wallis, jj. 

References :—(a) 2 M. 366 & 22 M. 234, 22. 

(2) fis. d, 9 and 12—Agree'tnent by plaintiff 
to take oath or to have the suit dismissed — 
Failure* to take oath-^Procedure to be 
adopted by the Court. 

By an agreement between the parties to a 
suit, the plaintii! agreed he should take 
an oath, and that, on his failure to do so, the 
suit should bo dismissed. Hetd^ on the failure 
of the plain tifif to take the proposed oath, that 
the agreement could not be recoided as ^.n ad* 
justment of the suit, and the suit should be 
proceeded with (a). • 

Per White^ 0. c/^.— S. 12 of the Oaths Act# 
directs the Court to record, as part of the pro. 
oeedings, the nature of the oath proposed, the 
fact that the party was asked to make the oath 
and refused, together with any reason assigned 
for the refusal. The section seems to con tem- 
plate that the Court shall give such weight, as 
it may think fit, to the fact that a party has 
offered to make an oath, and has afterwards 
refused to make it, whilst it negatives the view 
that4ho refusal to make the oath is, in itself, 
a ground for dibuiissing the suit or giving the 
plaintifi a decree, as the case may be. 

* 

Per Miller f J . — It may be doubted whether 
S. 12 of the Act was intended to apply to a caso, 
in which the parties have arrived at an agree- 
ment that one of them shall take an oath , but, 
whether 'that be so or not, it is not right to 
compel a man against his will to take an oath, 
by which be is to a^cge the existence of parti- 
cular facts. Majan y. Pathukutti, 17 M.L J. 
545 »3M. L.T. 98 = 31 M. 1. . 

White, o.j. and Milleb, j. 

References .—(a) 2 M.356, F . , 17 M. L. J, 

99, D. 

(8) g. 9 — See 2, supra. 

(4) S, 12— See No 2, iupra» 


/-^/arparte/ Acts^(Continued}.* 

Act I of 1877, 

■i, 

See Specific Belief Act. 

Act 111 of 1877. 

See Registbation Act (III of 1877). 

*Act XY of 1877. 

See Limitatiom Act. 

Act VI of 1878 (Treasure TroYe).^ 

Ownership regarding unclaimed treasure— 
See Unclaimed Pbopbbty, No. 1, 2M.L.T.219. 

II 

Act XI of 1878 (Arms). 

(ll 5. 25— House search — Code of Orimmal 
Procedure (Act V of 1898), Ss. 94, 105 
and 165 — Judicial Officers Protection Act 
(XVIII of 1850), S, 2. 

The defendant who did not, before causing 
the search of the plaintiff’s house to be made, 
first record the grounds of his belief as provided 
for by S. 25 of the Arms Act, could not justify 
the search under the provisions of the said Act. 

As there wns no proceeding pending before 
him, the defendant was not a * Court * within 
the meaning of S. 94 of the Code of Criminal 
Procedure, and, therefore, the defendant could 
not direct a search to be made in his presence 
under the provisions of S. 105 ot the Code. 

The search having been for the purposes of 
discovering arms generally, Section 165 of the 
Code did noc apply. 

Conducting a search for arms is not an act 
done in the discharge of a judicial duty. Act 
XVIIT of 1860 (Judicial Officers Protection Act) 
does not apply to such a case 

Even where a defendant’s bonafides in con- 
ducting a search is established, it does not re- 
lease him from the obligation the law casts 
upon him, as beiug in supreme control ^:>f the 
search party, of seeing that the search was con- 
ducted in a proper and reasonable manner. In 
such a case, the damages should be substantial, 
and not merely nominal. Brajendra Klihove 
RoyChowdhury v. Clarke, 8 C.L.J. 75 = 12 
O.W.N. 973. 

Fletcheb, j. 

Act 111 of 1879 (Inspection of Steam Boilers). 

Contract with public servant— Conflict with 
public duties — Validity of contract— Conse- 
quence of expert not exercising his special skill 
and relying upon others— Negligence — ^Dam- 
ages. See CoNTBACT Act, No. 15, 13 C.W.N. 5P. « 
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/w -^imperlMt A ci$^[Contimied), 

Aet XYDI of 1879 (Legal PractltloiiePB.) 

(1) Un^ofeasumalcondiLot — Suspicwn — Muk- 
tear—Tlmewal of license. 

The renewal of the license of a legal practi> 
tioner cannot l^e refused on the mere suspicion . 
that ho was implicated in, and privy to, the 
sending of anonymous petitions making serious 
allegations against a Sub-divimonal Oilicer and 
other Govern^ment Officers. In the matter of 
Babu Airajan Prosad Mohanty, Muktear. 12 
C.W.N. 919=4 M.L.T 155. 

Gaspkubz and SHAitKUODiN, jj. 

(2) Ss.3 and 36 — IHsUjlU Magistiafe declar- 
ing a person to be a iotit- -Pi ocedwe— Per- 
sonal inquiry necessary — Opportunity to 
shop.) cause. 

Before proceeding to declare a person to be 
a tout, the District Magisti.ifce should himself 
make an inquir}" as to the person’s antece- 
dents and give him an opportunity to show 
cause. 

Where a Sub-divisional Officer called on a 
person to show cause why he should not be 
declared a tout, and be showed a cause, and the 
Sub-divisional Officer, after recording evidence 
on both sides, submitted the proceedings with 
his report to the District Magistrate, and the 
latter after perusing them passed order declar- 
ing the person to be a tout, the order was sot 
aside (a). Chandi Charaa Oey, Petitioner, Be, 
12 0. W. N. 842. 

Bampini, c. j, and Byyks, j. 

. Reference (a) 6 C.W.N. 289, F. 

(3) 8, 13 — Compromise by client, 

A legal practitioner, who, believing himself 
to be under a pecuniary liability to his client, 
endeavours to get the client to accept a less 
amount than that for which ho is liable, is not 
guilty* of “grossly improper conduct in the 
discharge of his professional duty ” within the 
meaning of S. 13 of the Legal Practitioners’ 
Act. Ahsan All, In the matter of, 5 A.L.J. 126 
=A.W.N. (1908), 70=7 Or. L.J. 300. 

Stanley, c. j., Banebji and Aikman, 7j. 

{i)Ss,13 and 14 — Pleader — Unprofessional 
conduct — Befusal of biief foi political 
reasons- ^Bight to ref me — Reasons for 
refusal, if must be stated — Bight to mov>e 
High Court to quash proceedings when 
called upon to show cause, 

A pleader is not bound to accept a brief 
‘offered to him nor to state his reasons for 
afusing to accept it. 


n 

I --Imperial Acis—iObntinued), 

Aet XVlIt of 1879 (Legal PpadM«iiepi)<^ 

{Continued)- 

A pleader, having refused a brief offered to 
him, was subjected to a stringent examination 
to disclose his reasons, and, on its appearing 
that his reasons were political, proceedings 
were started against him under the Legal 
Practitioners’ Act and he was called upon to 
show cause why he should not be repotted to 
the High* Court for unprofessional conduct. 
Without waiting to show cause, the pleader, at 
once, moved the High Court to quash the 
proccedr-igs. 

That he was entitled to do so : 

That there was no rule of procedure to justify 
the examination to which he was subjected. 
In the matter of Nabin Chandra Das Gupta, 12 
C W.N. 381 = 7 Cr. L. J. 252 = 85 0. 317. 

Maclean, c. j, and Coxn, j. 

(5) S, 14 — P» ofessional misconduct by pleads 
er — Charge before a joint Magistrate — 
Transfer of the Magistrate before inquiry 
to another division — Eight of District Magis- 
trate who was transferred to the other divi- 
sion — Pleader accu^ng Magistrate as acting 
^ maliciously y vexatiouslyy and with a vindic- 
tive spiriiy whether amounts to professional 
misconduct, 

A picador was charged with professional mis- 
conduct in connection with the alteration of 
the date in a certain petition, which was pre- 
sented to a Sub-Magistrate. The case came 
before the joint Magistrate of tliat division for 
inquiry. The joint Magistrate, before the date 
of the inquiry, was transferred to another 
division. The District Magistrate mad^ an 
order transferring the charge to the same joint 
Magistrate, on the ground that he had dealt 
with the matter in the first insfanco. 

Ilcldy that the order of the District Magis- 
trate, transfer ring the charge to the joint 
Magistrate of a different division, was un- 
authorized, and that it should accordingly be 
set aside. 

There is no provision of ffiw which authori- 
zes the issue of either a summons or a warrant 
against a pleader who fails to appear in answer 
to a charge preferred against him under S. 14 of 
the Legal Practitioners’ Act. 

Whore a Magistrate issued a warrant against 
a pleader in such i case, and the pleader 
tached a written statement to the warrant in 
which he stated that the Magistrate, in issuing 
the warrant, had acted maliciously, vexationsly. 
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h-^-lmperM Acts^--(CmUmied), 

let XYll of 1879 (Legal Praotittonerfl.)- 

(Cont%nmd). 

and with a vindictive spirit, it was held, 
that such language, though to the last degree 
improper, did not amount to fraudulent, or 
grossly improper conduct in the discharge of his 
professional duty, within the meaning of S. 14 
of the Legal Practitioners* Act. K. K. Rama- 
chandralyer, Ittre, 3 M.LT 237=7 Cr. L. 
J.333«lfiM.L.J. 184. 

White and Mimjai, jj. 

Beft^encea : — 4 II R. P.C 283, 24 M 17, F, 

(6) S. 14 — Crim. Pro. Codc.Ss. 145 and 439 — 
Revision — Jurisdiction ol Itigli Court Sec Civ 
Pbo. Code, No. 355, A W N.(1008), 273. 

(6-a) S. 14— Sec No. 4, aupta. ' 

(7) 8. 36— Tout, declaring a person to he— Dis- 
trict Judge to take evidence hiinseif— Power 
to direct Munsif toiahe it-~Oppoikimty to 
show cause — Procedure u'hcn Miinsif sus- 
pects a person to he a tout. 

S. 36 of the Legal Practitioners Act is of a 
final nature and its provisions must he strictly 
and precisely complied with. 

It is only the judges i-nd other officers speci- 
ally mentioned in S 36 of the Legal Practitioners^ 
Act who can frame and publish a li^t of touts 
and they can only frame and publish such a 
list when it has been proved to thoir .satisfaction 
by evidence taken and heard by themselves that 
the person whom they propose to include in the 
list habitually acts as a tout. 

A District Judge has no power to delegate to 
the Munsif the special statutory poweis con- 
ferred upon him by that section. 

When a Munsif has reason to suspect that 
any person is acting as a tout, he should inform 
the District Judge of his suspicions, giving him 
the names of wiffncsscs and leaving it to him to 
take and hear evidence. In the mattei of Pra- 
Banna Kumar Das, Petitioner, 12 C.W.N. 
843 (Note). 

MAdhEAN, c.j. and Bann^erjee, j. 

(8) 5. 36 — Order declai ingci i tain jwrsons to ire 
touts Revision^f- Jurisdiction — Practice — 
Statutes U and 26, Vict. Cap, CIV, S, U— 
Buies of High ConH of the 16th January 
1898, rules 1 {xia) and 4 

The District and Sessions Judge of Meet ut 
held an inquiry under Section 36 of the Legal 
PraotitioDers* Act, 1879, as ulio result of which 
he ordered certain persons to be proclaimed to 
hu touts and eiccluded com the precincts of the 


i*— Imperial Acts*— (Continue^, 

Act XYIII of 1879 (Legal PraetltioiierB.)— 

{Concluded). 

Courts in the j'udicial division, Thfe parties 
affected applied to the High Court against* the 
Judge*s order under Section 15 of Statute 24 
"and 25 Vict , Cap. CIV. On t^is application 
being laid before a division Bench for disposal, 
it was held . — 

Per Kauamat Husi^TN, J,, that* the disciplin- 
ary powers of the High Court, under Sedoion 16 
of the Statute, being cxerciseable only by the 
full Court, a bench of two Judges had no juris- 
diction to adjudicate upon the application, 
neither had a single Judge jiiiisdiclion to admit 
it . 

i m Atkman, j. , that the Court had an inher- 
ent power to delegate to one or more* of its 
members the power to deal with applications 
such as the present, and lule 1 (xin) of the Rules 
of Coui t of the 18th Januar\ 1898 effected such 
a delegation But the powers of the Court 
under Section 15 of the Statute were limited, 
and in this instance no case for their exercise 
had been shown. Kedar Nath, In the matter 
of the petition of, A. W. N (1908), 270. 
Karamat Husain and Aikman, jj, 

(0) S 36-^Sec No 2, snpr a 

Act Y of 1881 (Probate and Administration). 

(1) Ownership of property by married couples 
— Devolution — Letters of administration 
whethef and when can be granted to any 
'person other than survivor of married 
couple— Proper per son to administer estate. 

C ruler the Burniose Buddhist Law respect- 
ing the ownership o.’ xiroperty by married cou- 
jiles, and the devolution of such property on the 
death of one of them, the widow oi widower, as 
a general rule, is the proper peison to adminis- 
tei the estate of the deceased. Though an 
abhulute rule must not be bud down thalL in no 
circumstances should letters of administration 
be granted to any other person, as, for instance, 
a step-daughter of the widower, it would re- 
quire very special reasons to justify such a 
grant 

Where a widower is in i)o.ssossion of the estate 
as the natural aud proper representative of the 
deceased widow, any person who claims a share 
of the estate can sue him for it, and the fact, 
that letters of administration have not been 
issued, is no obstacle to such a suit. Ne Winy. 
Ha Aung Gale, 4 L. B. R 293. 

Irwin, c.j. and Ormond, j. 
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it— Imperii! Acts— {Continued). 

Aet y of 1881 (Probate and Administration)-* 

{Continued). 

(2) Ssj%J3 and 33— Administration — Letters 
^of administration granted to minors under 

the guardianship of their father. 

Under Act V^of 1881 , Letters of Administra-’ 
lion cannot be granted to minors under the 
guardianship of their father. Jai Lai Singh y. 
Hart fi(ingh, .A. W. N. (1908), 257-5 A. L. 
J. 736# 

Aikmak and Katiamant Husain, jj. 

(3) S, 17 — Application for piobate by official 
trustee — Intention to i enounce encpi cssed in 
a letter — SubsequenlrHi action— RjfetL 

Where the official trustee merely wrote a 
letter to a certain person intimating Ins inten- 
tion of renouncing probate, but, subsequentlv , 
that intention was withdrawn before the matter 
came before the Court and no such renuncia- 
tion was ever directly made before the Court, 
not was writing intimating such renuncia- 
tion was filed in Court, it was held that theie 
was no formal renunciation in that case, and 
that the official trustee was not precluded from 
applying for the probate (a). 

neldy also, there was nothing in the official 
Trustees Act prohibiting the official trustee 
from being appointed as an executor and acting 
as such. In the goods of Manick Lai Seal, 
35 C, 166. 

Chitty, j. 

References -(a) L. R 3 P. & I). 151, C. W. 
N. (Notes), civ. 25 C. 795, L. R 3 P A \\ 
113, R. 

(4) S. 23— Object of granting letters of ad- 
ministration -Right of younger daughter 
of deceased Burman Buddhist to letters of 
administration during the life-time of 
mother— Agieement of parties, whether can 
change personal law. 

In the case of one of a Burmese Buddhist 
married couple dying, it cian rarely, if ever, be 
necessary that letters of administration to the 
deceased’s estate should bo granted after the 
period of limitation for the recovery of debt 
owing to or by the deceased has expired. 

An younger daughter of a deceased Burman 
Buddhist is no^, during the life- tune of her 
mother, a proper person • to be granted letters 
of administration to the estate of her deceased 
father, especially where the application was 
made 18 years after the death of the father. 


I*— imperial Acta— (Continued). 

Act Y. of ri881 (Probate and Administration— 

{Concluded). 

If a child of Burmese Buddhist parent has a 
right to prevent his or her surviving parent 
from wasting the one-half of the propertv in 
which the parent has only.a life-interest, the 
proper method of enforcing such right is by a 
regular suit. Procedure under the Probate and 
Administration Act cannot be used for such 
proposes.^ 

If a person was not, in fact, governed by the 
Burmese Buddhist Law of inheritanqo, the 
agreement of the parties cannot make such law 
applicable. Ma Pe Y Ma Thein Yin, 4 L. B. 
R. 287 = U Bnr.L. R 280. 

Pox, C..T. and Irwin, j. • 

Reference -S.J , L B., 378. F. 

(4-a) S. 33— Roe No. 2, supra 

(5) B 41 —Application by executor* s son — 
Discretion 

A testator bequeathed, by will, the whole of 
his pioperty to an idol and appointed his 
wives and son execuirics and executor, who, 
however, did not take out any probate, but the 
son mortgaged the property. After the property 
,was sold m execution of a decree on the mort- 
gage, the testator’s grandsons, under the 
guardianship of their mother, applied for pro- 
bate of the WjH. 

Held, they, Ixung not executors, wore not en- 
titled to probate, and the case was not a fit one 
for grant of probate under S 41 of the Probate 
and Administration Act ; the mother being a 
pardanashin lady, the father, the defaulting 
executor, would manage the whole business. 
Narendra Kumar Pramanick y. Charu (JJiun- 
der Pramanick, 7 C L.J. 658=12 C.W.N. 
747 

Maclean, c.j., and DosB,!r. 

(C) S. 50— Oral will — Grant of letters of 
Administration— Its revocation as regards 
a portion of the deceo^sed's pi operty on the 
ground of an oral wilU 

P, a Saraugi, died after a short illness of 
plague, leaving a shop and ha veli and other pro- 
perty, and a grant of Lett^ rs of Administration 
was made in favour of ^I. Afterwards, J and 
others, alleging themselves to be managers of a 
Saraugi temple, applied for revocation of the 
said grant, on the ground that P, before his 
death, had bequeathed the sho p and haveli to 
the said temple. * 
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tr-~lmpert»l AetH~(0<mtimed). 

lot Y of 1881 (Ffobote and admlnlotration)— 

{Concluded), 

Held, that, an the oral will was established, 
the grant of Letters of Administration was 
rightly revoked under para. 3 of S. 60 of Act V 
of 1881 q^iia the shop and haveh. Mangtu v. 
Jowala Mai, 8 P.W.B. 1908. 

Battigan, j. 

(7) Ss. 61, 52 & 86— District Judge — Assistant 
Judge deciding applications wherein* the sub- 
ject-matter does not exceed Rs. 5,000 in value 
— Appeal to District Court — No dii;ect appeal 
to High Court — Power of local Legislature to 
amend an Act passed by Supreme Legislative 
Council. See Act XIV op 1869, amendkd by 
Act I OP 1900 (Civil Coubts), No. 1, 10 'Bom. 
L.R. 924. 

(7-a) S. 52— See No. 7, supra. 

(8) S. 78 — Act No, IX of ^872 (Indian Con- 
tract Act), S, 129 — Admmtstratwn— Surety 
— Continuing guarantee. 

When a person becomes surety that an ad- 
ministrator will duly get in and administer the 
estate of a deceased person, this is not a continu- 
ing guarantee within tbb incaniiig of Section 129 
of the Indian Contract Act, 1872. Such a surety, 
cannot, of his own free will, withdraw from his 
suretyship. Kandhya Lai v. Manki, A.W.N. 
(1908), 288. 

Aikman and Karamat Husain, jj. 
References . — 28 M. 161, F ; 29 C. 68, Diss. 

(9) B. 86— See No. 7, supra. 

A«t XXYl of 1881 (Negotiable luBtruments). 

(7) Ss. 7, 32, 53, 64, 115 and 134 ^Billsofex- 
ehange — Acceptance by drawee — Acceptance 
taken on copies of bills not avalid accept- 
ance — Bills endorsed \over lO a drawee in 
case of nejd —Holder in due course — The 
drawee can maintain the suit without dis- 
closing Ills principal, as a holder in due 
COfurse — Bills accepted need not be disho- 
noured and protested — Liability of ac- 
ceptor at maturity of the bills — Assent not 
signed on bills but on copies — Assent not 
valid. * 

The plaintifi sued ti) recover on certain bills 
drawn on the defendant and endorsed over to 
the plaintiff, the defendant having failed to 
pay thorn. In one of the suits, the acceptance 
by the defendant was signed* upon the original 
bill Imt in others it was merely n copies of 
$he hills. The lower ap|iellat ourt threw 
odi the first suit on the grounds the plain- 


i,— imperial Act8,—{Contimed). 

AotXXYI of 1881 (Negotiable InstrUMflits)- 

(Continued). ^ 

tiff was suing as agent for the London firm, 
Fracis Times Sc Go., without disclosing his 
principals, so that the suits were defective in 
form* and, secondly, that the suits were not 
competent as the bills had never been dis- 
honoured and protested. The remaining suits 
were dismissed upon the groiSnd that the 
acceptance was written on copies of the^bills. 

Held, (1) that the bills were indorsed over to 
the plaintiff by the Banks in whose favour 
they were drawn, so that he was a holder deriv- 
ing title from the holder indue course; and 
as such he was competent to sue under S. 53 of 
the Negotiable Instruments Act, 1861. 

(2) That thn bills were made payable in Bom- 
bay, and, consequently, under Ss. 134 & 32 
of the Act, the acceptor became liable at the 
Maturity of • the bills. Presentment is not 
necessary to charge the acceptor. The accep- 
tor was the principal debtor and his liability 
was iiidopendent of presentment. 

(3) That, whereas S. 7 of the Act lays down 
that the acceptance shall be signed either upon 
the bill or upon one of its parts, the defend- 
ant's assent was signed only upon copies of 
bills , and thus a material requirement of the 
law ^\as omitted with the result that there was 
no valid acceptance Ardeshir Porabsha Moob 
Y. KuBhaldas GokuldaB, 10 Bom. L. B. 268= 
32 B. 247. 

Jenkinb, c. j and Batchelor, j. 

(1-a) S. 28 — Word, “ Daskat ”, meaning of-^ 
Son signing a hnndi on behalf of the father 
— Son working with the father in a com- 
mon business. 

The term, Daskat’*, means that a person 
signing a document signed as managing olerk 
on behalf of the principal, and no personal 
liability can attach to him from that. 

Where a son signs a hundi on behalf of his 
father and it is also found that the father and 
the son have been carrying on the business in 
apparent unity, held that the sou is equally 
liable with the father for the debt. Billemail 
Datoo Y. Ibo Huso, 2 S. L. B. 11. 

Lucas, j. c. and Knight, a. j. c. 

(2) Ss. 30, 39 dnd 86— Hundi payable at 
sight— Liability of drawer where holder 
agrees to an agreement with acceptor for 
payment- Notice of dishonour ^ omissAo ton* 
give— Discharge of drawer. 
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I.^ImperUi ActB^-iConUnued^n 

Act XXVI of 1681 (Negotiable Instrcmcntc)- 

Where ftie acceptor of ft huodi payable at 
siglft at first accepted the hundi uncondition- 
ally, but, subsequently, said he would pay in 
three days’ timh, and the holder of the htindi 
agreed to this arrangement of which, however, 
he did not give any notice to the drawer, and 
where, the aev^eptor having failed to pay the 
amount of the hundi within the three days, 
the holder did not give notice of dishonour till 
after 10 days : 

Heldt that the conduct of the holder dis- 
charged the drawer from 'his liability under 
the hundi according to the terms of Ss. 30, 39 
and 86 of the Negotiable Instruments Act. 

AikaraM Baidv. Plyar Bux, 12 C.W.N. 644 
=:8 C.LJ. 163. 

Bamfini and Shaiifuddin, jj. 

(2-a) S. 32 — SoeNo. 1, bupra* 

(2-y 8. 39 — See No. 2, supra, 

(3) S. 50 — Requirements of S. 50 to enable ex- 
clusion or restriction of right of further negotia- 
tiop of promissory note — Endorsement to con- 
tain express words to that efloct— See Pro- 
MisBOBY Note, No. 1, 14 Bur. L. R. 25, 

(3-a) S. 53— See No. 1, supra. 

(3-6) S. 64— See No. 1, supra. 

(4) Sec. 80—Natiulcotta% CJietties' way of 
signing and drawing bills — Bill of Ex- 
change-Construction — Interest— Indepen- 
dent agreement. 

With regard to the Nattukottai Chcttics who 
carry on most extensive business by moans of 
agents in different parts of India, it is well 
known that they trade under names made up 
of a series of initials. In firm transactions, the 
initials, which are the name of the firm, ate 
prefixed to the name of the signatory, and this 
is the ordinary way in which documents are 
signed on behalf of these firms, and may even 
be said to be the ordinary way m which these 
> firms sign. 

In considering whether a signature in a bill 
is4hat of the principal or agent by whose hand 
it is written, the construction most favourable 
to the validity of the instrument must be 
adopted. 

S. 80 of the Negotiable Instruments Act does 
not afiect the validity of collateral agreement 
to pay interest at a specified rate as to which 
l^ehundie is silent. MangumalJesM Blngh 
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Y. A. L. y. R.G. T. Firm and another, 4 

M.L.T. 309. 

Wallis, jr. 

(5) S. 86 — See No. 2, supra. 

(6) S. 115 — See No. 1, supra. 

(7) 8. 134“ See No. 1, supra. 

Act II oM882 (Trust). 

(1) S. 5, proviso to Ss. 6, 81 & 83 — Bequest 
With instructions “Instructions suppressed — 
Validity of trust — Position of legatee — Whether 
trustee holds absolutely or for legal represen- 
tatives' benefit— See Will, No. 6, 18 M.L.J* 
158. • 

(2) Ss. 6 and 6— Gift— Imperfect gift — 
Couit’s power to construe it as trust — Creation 
of trust —Donor’s intention and acts. See 
GiFr, 10 Born. L?R. 1209. 

(3) S. 34 — Applicability of, to public charit- 

able trust — Proper remedy in such cases — 
Whether Collector, Chaplain, <0c., are cor- 
poration sole — Effect of constituting such 
as trustees. » 

, On 28th April, 1862, one C executed a trust 
deed, constituting the Collector of Karachi, 
the Chaplain and the officer commanding the 
troops, trustees for administering certain 
property mentioned in the deed, and giving the 
rents and piofits thereof in chanty to the poor. 
On the 29th May, 1907, the gentlemen holding 
the said offices at the time, filed an application 
undei the Tiust Act for permission to sell the 
property and invest the sale proceeds thereof in 
some recognized securities ; the interest aceru- 
mg therefrom being appropriated for the 
purpose specified in the trust. 

Held tbjit the application ooufd not be made, 
as Section 1 of the Act excluded public 
charitable trusts from the scope of the Act. 
Held also, that, as the officers mentioned in the 
trust deed were not corporations sole, and as 
only legally recognized persons could be appoint- 
ed trustees, the effect of appointing them as 
trustees was to be restrictof to those only who 
were holding the offices at the tune the deed 
camo into operation. The present incumbents 
of those offices could at best bo considered as 
constructive trustees, to which case S. 34 was 
inapplicable. The proper remedy open to them 
under the circumstances was a suit uAdcr 
8. 539, Civil Procedure Code, or an applioA^on 
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Act U of 1882 {TrviBtU— {Concluded) 

under Ss. 4 to 6 of the Charitable Endow- 
ments Act, 1890. Applloatlon by Gerald 
Edward, NIcoUb ft others. IS.L.R. 218. 
Hayward, j.c. 

(4) S. 84— Property transferred for illegal 
purpose— Illegal purpose not carried out— Suit 
to recover such property— Condition for recovery 
— Burden of prjof — See Transfeb, No. 1, 4 
N.L.R. 26. 

Act lY of 1882. 

c 

See Transfer of PiiorKRTY Act. 

Aot Y1 of 1882 (Companies). 

(1) S. 6’I— ^rftcZrs of association — Construc- 
tion — Besolution of directors necessary to 
effect forfeiture of share- - Continuance of 
membership of company till date of winding 
up—^all before winding up ^Limitation 
Actt Art. 112 — New liability— Liquidation. 

On a construction of the articles of associa. 
tion of a Company, a resolution of the directors 
was held to bo necessary to elfcet a f<nfciture 
of the appellant’s shares, and, in the absence 
of any proof or indicaSion that there was any^ 
such resolution, it was held that the appellants 
continued to be members of the eompanx until 
the date of the winding up. 

Consequently, even though the recovery of 
the unpaid portions of the calls might have 
been barred under Art. 112 of the Limitation 
Act, if the company had sued for them, yet 
this did not allect the new liability created by 
S. 61 when the companvwcnt into liquidation 
Yaidlswara AiyaF, In re, 3 iM.L.T. 250 ~ 31 
M*66. 

Benson and Miller, jj. 

Beferences .*♦(«) L. R. 9 Ch. D. 596, R. 20, 
B. 654, F. 

(2) 8. 128— Company — Winding up order — 
Court's discretion to make the order — “ Just 
and equitable." 

When the law requires the fulfilment of one 
or more* of several conditions before an order 
can be made, the part fulfilment of two or 
more of such conditions cannot be taken as 
having cumulative effect justifying the order. 

If the Court comes to the conclusion that the 
mam ongmal object for which the Company 
was formed has substa,*»tiatty failed, or that the 
substratum of the company is gone, it will 
consider that it wc Ud he ju.<^t and equitable 
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Act Y1 of 1882 (CompanleB).— 

to wind up the company, and will^ make an 
order of compulsory winding up. 

The Court will not be justified in making a 
winding up order merely on the ground that 
the company has made losses and is likely to 
make further losses. In re, Indian CompanieB 
Act inreBha Steam NaYiga^ion Company, 
10 Bom. L. R. 107 = 32 B. 415. 

Davab, j. 

(3) S. 149 — Power of Court to deprive secured 
creditor of possession of his security — See 
Contract Act, No. 36, 3 M.L.T. 247. 

(4) 8. 169— Winding up of a Company- 
Appeal from umuling up order — Appeal — 
Limitation — Extension of time— Appli- 
cability of Ss. 5 and 12, Limitation Act, to 
period prescribed by S. 169— Claim for 
balance of money due to contractor — Charge 
upon buildings— Limitation Acty Art. 132. 

According to S. 169, a person filing an 
appe«il against an order made in the matter of 
the winding up of a company, must file his 
appeal with such promptitude as to render 
service of notice upon the respondent at least 
possible within the three weeks allowed by the 
section. (Per Johnstone, J). 

The notice required by the section need not 
be notice of hearing of appeal. The appellant 
should add in his memorandum of appeal a 
separate petition asking, in view of the section 
aforesaid, that a special notice be at once issqod 
to the respondent intimating that an appeal 
has been filed. 

Although S. 169 allows an extension of time, 
that extension should not ordinarily be given 
in such a way as to extend the three weeks’ 
limitation for filing the appeal Extension for 
service of notice under the section should only 
be given whoic delay has been caused, not by 
appellant’s laches, but by the conduct of the 
respondent, raising up an equity m favour of 
the appellant, or by accident, such as mistakes 
in the office of the appellate Court, &c. Except 
in circumstances of that sort, no extension 
should be granted whore such extension is asked 
for after the expiry of the three weeks (a). 

In a suit by a contractor, against a company, 
for the balance of* money due to biin under 
a contract for the erection of a building, which 
expressly provided that the contractor should 
have a lieu on the building for any money dtte 
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Aet VI of 1882(CoiiipanieB). -{C(»icluded)» 

to him from the company under the contract, 
it was hold that the period of limitation for the 
enforcement of such claim was 12 jears under 
Art. 132 of the I?imitation Act (6) DaulatRam 
Y. The Woollen Mills Co.. Ltd., 95 P B. 1908. 
Chattebji, Johnstone and Battigak, j.i, 
liefer^tices .-{a) 37 L J. Ch. 51, 22 Ch. I). 
484, Ji. (b) 7 A 602, D. 

AotXIV of 1882. 

See Civil Puoceduih’ Code. 

Act XY of 1832 (Presy. Small Cause Court.) 

(1) S. 19 {It)- -Suit to enfoicc aneais of 
ammity—Suit to enforce a bust 

A suit to enforce the ai rears of an annuity, 
payable under a will and to which the executors 
have assented, is cogniziihk* bv the Ihvsulency 
Small Cause Couit , it does not lall undc'r S 19 
\lc) (If 'the Presidency Small Cause Courts Act, 
1882 Dossibai Fram jl Marker v. Cooverbai 
Hormaaji Marker, 10 Bom L B 758 

Scott, c. j. and Heaton, j. 

Reference.— S Atk. 22‘J, R 

(2) S. 38--Seo Civ. Pno Code, No. 354, 4 
M. L. T 325. 

(3) S. 69—Q'iu'stion leliether cheque iras 
ftented within reasonable time, irheihcr one 
of fact— Whether the Small Cause Couit 
can refer such question to the opinion of 

. the Jhgh Court 

The question whi'ilier a choqno ha« bocni 
presented within a reasonable time has to be 
determined with regal d to the natuie of the 
instrument, the us^gcof trade and of bankius 
and the facts of the particular ease. Sueli a 
question is clearly a question of fact and not 
of law , and it is not therefore a question which 
the Small Cause Court can refer to the opinion 
of the High Court under S. 69 of the Act. 
The Eait Indian and Anglo-Indian Deposit 
and Loan Society, Ltd. v. T. M. Nair, 4 
M.L.T. 89=31 M. 364. 

Benson and Munro, jj 
Beferences * — 2 Moody and Bobiiisoii, 401 , 
13 Inns. L. R. 4687, R. 

(4) S. 69 — Civ. Pro. Qode, S. 622 — Differ- 
ence of opinion among the Judges constituting 
the Full Bench — Disposal of the case according 
to the opinion of the majority — Legality— 

' Jurisdiction of the High Court. See Civ. Pro. 
Code, No, 363, 4 M. L. T. 283. 

3 
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Act XX of 1882 (Paper Currency). 

{1)S. — Conb act foi bidden by law, suit on 

— Maintainabi hty — 

A partj cannot be pcrmited to sue on a con- 
tract forbidden by law. * 

Thus, the Courts will not allow a person to 
recover on a document which is of the form 
expressly forbidden by S. 25 of the Paper 
Currency Act, unless the document comes 
within the proviso to that section. A.R.C.S. 
Soobramonien Chetty y. R. M. K. Cihppen 
Chetty, 11 Bui. L. B. 120 

Pox, c.J. and Hartnoel, j. 

* • 

Referenres —5 B L Aid. 335 , 24 W.R. 401 ; 

2 M. k W 110 , 16 R. R. 532, F, 16 B. 689, 
Diss. 

Act Y of 1883 (Merchant Shipping). 

(1) Collision —Depositions of ojfficeisof vessel 
made at pi eliminary inquii y — Such depo- 
sitions not challenged — IHainii^ adducing 
such depositions in evidence against defen- 
• dant Company — Admissibility — Evidence 
• Act (I of 1872), Ss. 18, 32 (3) and 33. 

During a preliminary inquiry, held under 
the ludicin jMoi chant Shipping Act, for the 
puipose of investigating into a case ol collision, 
whore the defendant Company was represented 
by their solicitor, the officers of the defendant’s 
vessel made certain statements on oath, admit- 
ting respoiisilnhty foi the accident. These de- 
j)osi Lions were tendered by the plaintiff com- 
pany in evidence ag.nnst the defendants, jvho 
objected to the reception in evidence of these 
deposuions, on the grimnd that they do not 
affect the Company, the employers of the per- 
sons who so deposed ; 

Held that the depositions wore admissible in 
evidence on the grounds, intei aha, that the 
failure of the defendant’s solicitor, who ap- 
peared at the inquiry and cross-examined, to 
challcuge the accuracy of the statements, made 
b\ the officers of the defendant’s vessel, 
afforded a strong presuftiption that the im- 
putation made against the Company was 
correct (a) that the attendance of the officers, 
who made the statements in question, could 
not be procured ifithout an amount of dealy 
or expense that, under the circumstances, Jip- 
peared to be unreasonable, and that their 
statements, under B. 32 (3), Evidence Act, 
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AetY of 1889 (Merchant ShlppiiK{—(Conc;i.)- 

wore statements against their interest. Asiatic 
Steam MarUation Company v. Bengal Coal 
Co., 39 C. 761. 

WOOJJBOPFK,. J. 

References: — (a) 12 Q. B. 511, 512 ; 7 Cox. 

C. C. 76; 3 Cl. and Fin. 159, 20& , L. R. 8 
Ch. D. 148 ; Tj. R. 27 Ch. I). 251, and 19 W. R. 
283, R, 

Act |I of 1886 (Income Tax). 

(1) S. 14 — Income tax payable hi/ one pai iy 
— Compulsory payment by another — liicjht 
to recovet same Jt am patty alleyed to be 
luible^Ss, 60 and 70, Conti act Act\— 

Where, notwithstanding the protest of the 
plaintiffs that the outstandings ol a deceased 
person had not come to them, but had been be- 
queathed under his will to ‘the defendants, the 
income tax authorities collected assessment 
from them in respect of that amount, and the 
plainiffs consequenty sued to recover the same 
from the defendants, under Ss 69 and 70 of 
the Indian Contract Act. 

Held, that the plaintiffs were not entitled so* 
to recover, and that 6s. 69 and 70 of the Con- 
tract Act were inapphcable, as the CoJloctoi 
had not determined, under S 14 of the Income 
Tax Act of 1886, that the defendants were 
chargeable nnder Part IV, or assessed I hem at 
any amount, as it was from the plaintiffs them- 
selves that payment was demanded and enfor- 
ced by the income tax authorities, and as it 
cannot be said to ha^e been made by the plain- 
tiffs for the defendants, inereh becaust* the 
inchme tax authorities ought to have demand- 
ed and exacted payment fiom the defendants 
instead of from the pliiintiffs. Raghavan, 
Minor, by guiirdian Sankara Sastriar v. 
Alamelu Ammal and another, 3 I\I L 'i'. ill 
=31 M. 35. 

Wallis and Miller, jj. 

(2) S. 14, 26 and 38— Statement before In- 
come Tax Collector, not governed by S. 123 or 
6. 124 of the Evidence Act. See Evidence Act, 

ITo. 35, 4 M. L. T. 317. 

(3) 6. 26 — Sec No 2, supra. 

(4) S. 38— See No. 2, sup! ft. 

JUt YIl of 1887 (Suits Valuation) 

(1)^8. 3 (1), rule undei— Garden land assessed 
to revenue— Fruit garden— Court fee— See j 
GoufiS! Feeo Act, No. 6, 61 P. L. R. 1908. ' 


INDEX, im '36 
i.— Imperial Acis—{Contmued). 

AotYUof 1K7 (3alUYalaatl«i)— (t^oNcld.). 

r 

(2) S. 8— Value of a suit for redemption--- 
Market value— ‘Principal amount - Appeal 

from an order of Subordinate Judge. 

<• 

The value of the subject matter of the suit 
in a redemption suit is not the market value 
of the property but the amount of the mort- 
gage money. In a suit for rede'inption where 
the principal amount of mortgage was R8.1,0(X), 
held that the suit was cognisable by a Munsif 
and an appeal lay to the District Judge from 
an ordei of the subordinate Judge returning a 
plaint for presentation to the proper Court. 
Section 8 of the Suits Valuation Act does not 
aflect the law laid down in (a). Kedar Singh v. 
Matabadal Singh, 5 A. L. J. 713. 

Airman and Kar\m\t Hcsain, jj. 
Rejeiences —(ft) 5 A 332 and 8 A 438. 

(3) — See Vali-a'jion of Slits. 

Act IX of 1887 (Provincial Small Cause Courts. 

(1) S. 2o — lieimon — Powers of High Court 
—Civ. Pro. Code [Act XJV of 1882), Ss. 108 
and 622 —Setting aside cx parte decree — 
Condition precedent. 

The powers of revision given to the High 
Court bv S. 25, Small C.iuse Court Act are more 
extensive than those exercised by that Court 
under S. 622, Civ Pro. Code (a). 

The deposit of the decretal amount or the fur- 
nishing of the secunt} is a condition precedent 
to the seitiiig aside of an ex parte decree. Where 
none of these essentials has been complied with, 
the Court is bound to dismiss the application. 
The defect is not cuied by subsequently deposit- 
ing the decretal amount (h). Nanhe Mai y. 
Hajas, rj\ L J.295-A. W. N (1908), 141. 

Kauamat Hfsain, j. 

References .-—(ft) 4. W. N. (1907) 227 and 21 
A. 89, n. ; and (b) 3 A.L J. 318, F. 

(2) Ss. 27 and 35 — Decree pa<ssed by Small 
Cau^e Courts — attachment and sale of im- 
movable property— Decree sent for execution 
to ]\Iunsif— Appeal— Case where S. 27, Small 
Cauhc Courts Act, does not apply. See Civ. Fro. 
Code, No. 119, 5 A. L. J. 612. 

(3) S. 31 — Suit for* a share of mesne profits^ 
whether' cognizable by Court of Small Causes^ 

Under S. 31, of Sch. II of Act IX of 1887. a 
suit for the profits of immovable property belong- * 
ing to a person, which have been wrongfully 
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recoived by another, is exempted from the 
cognizance of a Court of Small Causes. 

Thus, where «a plaintiff alleges that the de- 
fendant had wrongfully received the plaintiff’s 
share of the profits of immovable property, the 
suit falls und^r Art. 31, Sch. 11 of Act IX of 
1887, and as such is not cognisable by a Court 
of Small Causes. Yenkoba Rao y. Muthu Aiyar, 
18 M. L. J,SS. 

Munbo, j. 

Reference .—17 B. 40-, ii. 

(3-a) S. 35 — See No. 2, supia. 

(4) Sch. I, Art. 31 — Suit to recover value of 
plaintiff’s share in jiroduce of lauds belonging to 
him and defendant jointly— Denial by defen- 
dant in \ ritten statement — Question of title 
arose only incidentally— Suit cogni/ablc b\ 
Court of Small Causes — No second appeal. Sec 
Civ. Pro. Code, No. 210, 10 Bom. L. R. 752. 

(5) Provincial Small Cause Com is Act (iA”" of 

1887), Sch. 11, cl* 8, — * Judge oj tJie Gout to/ 
Small Causes/ meaning meam and 

includes Munsijffs and oihei Judicial 
cers vested with Small Cause Com i powers 

The expression, “ the Judge of^ the Couit of 
Small Causes” in cl. (8), Sch II of the ProMii- 
cial Small Cause Courts Act, must be taken to 
apply either to the Judge of the Court of Small 
Causes constituted under the Act oi of a Court in- 
vested with the jurisdiction of a Court of Small 
Causes. 

Where, thcrefoie, the Local Go\ eminent 
purporting to act under cl. (8), Sch. ll of the 
Provincial Small Cause Courts Act, by a noti- 
fication m the Official Gazette, invested ni 
general terms the Muiisiffs of a certain place, 
with authority to exercise jurisdiction with 
respect to suits for the recovery of lent of 
homestead lands up to a cortaiii \aluc, and 
empowered such Munsiffs to trv such suits under 
the Small Cause Court Pioccdure, such Muu- 
siffs, if invested with the jurisdiction of a Court 
of Small Causes, are competent to c-ntertain 
and try such suits as Court of Small Causes. 
Akshaya Kamar Saha y Hira Lai Dosadh, 
7C. L. J. 407 = 35 0. 677. 

Beett and Doss, tj., 

(6) 6ch. II, Art* 18 — Suit to recover movable 
property or its value deposited for safe 
custody — Suit } elating to trust — Jurisdic- 
tion of Small Cause Court* 


AotlX'df 1887 (ProylnoialBmkU CtenMOonrtt. 

— (CoTicluded)* 

A suit for the recovery of movable property 
alleged to have been deposited for safe custody 
with the defendants, or its value, is not one 
‘^relating to a trust” within the meaning of Art. 
18 of Sch. II of the Provincial Small Cause 
Courts Act ; and such a suit is cognizable by a 
Small Cause Court. Kartar DeYl v. Buraiti, 

9 P. R. 1208=28 P. W. R. 1908 - 98 P. L. B. 
1908 

Shah Din, j. , 

(7) Sch. 11, Art* 3o, cl. ig)-^Suit for re- 
covery of money advanced, on a breach of 
conUact of mamage* 

A suit to recover money an(7 ornaments 
which have been given to the defendant tc 
expend on his daughter, after a breach of a 
betrothal contract, falls within Sch. II, Art. 35, 
cl. (g). Abdullah V. Ladha, 2 Sind L. E. 31. 

PltATT, J.C., & HaYWAUD, A.J.C. 

Act Y of 1888 (InYentions and Oeiigni). 

(1) S. 1 (9) and {10)-^** District ” and ” Dis- 
bict Court/' meanings of — “ Disirici 
^ Couii/' if it incluMes High Court in its 
% original Jurisdiction — 8. 19 (A?), (^f) and (4) 

bars certain defences to an action -^Ss. 30 
and 31 — Application for a rule to a High 
Com t — i’l ocedme — Intention of Legislature* 

The expression “ District Court,” as uised lu 
S 29 (1) oC the Inventions and Designs Act 
(Act V of 1888), includes a High Court in the 
exercise of its Ordinary Original Civil Juris- 
diction, under S. 4 (1) of that Act. 

The Legislature intended that objections indi- 
cated in S. 29 (2), (8) and (I) should not be 
allowed to be raised in defence to an action for 
the infrmgcnieut of an excluijivc privilege ac- 
quired under Pari T of the Act, but must be 
raised undei the provisions of Ss. 30 and 81 of 
the Act, by applying to a High Court fora rule 

10 show cause wb\ the Court should not declare 

that the exclusive privilege f o acquired had not 
been so acquired, by reason of the objections 
mentioned in the two lattgr sections. Kedar- 
nath Mondal y. Ooneah Chundra Adak, 18 
C W.N. 44C. • 

Fletcheu, 3 . 

Act Yll of 1889 (SucoesBlon Certifloate). 

(1) Right of sister’s daughter and sister’s 
daughter's son to claim certificate under Apt — 
See Hindl Law {Succession), No. 3, li CAV. 
• N. 463. 
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Ss. 3 and 19-^ Agent to Die Oovemor at Vizaga- 
patam—Gewral Clauses Actf 1368, 2 

{12)— Appeal from hts order as fiom an 
order of Disttict Com t— Madras Act XXIV 
of 1839, 

Under S. 3 of Act XXIV of 1839 and Kule 
X, Cl. 4, of the Rules framed persuant to tb.it 
Act, the Agent to the Go.'crnoL at' Vizagap.i- 
tam IB the Judge of the Principal Civil Court 
of On>gmal Jurisdiction ni the Agency of Vn^a- 
gapatam. In S. 2 (1^) of the General Clauses 
Act, 1868, which was in force when the Succos- 
Bion Oertihcate Act was passed, “ Distiict 
Judge” IB defined as the Judge of the Prlucii>al 
Civil Court of Original J urisdiction The Suc- 
CGSBiou Cortilicate Act, in S. J, delines the Dis- 
trict Court as a Court presided ovei by a Dis- 
trict Judge. The Agent’s Couitis, theiefore, a 
DiBirict Court, and an appeal lies, Lherefoio, 
under S. 19, Succession Certificate Act, from 
hiB order as from an order of Distuct Court. 
GuruYitraJu v. Gopinatha Tripathi, 8 L. J. 
252 . 

Wallis and jj. 

Reference .—18 M. 227, D. 

(3) S, 4 — Joint decree-holders, right to execute 
a decree passed in favour of— Execution of 
decree by a survivor of two joint deaee- 
holders — Heir of a decree-holdcf , tight oj, 
to execute a decree. 

Two decree-holders weie awarded ceiUin 
Bums under a decree jointly and certain other 
sums severalh . One of tlic decree-holdcis died 
and the other claimed to execute the whole dec- 
ree because she was the survivoi of the joint 
decree-holders and because she was the heir of 
the other decree -holder, and that she could do 
80 without producing Succession Certificate. 

Held, that, so far a.*) the sums awarded 
^ jointly were concerned, the surviving decree- 
holder could execute the deeieo, but she could 
not be allowed to execute it with respect to the 
Bums awarded severalh without the production 
of a Succession Certificate. Rai Jagatpal 
Singh Y. Thakarain Silas Kunwar, 10 O. C. 
376 . • 

Chamikh and Giuffin, j. cs. 

Beferetices (a) 26 C. 839 , 16 A. 259, B, 

(4) S. 4 — ApplnsaDon by heir of mortgagee for 
supplimentarg decree-succession Certi- 
fkate if necessary --^Debt”— Transfer of 

.^^ropertp Act (IV t, 1682), S. 90, 
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Act YII of 1889 (Succession Certiflonte). 

— (Continued), c 

Where after a preliminary decree bad jieen 
made in a mortgage suit, the mortgagee died, 
and his sons got themselves sujistituted on the 
record, and an order absolute was madem their 
favour, but the proceeds of the sale of the mort- 
gaged property proving insufficient, they ap- 
plied for a personal decree for the^alanco under 
S 90, Transfer of Pioperty Act. 

Held, (on a review of the authorities), that, 
until the applicants obtained a certificate 
under the Succession (.’ertificatc Act, no such 
decree could be made in their favour. SahadaY 
Sukiil y hheikhSakhawatHossein, 12G. W 
N. 145 = 7 0. D J. 658. 

]Mookfrjfe and Caspfrsz, jj. 

(5) S. 4 — Suit for recovery of dower by heirs 
of deceased wife against husband — Whether 
plaiutil! entitled to decree without certificate 
required by Act. Sec Mahomeimn Law 
(Dovneii), No. 1, A. W. N. (1908), 113. 

(6) S 4— Celt 1 fit cite not granted to mort- 
gagee’s representative — Court cannot pass any 
dociee under S. 90, Transfer of Property Act, in 
favour of mortg.igee’s representative, in suit to 
enforce mo itgagc— Subsequent grant of certi- 
ficate not sufficient-— See Transfer of Pro- 
perty ACT, No. 6, 36 C. 7G7. 

(7) S, 19— Agent to the Governor at Vizaga- 
patam — Appeal -District Court, 

Undei S 19 of the Snctession Certificate 
Act, an aiipeal lies from the order of the Coui»t 
cf the Agent to the Governor at Vizagapatani 
as from an order of a District Court, which the 
Ageiii’s Couit 1 :^ (a). Babubalendranl Guruva- 
raju Y. Babubalendrani Chandrasakra Raju, 
3M. L. T. 264. = 31 M. 362. 

W A LLIS & M UN 110 , J J . , 

Reference. — (a) 18 M. 227, Diss, 

(7-fl) S. 19 — Conditional ordei for grant of 
succession certificate, ivhetlier appealable. 

An order granting a succession certificats), 
though coupled with a condition that the 
applicant must give security, is an order gran- 
ting a certificate and is appealable under S. 19 
of the Act. Biri v. Barkhurdar, 139 P. R. 1908. 

Rattigan & Lal Ciiand, jj. 

References .-—25 C. 320, F. 5 M. L. J. 28, 20 
M. 442. 2 A. L. J. 606, R. 13 A. 214, 26 A. 178. 
19 B. 790, D. 

(8) S. 19— See No. 2, supra. 
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/ —Imperial Acta- {Continved). 

Irt X of n889 (Porto). 

(1) S. 6^ Buie of the Karachi Ports Rules — 
legality of the rule — Power of pm t auOio- 
rities to order vessel to leave port summart- 
hj-^Mahdous prosecution, suit for damages 
caused by — Want of probable and reasona- 
ble cause — Malicious intention. 

The public have, at common Law, a right 
of navi^ition in all tidal na\ igable rivers. It 
follows that the public have a right to keep 
their vessels •for a reasonable time, for the pur- 
poses of trade and commerce, iii the Port of Ka ra 
chi, and such right can* •only bo restricted by 
express provisions of the Legislature. 

There are express piovisions in Cl. (a) of S. G 
of the l^rts Act X of 18811, foi imposing condi- 
tions on entering and leaving the Port, and in 
Cl. (6j, for regulating the berths and anchora- 
ges to be occuiucd while in port , but, there are 
no express provisions in cither of these clauses 
for curtailing summarily the time during 
which vessels may be kept in the jiort, nor 
are there any such provisions in any other 
section of the Act. 

Rule 6, framed under S. 6 of the Act, only 
indicates that a vessel must either accept the 
berth assigned to it or go. It dees not mean 
that a vessel which has accepted a berth can 
summarily bo ordered to leave the Port, 

An order of the Port ofheers, requiring the 
master of a vessel to sail within a certain time, 
wf^ich amounts to an order to leave the Port, is 
an order ultra vires of the rule uiidci which it is 
purported to be made, or the rule itself is ultra 
vires of the section under which it was made. 

A prosecution instituted by the Port authori- 
ties for disobedience of such an ordci is one 
instituted without reasonable and probable 
cause. 

But the absence of reasonable and probable 
cause is not alone sufficient to justify the in- 
ference that the Port authorities were actuated 
by malice. 

In order to constitute malicious prosecution, 
it is not only necessary that the prosecution 
must bo filed without reasonable and probable 
cause, but, also, there must be a malicious in- 
tention super-added to it. *TJe Knight Steam- 
ship Company, Ltd* y* The Karachi Port 
Trnst, 1 S. L. R. 201. 

• 

Havwabd, j. 


I. '-Imperial Acts- {Continued). 

Act Ylll of 1890 (Guardians and Wards). 

{l)Ss. 11 (I), 1.3, 17 dsB^Rival claimants for 
guardianship — Arbitration — Power to refer 
dispute to arbitration — Code of Civil proce- 
dure (Act XIV of m^i) , 647. 

Per Curiam — Rival claimants to be appointed 
as the guardian of a minor are* not in the posi- 
tion of ordinary litigants and cannot refer the 
matter m/lispiito to arbitration Nor is any 
such power given to the Judge in the Ouar- 
di.iu and Wards Act. The guiding principle, 
in apxiointing a guaidian, is the consideration 
what IS best for the welfare of a minor, 

Pei Kai amat Husain, J.~ S 647 of the Code 
of Ciwl Procedure deals with precodurc and 
procedure alone and does not touch the subs- 
tantive law of arbitration. The consent of par- 
ties in a procci'ding for the appointment of a 
guardian do*-s not give the Judge any power to 
refer the matter to arbitration. Mahadeo Pra- 
sad Y. Bindeshari Prasad, 5 A L J. 101==:A. 
W. N.(1908), 51-3M.L T. ‘203 = 30 A. 137. 

Aikman and Kakamat Husain, jj. 

(l-ii) S. 13 — Sec No l^supra. 

• (2) S, 17— Hindu Law — Minors— Appoint- 

ment of guaidians. 

Matters to be considered by the Court in 
apponumg a guardian under S 17 of the Guar- 
dian and Wards Act, 1890, m., the legal right 
to be appointed a guardian, the preference of 
the II mors and the existing or previous rela- 
tions, are very minor considerations as com- 
{lared with the mam question what order would 
be for the welfare of the minor. 

In making orders appointing guatdianS for 
the persons of minors, the most paramount 
cousidcration for the Judge ought to bo — What 
order under the circuniStanc*os of the case 
would be best for securing the welfare and hap- 
piness of the minors ? With whom will they be 
happy? Who is most likely to contribute to 
their well being and look after their health and 
comfort Who is likely to bring up and educate 
the minors in the manner in which they would 
have been brought up by the parents if they 
had been alive? In fact, ^the mam question for 
the Court to consider in the case of the unfor- 
tunate minors who have lost their natural 
guardian is, whom, amongst the relations, or 
for the matter of t]jiat, friends of the minors, 
can you select who will supply as nearly, as 
possible the place of their lost parent at pa- 
rents ? The interest, well-being and happiness 
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t.—ImptHml A cta—iConimued). 

Act yill of 1800 (Onardiu and Wardi)— 

(Oontintied), 

of the minors ought to be the main and para- 
mount consideration for the Court in selecting 
the guardian of the person of minor. Be Guar- 
dian and Wards Act * Re Qoolbai and Lilbai, 
9 Bom. L. B. 923=^32 B. 50. 

Davak, j. 

(3) S. 17 — Mahomedan Law — Guaidi.iuship 
of property of miiiori> — Mother and paternal 
uncle*— Preference — Duty of Court to decide 
what appears to be for the welfare of the minor 
See Mahomedan Law (Guakdianbhip), No. 1, 
U. B, R. (1908), 2nd Quarter, Guardian and 
Wards, p. f. 

(3-a) S. 17— See No. 1, supia. 

(4) Ss, 25, 39 and 47 — District Judge’s lucompe- 
tency to supersede his predecessor’s order ap- 
pointing guardian — Removal of guardian — 
Maintenance — Marriage— Appeal. See Gi akd- 
lAN AND MINOR, No. 7, 150 V. W. R. 1908. 

{4-a) S. 28— See No. 8, tnfi a. 

(6) 8s, Hbt and 4 J— Permission to transfer y 

order grantvnQ-^Ajipeal against oj der grant-* 
ing jperrnission to transfer, 

lleldy that no appeal lies agauist an order of 
a District Judge sanctioning a mortgage in 
favour of a particular person lu preference to 
another person. Such an order cannot be 
treated as an order refusing sanction to mort- 
gage. Muiammat Bhiam Kunwar and another 
Y. Bblam La], 11 0. C. 29. 

Chamieu, j. c, 

(6) S. 29 — Comproniise— Court’s duty in grant- 
ing leave to compromise by certificated guardian 
— Review— SuJ tt'set aside decree, if maintain- 
able. See Civ. Puo C.uie, No 259, 8 C L, J. 
26 G. 

(6-a) S. 29- “See No. 5, supra. 

(7) Ss, and SI — Ouaidian and minor — 
Mortgage of minoi ’s property to secure a 
hair sanctioned by the Court— Interest. 

In all cases whore sanction is given for the 
raising of loans on ike security of the property 
of minors, it is the duty of the Judge granting 
sanction to specify in iiis order of sanction not 
only the amount to be raised and the property 
to be mortgaged, but also 4ibe rate of interest, 
Qtfld^kast the maximum rate of interest, at 
irhioh the loans are ^ o be raised. If nothing is 
saMas to the rate of interest, the lenders are 


I i.—ImperM Aeta— {Continued). 

Act ¥111 of 1890 (OuardicB and Wsfdi)— 

(Concluded). t 

entitled only to a reasonable rate of interest on 
the moneys advanced. Thakur Prasad ¥■ 
OanripatRai, A. W. K. (1908); 76:=6 A. L. J. 
2G0-30A. 188. 

BANKigEE and RiCHAuds, J^c 

Refei ence :—l.l C. 379, F, 

(7-a) S. 31— See No. 7, supra, 

(8) 8s. 84, 7 (8), 88—Appoint7Ufint of testa^ 
mentary guaidian by Court — His liability 
to furnish security. * 

A guardian under a will, who has also 
applied for and accepted the position of a guard- 
ian under the Act, may be called upon to fur- 
nish security under S. 34 of the Act*. Bllkh 
Dial V. Karam Chand, 99 P. R. 1908. 
Chaiterji, j. 

(9.) S. 35— Surety of guardian— Liability, 
whether extends to guardian’s dealings with 
properties other than those specified in the 
application for appointment of guardian — As- 
signment of guardian’s bond, if must be in 
writing— See Guardian and Minor, No. 3, 12 
C. W. N. 481. 

(10) S. 39— See No, 4, stqna, 

(11) S. 46— See No. 1, supta. 

(12) S .47 - -See No. 4 and 5, supra. 

Act IX of 1890 (Railways). 

(1) Ss. 47, 64, 72, 77 and 140—Non-dekvcry 
of goods — Condition in the receipt that 
notice of description and contents of miss- 
I ini 7 article should be given to District 
Traffic 8 uperintendent — Vo hdity. 

Claim foi damages for iion-delivery of goods 
against a Railway Company is a claim under 
Act IX of 1890, (a). 

A condition in a railway )*eceipt that all 
claims against ilie railway company for loss or 
damage to goods must be made to the dork in 
! charge of the station to which they have been 
booked before delivery is taken, and that a 
written statement of the description and con- 
tents of the article missed or of the damage 
received, must be sent forthwith to the Traffic 
Superintendent of the District in which the 
forwarding or receiving station is situated, 
and that, olher>vibe, the railway company will 
be freed from responsibility, is, although a rule 
or a bye-law which is duly sanctioned by the 
I Governor-General in Council, and published in 
1 the Gazette, ultra vires, as such a condition, on 
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1.— /mpcr/ii/ Act8-{Cmtinued). 

A«tlXof^890 (Railwftya) — (Continwd). 

a oqjnparison of Ss. 54, 01. 1 and 77, is inconsis- 
tent with the Act. Under the Act itself the only 
condition precedent to the successful claiming 
of compensation for loss of goods made over to 
a railway for carriage, is a written submission 
of claim within six months of delivery to the 
railway. The (xindition imposed by the bye law, 
tm . , that a person claiming compensation foi 
loss of goods made over to the railway cannot 
get any compensation unless he has forth- 
With, i.e., immediateh upon the loss, scuta 
detailed list of the contents, etc., to the District 
Traffic Superintendc J , amounts to a repeal of 
S. 77 and the substitution of ari inconsistent 
provision in its place. Undei S. 54 (1) the con- 
ditions that may be imposed by a b} e-law ai e 
conditions with respect to the “ leceiving’ for- 
warding or deliveniig '"of articles. Iteannotbe 
said that a byc-law prescribing what the consig- 
nor or consignee is to do after the goods are lost 
conies within these words (6). Azlzul Rahman 
V. The Bombay-Baroda and Central India 
Railway Company, 76 P. R. 1908 = 139 P. vV 
R. 1908. 

JoHNSTONic and Lal Chand, jj. 

References, -(a) G P. R. 1897 and 108 P. R, 
1906, (F.B.) D ; and {b) 31 C. 951, F; 26 B, 669, 
D; 22 M. 137 and 24 C. 306, li. 

(1-a) S. 54 — See No. 1, supra, 

(1-6) S. 72 — See No 1, siipf^a. 

ms. 7f! (2) — Railway Company — Liability 

as carriers— Risk note, Form R, 

Where the plaintiff companv delivered 1.38 
bags of Dour to be cairied from Delhi to 
Secuuddrabad by the defendant Railway Com- 
pany, and executed a written agrcoinent with 
the defendant company, in the form of risk 
note B under S. 72 (2) (b) of Act IX of 1890, 
paying a reduced rate for the conveyance and 
also with the knowledge of their accredited 
agent that the bags were conveyed in open 
wagons, it was hold that an agreement in Form 
B relieves the Railway Company from liability 
in respect of any claim for compensation, no 
matter how the loss, destruction, deterioration 
or damage was caused, and the mere fact that 
such loss, etc., was due to the goods being 
negligently loaded in open wagons does not 
dfiect the question. Ganeah flaiip MiUa Com- 
pAayy Delhi v. The Great Indian 


1 Imperial Acts —(CoJiiinued), 

Aet IX of 1890 {Bailwayt)'— (Continued). 

Peninsnlap Railway Company, Bombayi 113 

P. B. 1908. 

Battioan, j. , 

References.— IOC. 210; 17 B. 417; 19 B. 169; 
18 A. 42, 30 C. 257, 14 M. L. J. 396. 

(3) Ss. 72, 7i and 75 (l)—Companif s liabi- 
lity for Joss of passengers luggage^ 

A railway passenger, whose box, corr{iining 
cloths, gold and silver ornainrnts and currency 
notes of the value of over Rs. 100, has been en- 
trusted to the Railway Company’s servants, 
for conveyance in the luggage van, and has 
been lost or stolen, cannot recover the value of 
the box or of any part of its contents from the 
Companv, unless he had made the declaration 
prescribed b\ S 75^(1) of the Act. The words 
“ ail} paicel or package ” in S 75 (1) include 
passenger’s “ luggage ” dealt with by S. 74 of 
the Act. Cl. (6) of the second schedule of 
the Act covers currency notes. Alwas Y. 
Simla Kalka Railway Company, 73 P. R. 
1007-15 P. L. B. 1908# 

• Reit),j. 

Reference — 66 P R. 1897, R, 

(3-a) S. 74— See No 3, supra. 

(3-6) S. 75 (1)— See No. 3, supio. 

(3-c) S 77,— See No. 1, supia, 

(4) Ss. 77 and 140 — Claim for compensation 
fo} sJm t delivery— Notice of claim on vdiom 
Jo be served — Set vice on Traffic Mana(jer. 

3"he notice of claim under S 77, Railways 
Act, must be ser\ed under 8. ,140 of the Act 
on the Agent of the Company. But the law 
dues uot lequire that the notice should be phy- 
sically thrust in the Agent’s hand. It is suffi- 
cient if it appears from the findings that the 
Agent has had full knowledge and notice of the 
claim. 

Where from the Rules ot^he Railway Com- 
pany it appeared that the Traffic Manager in 
the Claims department settles all such claims 
and the Agent also refers to him claims for 
disposal, 

Jield, that the notice to the Traffic Manner 
was sufficient, y. Woods v* Mehef'illl 
B«pHl,lSC.W.N.2i=.4M. L T.i97. 

Holmwood and Shakfuddib, j;. 
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l.—‘tmperM Acts—lContinmd). 

Act IX of 1890 (RAlhiiAyB)-~(Concluded), 

(5) S. May'* means “mwsf’ — Notice 

of claim under 4>, 77 on whom to be served 
— Service on Traffic Manager insufficient. 

The word,** maj*” in S. 140 of the Railways 
Act means ‘‘must,” and a notice of claim under 
S. 77 of the Act for short delivery of goods 
must be served, when the railway is adminis- 
tered by a Railway Company, on the Agent, in 
India, of the Railwiu company (a). 

Service of notice on the Tiaflic Manager was 
insiifhcicnt. Nadir Ch and Shaha v Mr. Wood 
12(3. W.N. 450, = 35 0 194 
Mitra and Caspkrkz, jj 

References . — (a) 2G Jl. G69, 24 C, 30G, 28 A. 
552, approved mid 22 M. lo7. dtsappreved. 

(G) S. 140 — See Nos, 1 and 4, supra. 

Act IV of 1893 (Partition).^ 

(1) S. a — Decree for partition— F oner of 
Court to order sale instead of diiision 

S. 2 of the Partition Act, which gives (ho 
Court power to order sale instead of duision m 
partition suits, applies equallv, where the 
Court has to pass a decree in a suit for parti-< 
tion, as also, where the Court has already 
passed a decree directing partition in a parti- 
cular mode, and the mode becomes impracti- 
cable or inexpedient. Bal Hirakore v. Trikam- 
dasHirachand, 10 Bom. L. R. 23^3 M L. T. 
141 = 32 B. 103. 

Chanda VA itKAK and JIkaton, jj. 

Bfj/rrcnctfSi— 24 M, G39 and 5 C.W.N. 128, F. 

(2) 8. 4— Act IV oj ZAA’2 (Transfer of 

^Property Act) y 8, 44— ''Undivided family" 

—8. 4 of Partition Act applicable to 
Muliarnmadans. 

held that Muhammadans are not excluded 
from the benefit of S. 4 of the Partition Act, 
Act No. IV of 1893 (a). Sultan Begani and 
others v. Debi Parsad, A. W. N. «(1908) 12G= 
6 A. L. J. 352.-=4M, L T. 38--30A. 324. 
Stanley, c.j., andBuBKiTT, j. 

References: — (a)^ O.C 158, approved , 13 A. 
282, referred to, and 29 A. 308, overruled. 

(3) S. 4 — Decree for possession — Right of a 
member of joint family to buy out the plaintiff 
—See CiV. Pno. Code, No. 219, 7 C, L. J. 98. 

Aet I of 1894 (Land Aoquisition). 

(1^ Land Acquisition Act— Fishery right— 
Land* ^ What IS t^ be acquired — Reference 
had— Court, duty of. 


1.— Imperial A cts—i Continued ) . 

Act 1 of 1894 (Land Acquisition)— ( Continued). 

( 

Fishery rights are not land within the mean- 
ing of the Land Acquisition Act. 

What IS to be acquired in every case under 
the Act IB the aggregate of rights in the land, 
and not merely some subsidiary right as fishery 
I right. 

It is the duty of the Civil Coui^c to set aside 
proceedings of, and a refcience by, the Collec- 
tor, which arc bad, being contrary to the pro- 
! visions of the Act (a) Raja Shyam Chandra. 
Mardaraj Hariohandau Raj Narain Das y. 
The Secretary of state for India in Council, 
7 C. L J. 445 = 12 C. W. N. 509 = 35 C. 525. 
Rami INI and Shakedddin, jj. 

References .—{a) 4 C. L. J. 26G (258) and 13 
B. 650, referred to. 

(i?) Declaration —Land actually required not 
mentioned — Reference to Civil Court, 

When land actually taken up by Government 
IS different from that mentioned In tho declara- 
tion issued under the Land Acquisition Act, the 
proceedings ot tho Collector are void, and thcie 
can be no valid reference to tho Civil Court. 
Gajendra Shau y. The Secretary of State for 
India in Coimcil, 8 C L J. 39. 

Rampini and Sharfuddin, jj. 

(3) Compensation— Modes of ascertaining com* 
pensation — Surveyor's opinion — Practice as 
to surveyor's evidence — Value of frontage 
laml hears proportwn to its depth— Relative 
rahu'sof each — Hypothetical scheme, VaPue 
of, in determining compensation —Value of 
the whole, how derived fi om value of part — 
Collector's award when distur bed. 

Ill cases where the valuation cannot be based 
on what the property is producing at the time 
of the notice nor are there any recent sales of 
the land to guide the Court, the market value 
must be determined by sale of similar land in 
the neighbourhood. 

The owner in claiming compensation can seek 
to prove either what the plot would fetch if sold 
in one block or what the present value is if he 
plotted out the property and sold it in lots. 

In arriving at the valuation, the Court can, 
in addition to the evidence of sales, be guided 
by the opinions of surveyors, though it is neces- 
sary to distinguish opinion from argument. 

The practice which has grown up m references 
under the Land Acquisition Act, 1894. of snr* 
yeyors making long reports and furnishing 
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/ . mperlsi A t'ts — ( Con tmued ) . 

Act lof 1094 (Land Acquisition )—( Con /mned). 

copies to opposite side before band is open 
to gfave objection. A surveyor’s opinion by 
itself is good evidence What value the Court 
will put on it diipends entirely on the efiect of 
the cross-examination , but tbeio is no leason 
why the w’ltncss should bimsclf proMdo the 
materinh for^his cross-examination. Tt will 
save th§ time of the Con it if .a survey n pie- 
pnres a concise description of the property to 
. be valued ; l^iit he need not add anything moie 
except his opinion of the value, and it he does 
give his reasons thev mu'-t be based on facts 
and not on hypothesis. 

When detennining the value of frontage land 
the depUiisa question of snpienv* jmjiorlaiue 
What IS .X suitable depth must pnn.aiily de- 
pend on the chaMcter ot the linilduigs in the 
locality. 

The- value' of a building fi outage inusl depend i 
on the higher leiits that can be obtained ioi > 
the shops or rooms facing the sticet and as tin' - 
propoition of these rents to the lower loiits o' 
the back rooms dccieases so doe , the \.xliie of 
the frontage land decrease. 

ft cannot be too cleaily laid down that undci 
ordinary cncumstaiiccs the value of an in(Oiue ; 
producing propcitv dt'peuds on its income 
irrespective of its costs , and that capital when | 
once invested in Lind and buildings cannot be j 
apportioned between them so as t(» give the j 
market value of each | 

It cannot be, taken as a \\anV and last inle 
that back laud must be worth half the fioutagc 
land. I 

Evidence of liy pothclical building schemes, ' 
IK irrelevant to the question of finding the | 
market value of land. It is diflicult to suppress i 
the belief that seem b to oyistalmo&t univer- ' 
sally amongst surveyors in J3omba\ that 

• market value can be asccriaiued in this way 
The behef that an hypothetical schcino can 
be a guide to market values ascertained b\ 
other means is equally fallacious. 

^ In valuing the land as a whole it would not 
be correct to add up the letail values of the 
parts as derived from the instances of sales of 
small plots without making some deduction 
both oil general principles and because the 
wastage must be greater than in those instances 
from which the retail values have been deduced. 

4 


I t. —Imperial Acts—(Contmmd). 

Act I of 1884 (Land Acquisition)— (Conttnned), 

The Court would be slow to differ from the 
I Collectoi’s offer on a matter of a few rupees 
I except for vcr\ strong reasons such as an error 
I or a question of priiicipic. Government of 
I Bombay v. Karin Tar Mahomed, 10 Bom, 

1 L K. GGO. 

I 

j Maci.eoo, j. 

; (-l-rt) Compensation fui land acijiiucd-Princi- 

I 2)les joi jLLunj the compensation- Potential 

j lalue. hou'. jai a delennininq factor in fix- 

I ing valuation. * 

Land iii the neighboiuhood of a town always 
; has a poUuLial value. It will not comliare 

: with Lind within the limits of the town but if 
^ • 
plactd 111 tbo iiiiiikcL purchaseis will aLvays be 

loLind at a highei lato than one based on its 
existing use. 

J'’utuic utility ib,a thing that people have an 
eye to in buving land, and the ni.ukct jince of 
the Lind is ailei Led In it. Such future utility 
must bo estimated by puidcnt business celcu- 
Jations and not h> mcic speculation and im. 
piactical iinagiiiatiou (a) 

, Tbo method of fix'ng if pi icc for the improv- 
id value of the land according to the expected 
user and malving deductions to asccitaiu the 
picsent value, should only bo adopted when 
tho expected usei is uiuucdiately avaiLiblc 
and is so obviou^ that its pici imt value can bo 
a.sccrtaincd, as for instance, m the case of a 
ncce of vacant laud ni the midst of a building 
irc i. 

The otVici method is Vo as-iCK to the best ol 
on^’s ability the value it the xiotontialities at- 
taching to the Lind in quostiou in the liglft of 
tho cv’dcnce adduced regarding .‘.ales in tho 
neighbouihood and expert opinion as to tho 
value of the land a^ it stands. * 

When considiMing tho potentialities it must 
be remombered that that involves an en- 
tirely difforoiit lucr to the present. No doubt 
different kinds of land must be differently 
valued, and the valuation must also vary accord- 
ing to advantage or disadi/antage as regards 
communications, but aucb questions must be 
dealt with m iclation tif future utility. The 
whole area possesses tbo same potentialities, 
only m a vaty ingdcgico, and tbo claimant is 
entitled to have included in the market price 
of his land such speculative advance tberei^ as 
has already taken place m consoqueneA'^ oi£ 
the improved prospects of the locality (&}. 
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Imperial Acts —{Couthitml). 

&ct 1 of 1894 (Land Acquhitlon)^[Con{iiweiI). 

If it IS shown thatn person has paidacertiun 
price foi’ a block of neighbouring land simiUr- 
ly situated and jiosscssing similar advantages, 
with a view to Sf3mepro/itablc disposition theie- 
of, there IK no reason vshy another block of 
land the subject of acquisition should not be 
similarly valued. The probabilitv ot a person 
purchasing the land for .i similar puiposp is 
an clement tor consideration, if the pdobibihtv 
is not so loniote that it ouglii lo be hold to be 
purely"* speculative, so that otbe/ things being 
equal, of two blocks ol land, the block under 
acquisition should bo taken to be of ef|nal 
market value with the ollici bleak (t) 

^Yhe^e there are seveial , id joining blocks of 
land with a potential value is>r a eeiLani ])ui- 
pose, each block should be valued as having 
such a potential value, though the enhanee 
ment may not be the same in cacli case. The 
principle ts the same vvlietUci the blocks aio 
many or few. 

There aie two guides to assessing the value 
of potentialities —(1) the opinion otcxpeils, 
(2) evidence of the valCo the pui chasing public 
has put upon them within a rcasonaide peno^* 
prior to the date of acquisition. 

Incases undei the Land Acquisition Act the 
tendency is for the Com Is to rely far more on 
evidence of sales than on expert opinion, 

A claimant is entitled to the benefit of a 
good baigaiu he has bton able to make betoio 
the land was iioLifiedinovided he canpiove Us 
pieaciiL value with a loasonablc degree ol 
accuracy, but this caiinoL be done by meiely 
su^esting that within ten or twenty years the 
land will increase m value. That Ji»a question 
of chance. Dorabji Cursetji Shroff, In ie, iO 
Loin. L U (175. 

Maclkoi), .1 

nefc. cnees - (a) ;U C. ".18, F (h) 28 I. A. 
121,/'. (c) ‘3-1 C. 70+ /' 

(+) AcQuisttioii of land Co7)ipeu*>aiion~~ 

Pi iiJciplcs qoiieintui) ascei tainment — 
Ihipotfuctical nicihod of development — Me- 
thod of ascotoAnnq the puce hy values 
fealizeH by sales of neiqhhovnnn lands - 
nt on the pi incipJr of small binhi- 
'imj puds--- Allor mice for load way. 

The Conit, bef^Tc iiiLc.feimg wtth the avvaid 
by tiie Tnbmial of appeal, mu ,t be clearly 
FatiRficd that it is M ^tantiallv eiioucou,-. 


l.‘-~lmperial Acts— (Continued). 

Act I of 1894 (Land Acquisition)— (6'o7fUn?u>d). 

The method of hypothetical deVolopmcii 
I cannot be objected to on the ground that ibin- 
I volves or pic-suppose.s the intermediation of a 
I third person — a speculator or e.vploiter, that is 

to say, a person who purchases the land whole- 
; cale from the claimant in order afterwards lo 
[ M‘ll it lot.ul for building purpose'-' The value of 
I the land to the owner is vvbafc must be icgarded, 
j and that is the prire which it will fetch if dis- 
I po-sed 1)1 on the nmst piotitable -.erms. The 
j owner IS not lo he deprived of the most advan- 
I tageoii. way of M*lliiig Ins land by reason of 
I the fact that iL is subject to immediate acquisi- 
tion 

. li the sale of the land in building oites is 
' impossible except tlnough the speculator, then 
no doubt allowance will have to be made foi 
. the piofits costs and othcM chaiges of the specu- 
laio). Hut the claimant is not to be debited 
, with these expenses unless tlic intiodnotion ol 
the bpocnlatoi is a commercial ncecssi tv . And 
theie IS no nece-^sary loison why the claimants 
sliould be diivcn to have lecoiuse to the .specn- 
laloi fc) a business w Inch ho can do for himself. 

Wheic the eorapeusatioii .issosscd on the 
gencial pjinciplo of a sale ot the land split np 
j into panels suitable for building, it appears 
; not oiilv iinnece.ssar\ but inappiopriate. to 
' make a ..pecial deduction on account ol the 
small alt a luaiked of! foi the load-wav 

I Wheie the method of by potheUcal develcp- 
I iiient IS cniploved m conjunction with the me- 
! liiol of ascertainirg the present value of the 
Unci by leference lo the puces realized by the 
I sale of iicighbouiing lands, and the eonse- 
<|ncnce IS that these two methods lead to verv 
iiinch the same result, it fcdlovvs not oijly that 
that lesult is entitled to so much the greater 
degree of confidence, hut also that the method 
of hvpotheneal development itself is coriobo- 
ratod. 

m 

111 the method of ascci taming the present 
value of land hy lofeicuce to the jjrices rea- 
lized by the sale of neiohhourmg lands, H is 
plain that no evidence cd foinicr sales can be 
oiitaincd which shall be precisely^ parallel in all 
its circumstances tc^ tiic sale of the particular 
land in question. Ddlcronces small or great 
exist in various conditioiiB, and what precise 
allowance shall Lo made for these differences 
jsnotamattci which can lie reduced to any 
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1 . — / mpetiai Acts — (<7o lUm ued ) . 

Actlof%lS9l (Land Acquisition) ~ {Continued), 

hard aiit fast. law. Trustees for the improve* 
ment of the City of Bombay v. Karsondas 
Nathu, 10 Bom. L. U. OSH 

JiATCHLxen and CirAUiiAL, jj. 

( 5 ) Acquisition of land-^alnation—roten- 

tialiiies, i alue of ^Allowance jot meant^ of 

access^ mi valuation, 

• 

Although laud may possess ceitain putciiti«ili- 
tiL'tj, it do^3 not follow that those potentialities 
ba\o any present v.ilue. 

When valuing land jji . tJio lOugh ii is not 
right to lay too groat a stress on iis existing 
position jnid means of access a:i iIkw m.iy be 
cntirgl> altered when the oppoii, uni i<> tome-, to 
bring the land into um' Sorabji Jamsetji 
Tata, In rc, 10 Boiii L K. (/Jb. 

M VULCOl), J. 

Valualion ot land- -Hypothetical method 

--Method of fumy valuation 

Ihe liypolhetieal method oi valuation win n 
eaielulh analysed shows that it is a inoie de- 
lusion to eonsidei that one arrnes at the mar- 
ket value of a laige aioa of land 1)\ means ot 
an hypothclical building scdienu* The pun-*, 
cipal mgreilicnt in siu'b iibehemo is the gloss 
lent expected to be obtainable fiom the build- 
ings it is imagined will ))o elected on tlicJ.iud, 
and it is imagined that the y.iliicot the laud 
can be armed at h} iiiaKiiig certain deduel ions 
tiom thcgLoss-reMit. 

The main (iucstiun in dealing will) thc\alua- 
uon of l.ind ib whoLhei it can iii gciieial he juii 
to bomopiolitahlc use, such as is adapted to the 
locality m which the land is situated. It is 
wrong to attempt to go fin tlicr into the lutuie i 
aii^i estimate the exact use to wliiedi the land i 
ma.\ be put and the profit to bi deiived iheio- j 
fiom. Such caleulations must be puich h^- { 
pothetical and cannot possibly lie based on as- j 
ccctaiiied facts. 


aica of land under acijuisiiion can ho \alued 
(1) By dotermiuiDg its value a-, a whole a^ it 
existed at the dale of the noliiiealion . (2) 1)} 
a. certaining its then \aluc on thr ha r, of it, 
being laid out for sale in building plot,^ The 
latte'*, hov/e\er, is open to the objection that it 
may be too artificial, but theie is no doubt 
that it is a well established method of valua- 
tion. 


j Imperial Acts --(Continued), 

I Act 1 of 1894 (Lanri Acquisition) *~-(Cnnf in uec/). 

I The owner is entitled to rely on the most 
I advantageous way of realizing the \alue of his 
I lauds, but (l)his calculations must bo based 
I on the market value and conditions existing at 
j the date of the notificatipn , (2) the scheme 
inu^-fc be cajiable of being earned out im- 
mediately , (d) it must he adapted to the lo- 
cality. 

The nal nation must proceed as follows. 
The amount of building land available for sale 
att,*r hiving out tlu' land must first be ascer- 
tained, and then the amount it should rcali/o . 

1 from that should he deducted the costs of la> - 
I ing out the grounds and the balance should be 
I wiitte'ii back lor half the pciiod ^llowod foi dc- 
I V doping and disposing of the propertv This 
w'lll give the iJieoietical piesciit value of the 
propent} to the ownci 

The piJiu iple «f valuation which re(|UJies the 
fewest ingiedionts is likcU in causf* the lea.st 
dilToicnco of opinion and to piodiuui the best 
results There' arc six questions to he deter- 
mined 

(а) the hiiilduig a^iM , 

(б) the cost of development , 

(c) the value of the building aie* when laid 
out for sale, 

(//) the time lequircvl loi development and 
dis]) >,^a! , 

(a) the present v.iluc of the siic proceeds. 

( 1 ) the deductiOii to he made foi the advant- 
' agf to the owner of g''lting cash payment and 
h) being saved ilic tioaiile and risk of dovclop- 
mont. ^ 

Anv attempt to value land by fixing the 
pioportiori the general rent should bear to the 
lack rent mast necessarily fail in Bombay. 
The use of capital in huilciing and the results 
lo be obtained therefiom vary so enormously 
aecoiding to tlie land built upon and the capa- 
and oppoi Luuitics of individuals, that 
cannot be standardized. Dhanjibhoy 
• Boinanji, In 10 Bom. L. R. 701. 

]\Uuni;op, J. 

( 7 ) Ohjet tion— liefer ence — Vai iy—Jm ii>dic- 
iiOti of Com t 

: A Court has no jurisdiction to deal with 

I objections, e's^cept tho&e which wer^^ made by 
persons who w'ore parties to the proceedings 
! bsloro the Collector and wliich brou|ht abou^ 


cities 

There are onlv two ways ui which a huge i 
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. Act8-‘[0onimmd). 

jUt I of 1891 (Laud Aoquiftition)— (CotUinii£(Z). 

the reforeuce. Muhammad Safi v. Haran 
Chandra Mukerjee, 12 C. W. N. 985. 

Maclkan, c. j., and Coxe, j. 

(8) Objection— lle^eirmce—Vai ly—J urisdic- 
tion of Court, 

A Court has no jurisdiction to deal with ob- 
jections, except those which were nuide by 
jicrsous who were parties to the proceeding', 
before the Collector and whiuh brought about 
the reference. Prabal Chandra Mukherjee 
¥• Raja" Peary Mohun Mukherjee, 12 C. W. 
N. 987. 

Maclua.n, c. j., and Doss, j. 

, ! 

(9) Hs, 6*, 7\ Jl, r2 and JS -Ucclaratioii oj 

tnientioa to aclinic notipcd — Officer ap- 
jjointed to taheordcr Joi acqiitsition can eu- 
quue thiougli snboid mates but uiust signify | 
accepianco of their lejiort as his airaid I 
and jully sign U— Valid award must he , 
apinoveci and signed by officer appointed ; 
with full oficinl dcsigvatwii — Wnen an aid i 
deemed to be ‘ * made ’ I 

^Vhcro a duclaiation i& niado, iiuder the pio- ; 
visions of Ss. G and 7 of tlic Latid Acquisition i 
A<?t, J894, and ail ofhcci, loi insi.uice, the 
Deputy ComniJ-^sioner, is dncctcd to take oidoi 
for the acquisition ol ilio said land, it is oom- 
petont to tbcoliicoi, appomtecl in the Govetii- 
niout notification to take older iur the acquisi- 
tion of the propci L \ , lo diiect one ol bis ‘,ub- ' 
ordiu.itc ollicors to inal^e ciiqaiiy and to icpoit 
to him, as this is not a judicial piococding, and 
such &. procedure would not be illegal. It is 
possible that tbc dal\ aLUliori/od olticcr mav, i 
in such*cascs, adept his subouhnale’s loport 
as the lUNaid lo beinade iindd S. 11 Ihit, in 
cvci> such ca^e, i^ j', essoiiiial thac tiie oflicci, 
who has to iii.iKe ifn. ^-aid nndoj liK hand, 
should, by uneqni\oeil woiti^ signity that th^s 
lepoit wav. HceojJied hybini .is Jus award, ana 
that his fuU signal! le phonM bo appended to 
till'. d('c l..ratic>n , it is not encir;h for hnn to 
append mofdy his nniial, lo lus endorsement 
of appioval , an awaid, uLaiing oi'In his nu- 
tialb, doet. nol conlorml'n Uk pif.\jsiuii, of S. 

H and ih, ihciefnie, no aw^.ud at all. 

Where a not ilK alien, 1 mubr (> airl 
7 of the Act, authcriised ibr Dtiat. ComuiiS- 
biouer of Lahoie to t iKeenlcr l^,i tlic 
of Uic l>ropcrt\ ihe pei on amh^Fj/cd ir, aci du 
the f'clleOtoi ioi i b, piupe ' l.. <-i hi. 7 * <i the* Actu, 
the De|Wty Cojiiiiii-. aonor oM aiLoi e 1. r tiic time 


1.— Imperial Acts.- [Continued). 

Act lof 1891 (Land AoquUiUon).-((7oH<(nu«d). 

being, and that officer, a'ld that officer 4lono, iti 
I competent to make an award under his baud 
I for the purposes of S. 11 of the Act. The 
I provisions of this section require that ■». oertaja 
j degree of formality shall attend the making 
of an award, and an award, which is under the 
hand of a person othei than the person o-: ofli- 
eiiiJ authorized to take action under S. 7^ can- 
not be said to be imder the baud of the Collec- 
toi, and this too though the iicrson purporting 
to iiiako the awaid states that he is acting for, 

01 on behalf of, the Deputy Commissioner. 

Held, aLso, that an aviard under the Aci is not 
“made ” until it is announced or communicat- 
ed to the pel sons interested, ao to hold tha^t it is 
“made,” as soon as it is signed bv the Collec- 
tor would, 111 maii}^ cases, iwsult iii grave hard- 
ship. Macdonad y The Secretary of State 
for India, 12J l\H. 1908. 

lUuTK.AN and Shah Di^, jj. 

(9-0) S 7 —See No. 9, siqiia, 

(10) 6's ,V and iij (») — d lu lodiLtion— Cuinpen- 
saaon - An aui—roiiei s oj land acguisilivn 
Judge, 

Whole no claim puirtUaut to a notice undoi 
S. y ol the Act was inaai by a iMitv interooiod 
lo mak(‘ a clann, 

/it/(D“Lh.iL ilic* land VcquisiLion Judge, under 
b. 25, suIj-"s(c (2), bad no powei to make an 
awaid loi an amount cvceeaing that awauled 
b) the Coilcutui, unless ibe claimaut saLislied 
him tb.r he had sidtineiit ic.ioon for leiraming , 
liom making his vi.uni in due lime 

The Judge hould slate Ins icasoiis loi allow- 
ing such a j)er&()ii to piefei his chum. The 

Secretary of State for India in Council y. 
Gobind LalBysak, ]'2 C.W'.N. ‘20J. 

K .Mi'iM c J and SiiAjn i uiikn, j. 

(10 a) b 11— bec No. 12, sap, a and No. Ij, 

hlftO, 

(10-6) S. 12 Sec No. 9, siipia, 

(10-'*) S. IS bee No 9 sttpia, 

'Jl) h. IS {))—Ja an! - Jfgiiication for ie» 
jeicmc io the On il Com t- -Collet tor's aider 
ivjnsintf- Judicial oiilei—lhgh Court's 
powt r to , Cl ise. 

Jii rejecting an apphca'lion maac untlerS. 18 
, il. ( 1 ) of the Jaind Acquisition Act, asking for 

. a reforeiioc to the Civil Coin I, the Collector 
ads judicially, and his order is subject, to re- 
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1,-^impetiMi Act8-“(Co}iUnued). 

Act I of 1894 (Land Acquisition)— (Con/iHuecI). . 
vision by the High Court. The Administrator • 
Oenorai of Bengal v. The Land Acquisition * 
CoJieotor, 12C. W. N. 2II. , 

HBNDKiiSOioand Mitba, jj. I 

Reference .—9 C. W. N. 451 = 02 C. G05, R, 

(1-2) Ss, i6’ anddO—JieJeicnce befoie Judge — ' 
RartwSf idhen acgiusition is foi corpoiaiion 
— Appeal by corpoi ation^ if lies ^iyeci eta n/ [ 
of State for India in Council t if necessai y \ 
party * ! 

A company or corporation lor whose beneiit I 

any land may bo acquired't)y tho Collcctoi is 
not a necessary party in a liiid acquisition pro- | 
cceding. S. 50 of the* Act allow*, such company i 
or corponation to appear simply for the pin pose 
of watching the piocecdnigs or assisting the 
Secretary of State. 

Such a compxny oi coipoialion has no x>ower 
to ask for a reference under S. 18 ot the Act, 
nor has it the right to appeal ag<unsttlic decice 
made upon a referenee. I 

The Sccretiiry of State for India in C<»uneil i^ j 
directly mteiestcd in the .iscoibciinnicut of the I 
amount of coinpeiisation, and no ]>roe(’,cding | , 
upon a refeience can Ijc valid in liis absence* j 
The Municipal Corporation of Pabna v* 
Jogendra Narain Raikut, IS C W >5. 110. j 
and C\sm Jisz, ,ij ' 

S. 23 —Compuhory acgm&ilion -Conipcn- , 

satw)L — Ma)Ket value oj land— Passage on | 

the land — fJcdicaiwn lo the piiOlu. I 

• * 

\Tridcr S. 23 of the 1 .nid ^equisiliou Acl, j 

1824 the Court lla^ to aseoitain tlio maikot I 
\aluo ot the land, all sepaiale intciest being ! 
taken to have eonibuied to lendei tlic land ' 
available for sale in ihe inaiket. i 

If th^ owner ol the s jil throws open a pass ige, | 
and neither marks liy an\ \isible distincLiun, i 
that he means to pre>«r\e all Ins rights ovei jl^ | 
nor excludes persons from p.i^sing through ii bs | 
positive prohibition, he sh.i’l be pn sunnd lo I 
have dedicated it to the public Although the ; 
passage is originally intended only for piivatc 
convenience, the publu. ciiinot be excluded 
from it after being allowed lo use it \8r\ lt»ng i 
without interruption. The fact that the mad i*> ' 

IS not lighted by any public authont;;, makes no | 
difference (a). Jalbhoy AVdesir Sett v. Seer e- | 
tary of State for India, 10 Bom. L. E. U31. | 

Batchelor and Chkueal, sj , j 

Reference (u 1 Camp. 260, F. 1 


i.— Imperial A cts--(Coniinmd ) . 

Act I of 1894 (Land Acquisition)— 

{II) S. 2 J— Acquisition of land --Compensa- 
tion— Market value of land— Methods fof 
ascertaining the value— Hypothetical build- 
ing scheme, how fai a guide in fixing the 
laine of land to be acquired — the scheme 
i ejected as remote and speculative Mar- 
ket value'' meaning of —Opinion of expert 
iviineiys as to value— Evidence Act (I of 
1S72), A'. 61 —how fai expert evidence to be 
guide— Method oj aniving at the value by a 
specnlatiwe purchase— The method vot re- 
liable infixing value of land— Evidence oj 
ojleis, how fai tan be helpful in making 
out the value— Capitalizatioi\ of ground 
lent — The hunt of yeai s’ pui chase. 

The 11 vpotln'tical building scheme consists 
in au .'ittcmpt to \aluc a paicel of land by 
means of tigiues r)aica upon the oilciilalcl 
iniancial result of a notion il erection of build- 
ings on the land, '».nd its notional develop- 
ment in the most pioti table nifinner The land 
to be assessed is imagined as covered with as 
manj houses or shops o^as profitable a charac- 
ter as can be reconciled with I'xisbing and pre- 
sumed future circumstances of demand; then 
the n(‘tt annual rctuinsfroin these biiildiugs 
arc capitalized and from this figure the calcu- 
1 ited cost of construction is c]cducted ; the bal- 
ance In said to bo the piospectne value ot the 
land, and from tins tiguic the pre&ant value is 
intoned bv dediuting ^arious sums on account 
of loss of iDteiest on capital and so foith. 

TJic scheme depend- entirely on the validitjr 
of tluco piupositioijs (c/) that the pic^cut 
niaikel value of land can be ascertained by 
dcJuotiug tlu cost (if corii-truction fioin tlic 
cipitalizcd nett annual letital, (6) that the 
prosjiectivc maiket value of land which is now 
vacant can bo ascci tamed bj deducting the 
estimated costs of the build lugs which, it is 
‘aipposecl, (an be elected on the land fioiu the 
capitalized nett annual n-nt, which it is esti- 
mated such buildings will pioduce.and (3) 
that the picscuL market value of the land ( an 
be ascci tamed by making certain deductions 
from th( pio,,pcc live imAket value. Thefiist 
proposition lb not true and the icmaimilg tvvj 
nccc-^aril/ share the same character. For, 
the baUno(3 loinaining after deducting cost of 
(yms'iivchon of buildings in esse from the ( a|»i- 
lalizcd value of actual rents icceived 4 nUbt 
be legarded as including buildci’spi ofits, which 
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1, --Imperial Acts—(Continvsd). 
llotlof 1894 (liand Acqui8ltion)-<(CoH^inu£d). 

’ will clopeml on the capital ; it is thcicfore an 
unknown quantity and has no necessary con- 
necciou with the ••inaiket .value of the land” 
which IS the %u/c to be ascertained under j 
S. 93 of the Ltnd Acquisition Act, 1394. I 

The hypothetical building scheme, considered j 
as o^ idence, is bad as being loo reniob*, | 

tivc and conjcctuial. , 

The “market \,ilne of the land” in S ‘it of 
the Ly-nd Acquisition Act, 1891, means -^inqilx 
the price which, at the given tone and place, . 
land would fetch on silo<i-^cocdiij‘» to the then * 
icitcs of the mirket, .ind tins value depends on 
general pre-i\i, sting eonsidi'ratious apaitlrom 
th(’ individual pi ojc'cts ot a particular pni idiasei 
The opinion of an evpci I witness is admissible 
in evidence not onl> wlicn it tests on tlic 
peisonal obsci \ation and inqiiii'' of the witness, 
himself 01 on facts within liis knowledge, but 
also when il is founded on the case a^ pio\od 
by other witnesses at the trial , .lud nuclei 
8. 51 of tlie Evidence Act, when tlic opinion is 
admissible the gicm lids upon which It is ba‘>ed , 
aic also admissible. i4iit it is settled law that 
an expeit may not be asked puiely spcculatn^ 
hypothetical questions having no foundation m 
the evidence , in other woids, before the expert 
witness IS entitled to gne evidence on the 
hypothesis, a snftii lent foniid.itioii foi it must 
be laid b> due evidence aliunde ol the facts 
assumed. 

The other method .idopted m estimating the 
value of land to beacquin-d mtioiluiesa spccii 
lativc purchaser who m supposed to base liis 
offea foi ilio land as a whole on .i ‘.cues of 
intiicat*' calcnlalioMs. The land is jilotled out 
into building si* es ; the amounts these wil^ 
real]/i arc placcfl bo ..icdil , deductions of overv ' 
conceivable charactei an jilaced to debit and | 
the attenuated balance is considered as the j 
market value ol the land This method also is ; 
f.illeaious. It lests on the assumption tha^ the ! 
laud to be valued mnsi ho Milucd as .i. v\hoIc ' 
and sold as a whole to a smglr s])eciijati\c ' 
purchaser who, as .i^.iin^t the i l.iimant vendoi , i 
ifi> entitled to deduct^ all u-.^t, chaiges and ■ 
cxpcnE)6s to which ho i, p' 4 t m developing 
the land But theic i no net-C.sily foi | 
a;^£5umuig the inteiveiiLic-n ot thi, cobth, spe- I 
culator and no v irrant for thi. . onsequent ) 
serious redu cl lonb in the value of the ownei | 
ship** It IS clear tbj* tliis method, while I 
appearing to coticeae to the owner the doctrine ' 


/' f 

1 -In:p€riel Acii—\fluMnucd)^ 

Act 1 of 1894 (Land Acquifiltion)— (Coudiitur;<i). 

of the most profit able user, in faotf depnvcb 
I him of every advantage which ho may claim 
I under that doctrine. K.s mam object appears 
to be to depreciate the land uq^or acqui.sitioii, 
and for this reason alone it would be opposed 
to the general principles b\ wbich the Court is 
govcnioa 111 these cases. ^ 

I’horc IS no difference between “ tlic Value to 
the ownci” which forms the basis of compensa- 
tion p.ivable iindei the Lund CI^XibOs Act in 
Etigl.iiid and the “ iiiaikct value ’ of the land 
niidei S. of the Laud Acquisition Act m 
India. 

To show lb(‘ inaikeL valr.i' of the bind th‘c 
(hnmanb (.in ul\ on the mo»t advantageous 
w.o he can dispose oT the land iindei acquisi- 
tion and show if he so chose vvliat he eOuJd 
real I /.c In lebail ‘-.ihs after making tlie iieecs- 
s.ir> dednetjons as .ippcaiing from the evideneo 
in the case. 

In asccilaining the “ maikct v.iUie ” ol land 
undci Ihi' Land \if|iiKition \vt, 1891, too 
much importance must not be attached to 
(widcucc ot oflcis An offci does not conic 
w ithin the (ategorv of sales and pui chases* If 
an ollci to] Uie whole ora poition of the land 
under acquisition is piovcd, it amounts merely 
to an cxpiesbion ot opinion on the part of the 
otfcroi Bub this c.iii only be proved by the 
evidence of tlie olferor himself and is then 
nhwaiit The evidence of oflers made bv 
iripsjxinsibb' Lj<»Kerson behalf of undi.scloscd 
])uiicipals, Ol pcih.ips for tbeir own puiposcs 
without .inv pniu ipal behind tlieiii, is useless, 
even sU]>posing it is ndevaiit, which la doubt- 
ful Tlic evideiKc that the owner refused an 
otter .‘•o made thrc'iigh a broker is onlv evidooeo 
that Ml hi- opinion his land was wurt4i more 
than the figuie of value nained or that the 
offei wa.s foi some other reason of a, nature 
which be was Ujiwilliug to accept. Kvidcnoc of 
such ofins b\ brok(*r-. for neigh bom mg land is • 
still ]('ss effective. If the offeror himself gives 
evidence, ills cMdenie That in his opinion such 
neiglihoiiiing kind was of a eertam value and 
suvh evideme would oul\ be iclcvaiit if he had 
f(*imed an opinion b) coniparn>on of the land 
under acqnibiticn 

In valuing ground by the capitalization of a 
gic-und vent, in no case should more than 
tv'cnty yeai'p' purchase be allow'ed ; andinth§ 
case of an unsecured ground rent more than 16 } 
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/ . — Imperial Aets--{pmii mned ) . 

Act 1 of 1894 (Land keqvL\fi\iAon)--{Conimiied), 

}c;irb’ purchase should not be <illo^^cd. Govern 
meat of Bombay v. Ifierwanji Muncherji 
Cama, 10 Bom. L K. 007. 

BATCHKLdlt, I^J1.A'10^ .llld M/ACai^OO, JJ. 

fi3,lland 30—Coviiiitlsoiyacmnsition 
— Land— Mai 1iet-vahte--Addmonal pet ceni- 
nge fut coVtpuhot y acgiii^ition — LuJtd to be 
ac/jimed viuU tncUtde all inteiests tn the 
land — Value of ienanVs intciei>t has no beat - 
— A^louance for (loic) nnunt ta^es -Ap- 
2>o/ lionment of the lompensation money — ^ 
(iper to be made to thf claunant** as a body 
^Questions of title beiueeu Uoiemment ^ 
and claimant cannot be It led by CoUectoi 

VncIA the J^and Ac(iuibitioii Act (I of 1S1)4), 
S. 23, Sub-S 1, lu detuimi’iiny the amount ot 
comperi.sation to l)caw.iidcd fur the land, the 
Court shall take into i.oii.sideriilioij lirsl, the 
maiJiOt Milufj ot the land, to which may be 
added \arious othei sums loi damage and ev- 
penses under hcadingr, sceondls to sixthly in 
that sub-scotion. l iidci Sub-S 2, hftceu 
centum for compulsory acquisition are to be , 
added only to the market \aluco£thc land, > 
and not to that pait of the compensation which 
may bo psi 3 able uudei the othei heads AYhen 
theie arc no claims for compensation under ‘ 
these heads, the compensation payable is the ■ 
market \alue of the laud 

Theic is no piOMsioii in the Eaiid AequiM* 
tioii Act for the actiuisitiou of anything le^& 
than the permanent lutciest lu the laud, and 
‘laud’ 111 the Act must nie.ui land iri*especti\e 
ol ail} interests which have been cieatcd in it. 

The words “ the ccmpemation winch should . 
be allowed for the land ’ iii S 1 1 of the Act can- ■ 
not be paraphrased into eumpensalion for tho-ie ' 
interei^s in the land winch me not \estea in 
Go\ornmcnt. 

The market-value of land, In winch under 
S. 23 (1) of the land Acqmsitroii Act the Court 
is to be guided in fixing the comporisation, has 
notliing to do with the \aluc of the tenants’ 
interest. 

Laud in Bombay held in pcipctuit\ on pay- 
ment of a fixed rent to Govcinmcnt is propcily 
111 the natiuo of frce-hold, and passes from 
hand to hand without theOovciumeiit demand 
influeiicing the price paid. la such cases the 
market-value of the fiee-hold subject to the 
.Government demand ciin be ascertained from 
the price paid, and that is the amount of com- 


] L— Imperial Acis~-(Conlvwcd), 

Act 1 of 1894 (Land Acquisition)— (Oonfintied). 

I pcnsation to be paid b\ Government. If the 
‘ maikct value has to be ascertained from the 
income of the land, the Government demand, 
whctbci it be called pension tax. quit and 
giouiid rent oi 7o/.a, pro\ided it is permanent, 
must be trcatid as an outgoing before the net 
jiiromt* IS capuali -'.cd. The thnernmont demand 

I'' a lax oil tJie land, and not an interest m the 

* 

When the conipt nsation pa} able foi tli^‘ land 
is fixed, t he Collectoi has to appoi tion it ainoug'^l 
the persons mteiesfccd, and he has to satisty 
himself that tb(‘ cl.iimant oi elaimaiits can 
pradiu*e a pi tma facie lath' to reettve the com- 
pensation ami Ml case of dispnt ebetween claim- 
ants, h(‘ can refei them to the Court under 
S 30 of the r.aml Acquisition Act, 1S04. 

'Phe Collet tor’s jiTiisdn. lion i*, limited tomka- 
ing an ohei of tb(‘ compensation pa} able for 
the laud If tbeie aae scveial elaimanls, he 
( an appoi lion the compensation amongst them^ 
but the ofTei bus *0 be made to the claimants 
as »i body, thcio is not a saparate offer to each 
.claimant of the amouiiJ apportioned to him* 
The term chiiniant includes a body ot claimants 
m whom are vested all the lesser intciosts 
which make up the permanent inleresb m the 
land to be acquired 

The Collector has no juiisdiction to try ques- 
tions ot title bciweeii (Jovermeiit and the elaim- 
< 111 1 (a). 

If the ( oilccloi proceeds with the inquiry he 
isdiro<dc*dto make under the Land Acquisition 
\ct, 1894, that amounts to .1 confession of title 
111 the claimant or claimants, and having airiv- 
ed at The compenbation payable for the land 
undti S. 11 of the Act, he ought, if he makes 
an offer at nil, to offer that to the claimant; 
he li«is no right whatever to retain any of it on 
lielinlf of (lovenimcrit Jn le, Esufali Sale- 
bhai. 10 Jicm. L U. 004 
Macleoi), j. 

lie/eieiice .-{a) 7 A. 87, Jk 

(IG) S.s ^3 tt fJ\* — Acqnisihni oj land — Cont- 
pcnsation—Market~i'aiiu\ ascet iaimtifj of. 

Where the market- value of the land has to 
be ascei tamed for purposes of S. ‘23 of the Laud 
I Acquisition Act, the Court must proceed 

; upon Iho assumption that it is the particular 
j piece of land in question that has to be valued 
I including all interests in ic. 
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i---- Imperial Acis-^iContbiued), 

Act lof 1891 (Land Ae^uisition)- {Continued), 

Whore laud compulsorily acquired is hold on 
tenure, the money ] ii;\ able iiiicspectof 
fcbo Vivtandar's intorests should be deposited in 
Court and invested in ttccordii lice wiih the pro- 
visions of S. of the Act. Collector of Bel* 
gaum Y. Bhimrao Patel, 10 Bom, L. B. G57. 
Jknkiss, c. j. and H\ti in.r.on J 
(ir>-a) S. il5 (2) — Sec No. 10, 

{X7) Ss. )i7 and M—^luaid cj cosl^ — 
Aypeal—Ciiil Ituies ui Practice or Hides . 
applicable to J^iesidehLij Small Cause ( \)w 1 1 
to be applied in calculainnj vaLil'sfec, j 
By S. 25, the awaid is to state the costs m- 
curred, and* by S. 54, an appeal lies against i 
any part of the award. So, it i*- not possible to | 
say that the award ol costs i- not nait of the 
award and it must be held that an appeal lies, i 
The elTect of S. 27 of the #Land Acquisition , 
Act lb not to leave the fixing of the amount for 
the vakil’s fee m the discietion ot the Court. 
Incases in which proper value can bo attached ' 
to the suit, the Civil liules of piactice oi else 
the ru’es applicable to the Prosideucy Small 
Cause Court should b# applied in calculating^' 
the \ akil’s foe. Ekambara Qramany v. Muni-> 
•wamy Gramany, 31 M. 32!;!. 

Milleii, j. 

(17-u) S. 27 — See No. 17, supta, 

(17-6) S. 30— See No. 15, supia I 

(18) S. 31—Poition af Moftgayed piopeitp i 
acquired J or public purposes— Moi tgagee's ' 
right to compensation an aided. 

A mortgagee is entitled to take as much secu ! 
nty^ashe can get for his money, and when 
part of the land mortgaged is taken ftum him, ' 
his security is d'mimshcd piotantor. V^here, ‘ 
therefore, a porffiun of the mortgaged properly ; 
IB acquired under the Act for public purpose 1 
and the compensation awarded is less than the | 
mortgage monc> , the mortgagee is entitled 
to the whole of the compensation in liqiiicla* | 
tion of the mortgage debt, the indivisibility of | 
the mortgage attaching itself to the piocccds 
of salo of the portion moitgaged, and the whole 
and each part of the liyid mortgaged being sccu- ■ 
rity for the whole axnount advanced. Topan 
Oai y. Jeio Ram, 17 P.R. 1907 -G7 P. W. K. 
1907 -2 P.L.R. 1908. 

Rbid, j. , • 

■4: Vf ' j 

iJf/erence.— aa0,,«l, «A 78, 1‘! M. S21, /«. | 
(18ki) 8. 32— Sed N*<. 16, mpra. 


I l.—lmperlal Aet»~{Cont%mied). 

I Act I of 18N (Land Ae4aiiltioit)-(Co»t«H«c(i). 

i (19) Ss.SSandii—Compeiisniumndiuypmd 

I to Hindu u idow—P.ei ermoner’s applieatjfln 
Jo) refeience-^Orde} by Judge on reference 
dij ectniff refund — Apjieal—fieristou — Cir* 
Pjo. Code (Ac/ AVrofiAV^?), S CP'. 

Wheio a riand Acquisition (’ollecfor, having 
awarded .i certain sum as compensation for 
land acquued, paid it to, amongst otheis, a 
Hindu widow, and almost six mouths after the 
award, her daughter asked for a sjferenco to 
the Ci\'l Comt, and a reference having been 
made, the Judge ordered the lady to repay the 
amount \vilhdr.awn by her and the same to be 
dealt with aecoiding to the provisions of S. 32 
of the Land Acquisition Act ; 

« 

Held that, until money wms deposiLod in 
Court by the Collcctoi, the Court could noj 
piocced to deal with it under S 32 , 

that the Judge has no powci to direct a i efund 
of money alread} paid b,> the Collector ; 

that the Older was not one under S. 32, 
Tiand Acquisition Act, as the Judge was not in 
a position to make such an older and so no 
appeal lay from it and the High Couit could 
! propeih interfere, undci S (>22, Civ. Iho. Code. 

' Gobindo Rani Dassi y. Brinda Rani Dassi* 

' 12C.\Y,N. J039. 

CoxE and BiiLii jj. 

(20) S /f/— “ lJou.se f manufactoi n o? build- 
ing *- -AcguisUion of pait only leqniied — 
Whcihci whole must be pui chased. 

La td whuh is not a house, manufactory ©r 
building 111 the literal sense and which is not 
icasonably lequired for the full and unimpaired 
use of a house, manufactory or building cannot 
be considered as pait ot the “ house, manufac' 
tory Ol building" within the meaning of Section 
49 of Act No r of 1894 Whether or not the 
laud IS so rcasonabl} reqiiued is a question of 
fact depending upon the particulai ciroum- 
stancc.s of each case (a) Nita Ram V. The 
Secretary of State for India in Couneih 
A.W.N. 190H, 03 -5 A.L J. 166-30 A. 176. 
JUneiui and UiciiAJins, jj. 

Hefvicncc —(a) 11 A. 378, D. 

(20-a) S. 50 — Sec No. 12, supra* 

(21) S, bl— Award- Final aioaid-Appealrr- 
High CoiiiU 

All appeal lies to the High Court, under 
S. 54 of the Land Acquisition Act 1894, only 
from the final award of the Court. 
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imperial Acts -‘{Coniimtcd). 

Act I of lft9S (Land Acqu!8ition)'-(CoucZad^f7). 

AccordinT[jly no appeal lies from n,n award 
whiqj) moroly dotcrraiiies the amount of the 
gross ,sum pa\.iblc as compcngation, as 
IfmIJlar^ to the further question, to whom the 
amount so determined should be paid. 
Ardeshfr Mancherji Kharadi v. Assistant 
Collector, Poona, 10 Bom. L. \l. ol7. 

CSTAXDAVARKAR Jllld UkATON, JJ. 

(21-rt) S. 54 — Soe^os 17 and 10, sujna 

(2*2) Ijancf Aequisition proceedings — Appor- 
tionmc'iit of eonijicnsation between land- lord 
and tenant— Presumption peimanenes of 
holding from uniform payment ot rent. Sec 
Acr VI II of 188.5 (Tkn\nc\, Bunoal), No. 9, 
1*2 C. W* N 492. 

(*23) Pi iMCiple of apportionment of Loinpen 
sation between land-loid and teiuint. See C’om- 
I'BNsVTioN, No. 1, 7 C. L J ‘284. 

Act IX of 1897 (Provident Funds). 

{I ) Ptovidenl FiDuit altacJiiiicul oj — The 
Calcutta Municipal Act (/7/, />. G. of 189U) 
ti» 7d~~Ti nUecit of the T’und, claim oJ — 
tSuii—Applii atton. 

The PioMdeiit Fund estaldibhed 1)> the Cor- 
poiaiion of (Jakutla to which tlu* pioMsions of 
the i'l jMdent iumds Act LX ol iH'ji (and cou- 
bequeiitly the ameiKliug Act 1 V ot 1909; wctc 
made applicalile l)\ the Local Government 
Notitieation, dated btli 9 iih 190*2, is not liable 
to attachment Sett Munna Lall Farruck v. 
Frederic Gaiiisford, 12 C W. N. G9d = 3o C. 
641. 

llMilUMt'JO^, J. 

Act X of 1897 (General Clauses) 

(1) S. 9, cl. 25 t't S 1. Standing timber i; 
immovable piopeitv under- S. 9, Indian llegis- 
tiation Act— See Act VllI of 1885 (BenctAT/), 
>Jo. 'il,*" C. li. J. 152. 

(2) S. 4 —See No. 1, 

Act Y of 1898. 

See Criviina]. pRucj’.ncKi: Loin.. 

Act 11 of 1899. 

See Stvmj' Act. 

Act lY of 1899 (Merchandise Marks) 

(1) 5s. 4 and 6 — Combinaiton of lettcis^ 

designs and ntimeials (^s formiiuj a *‘ trade 
description' '--Defendant alleged to hate 
infringed it— Exclusive right of plaintiffs 
by use} and i eputation — Imitalimi, whether 
likely to mislead o} dinar y purchase} $, 

6 c 


I I — Imperial A cf s— {Con (in ucd ) . 

I Act lY of 1899 Merchandise Marks— (GonZd). 

' The plaintiffs, who wcie importers and sliip- 
j pers of “Grey' shirfcing.s'’ from Manchester, had 
‘ stamped on these goods a “facing,” which 
consisted of letters, designs and numerals in a 
j particular ordei, and claniiei? the whole of this 
} combination as their “tiade maik” and charg- 
ed the defendant, another importer of similar 
1 goods, with the infringement of it by' stan^ping 
' his merchandise with a facing so closely 
. resembling theirs in the charactuL and order 
^ of his marks as to inislc.id the public into 
I bclievuig that in purchasing his shirtings they 
were purchasing the plamtilTs’. 

I 

, HeU (Benson and Moore, concurring) 

I th.it the defendant had made and used a facing, 

: which wa's, iii many respects, a colourable 
I imitation of the facing ol the plaintiffs, to 
which they had, by user and leputatiou, an ex- 
j elusive right, and that the mutation was hkcly 
tt) mislead ignorant and unv\arv purchasers 
into believing that the defendant ’.s goods 
were those of the plaintiffs. 

Ver Moore, J —The pnncplc is that no man 

■ mav eaiivass for custcm®by f.ilselv holding out 
Jus goods or business, whether bv misleading 
dcbciiptum or by cclomablc imitation of known 

■ maikb, packages, and so forth, as being the 
goods or business of anothei. Us application 
lb not excluded b showing that the ^>lylo nr 
wuid-i appiopnated by the deleiidant are in 
themselves not false as he uses them, or ihyt 
the plaintdl, i£ he succeeds, will have a v irtual 

• moujpoly in an exclusive designation w'hich ]& 
not capable of icgntiatu.n ,!s a tr.ulc ijiaik. 
The question is, whether the defendant’s action 
mituially tends to cause an ordinary dealer or 

■ purchaser iiict necessarily the lust purchaser, 
for the effect on the public at l^rge is to be con- 
sidered) to think he is dealing with the plaintifl 

■ or buying the plain titl’n goods. 

Held per l)avn>, 4 {dissciitiente) that the 
pla I nulls were entitled to an mjuucLioii it Lhev 
oslablidied (J) Ihoir exclusive user of the 
above mentioned marking and (2) that the de- 
fendant has imitated it, so^hat the imitation 
IS, ill the words of S. 4 ci the Meichanaise 
! Marks Act, “reasonably calculated to lead 
persons to believe ” that his goods are their 
goods , that, on the liist point, the plain tiffs' 

. right of exclusive user vva.s limited to the first 
; four items of their marking, that is ro say, to 
the name of their firm, their coat of amis, the 
I fac simile initials and the scimitars ; and that* 
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1,— Imperial Acts ^{Continti^d), 

Act lY of 1899 Merohandise Marks— (Uoiicld). 
on the second point, tho defendant had not 
imitated any of those marks, and further that 
(vhtbt ho hfkd copied bo was at liberty to copy 
tiiid no one was IikeJy to be deceived thereby. 
T. Noopoodeen Sahib v* Charles Bowden, 4 
M. L. T. .%6(F. B.) 

Davies, Benson, and Mooiii:, jj. 

References — L. R. 12 A. C. 453. Leather 
Cloth Co, y. American Leather Cloth Co., 
J<' ) Johnston v. Orr Kwiiuf and 6 "M. 
308, R. 


, 1,— Imperial Acts-^iContinued), 

Act IX Of 1899 Arbitration— (Conrtn&i). 
arbitration, and the evidence recorded by the 
j arbitrators in one of them is by consent to be 
treated as evidence in all the submissions, but 
there is no order consolidating the reference, 

I and thei*e is no consent anywhere, that the 
different references should be treated as one, it 
lb not competent to any party to seek to revoke 
I the submission to arbitration ui all thediHercnt 
cases, b> om‘ application alone. 

In England, the Court can comptsl an arbit- 
idtor to state a case. The Courts in India have 


(2) S. 4— Sec No. 1, no such power. The Indian Arbitration Act 

(3) S. 6—800 No. 1, stipia. (S. lOj leaves it to the discretion of tho aibitia- 


Act IX of 1899 (Arbitration). 

(1) Oral submission to arbitration — Necessity 
for BUbmission in writing- -Award on oral sub- 
mission— Validity — Applicability of the Act — 
See AiiHiTiiATioK, No. 2, IjJ Hom. I. R. 306. 
(1-a), Ss. 'J and lO—Ordot under S 19 not 
a decree tnuier S, 2, C. P C., ItidH -Hen- 
Sion— Pojrcfs of Chief Coiut under S. TO 
(l)ib) Viinjab Couih Act, 1^84-— ** Could 
be instituted m a Piesidcncy Town ” in 
S. iit Aibitiat%oni\.ct, construction of * 

All order passed on an application, undej; * | 
S. 19, Act TX of 189U, for stay of proceedings i 
or lor refusing to stay proceedings, is not a I 
decree within the terimsof S 2, C P 0., 1882. ' 
So the Chief Court has no powei to have the ! 
Older revised, under S. 70 (1) (6), Punjab 
Courts Act, 18H4. (a). , 

Tho words “could be lirought” in S, 2, Act 
IX of 1899 show that the Act is not limited to 
suits which cannot be instituted elsewhere ' 
than 111 a Presidcnc> town, but applies to suits, 
winch can be luBtitulcd at the plaintiff’s | 
option, in ,i i'rrsuloiicy town oi elsewhere. ' 
ClemeatB & Co. v. Kattan Singh, 144 P R. ; 
3905. ' i 

Reidj. j 

Hefei encc!^ —(a) 76 P. K. 190S, 70 P. U. . 
1904, n. ; Irt C. 500, not F. ; 

(2; Ss.oaiidlO—Lcovetoieiole submission 
to arlitiation — Motion to he in Cowt — 
Viactuic—iitat^ng a case by ai biitatofs to j 
Cvuii for opinion — Qucsliors as Lo admis- , 
sibilUij of evuieifai should be decided in | 
their very inception. [ 

Tho proper procedure to bo lol lowed in , 
mining for leave to revoke a submission to ; 
arbitration under S. 5 of th(? Indisn Arbitration | 


tois bo state a special case or not as they choose; 
and the Court has no power to enforce its 
rulings or directions upon the arbitrators if they 
do not choose to follow the rulings or obey tho 
directions 

, When a party to a submi.ssion to arbitration 
fools aggiieved by the arbitiators deciding im- 
j proper!} oi erroneously to admit evidence which 
j they should hHve rejected, his jiroper course is 
I to apply to the Court for leave to revoke the 
I submnsion. On such application the Court 
I will accoid or refuse such leave aceoiding to 
! the cireum stances of each particulai case that 
comes before it. The power of the Comt is 
discretionary and ought to be cautiously and 
sparingl} exercised, but such power should be 
exeidsed by the Court in favour of the 
applicant, if it ajipcais to the Couit that 
the mam object of all submissions to arbit. 
ration which IS to obtain “speedy end of the 
Btijfo” IS not likely to be attained and the 
applicant IS likolv to be subjected to “multi- 
plied expenses” and “interminable delays” 
by the conduct of tho arbiti.iLors Lea\e to 
revoke shouldjbe accorded to the apjdicant in 
all ca.scs wbeic ho “ can establish tba|/ there 
will bo failure of justice if the reference is 
allowed to proceed” («) 

The aibitratois ought to foi in a clear and 
deliniLe opinion a.^ to what questions arc refer- 
red to their arbitrament, and decide what is 
within the scope of the reference and what is 
outside it. If this is once dchnitoly settled 
there would be no difficulty in their deciding 
the question of admissibility of any evidence 
that may be tendered by one or other of the 
parties. In re, Indian Arbitration Act. Re 
Atlas Insurance Co., 10 Bom. L. R. 851. 


Act, IBQO, should be by motion m Court. 


Da VAR, J, 


Whore there are agreements than pne | References'— (a) 2 Q. B. 91b, 28 y. B. D. 12 

between the partie-? to refer their difEoronces to 1 and 1 Q. 33. 102, referred to with approval. 
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i— Imperial Acts- -{Continued), 

Act IX of 1899 (^Arbitration) 

(5i-r/) S. JO— Soo No. 2, supra. 

• 

(3) ^,9. II {‘^) if /'/ Lower Burma Courts 
Act. S. 1^—^iv. Pro Code. S 'i— Award 
“ Whether anoidc) of Court necessmy for 
tiling it— Older d^smisbtng application to 
set aside atcaid — Whetliei decree. 

Under the Aiblfcration Act no ordei of the 
Coui 1. js necessary for the tiling cf an award, 
and an ordet*dismissing an application to set 
aside the award is neither a suit noi .in appeal, 
and there is notliing in theArbitration Act to 
show that it is to be tieated as asint. 

The ordei, tlictefoie, it> not a decree within 
the meaning of tlic Civ. Pro. Code, andaiipeal- 
ablc as such. 

The piovisions of the A/bitration Act clearly 
indicate that an auard, upon a subiuission. 
whicb-contain no proMsion to the contraiy, is 
final, unless the Court in which it has boon 
hied lemiis it or sets ii aside. Khatoun Bee 
V. Abdool Rahman, U Bur. U. H. 129-4 L. 
B. B. 249. 

llWlN OnUlOND, JJ 

Jleference — 3‘JC, 757, 7) 

(4) S. J4— Wliotliar parties can, by consent, 
oust jurisdiction of Court to set aside award in 
cases of misconduct of arbitiators and of nn- 
pro|)er in'ociireniont of aiAuid See Aiibhra- 
TiON, No. 4, 13 C. W. N. G3. 

*(4-a) S. 14— See No. 3, snpia. 

(5) S, 19 — Appheahihty oj the section. 

S. 10 of the Arbitration Act applies only to 
cases where there has been a subiniFsion to 
arbitration 5^/01 <J the commencement of the 
legal pAioeedings ; the section has no applica- 
tion where the parties agreed to the arbi- 
tration a/fer the institution of the suit. Ram~ 
Jidas Poddar y. Howse, 86 C. 199. 

Maclean, c. j., Stephkn and Wooduoffe, 

JJ. 

(G) S. 19 — Beferenceto arbitration— Right to 
have recourse to ordinary tribunals— Pro- 
ceeding with the refeience aftet smt filed— 
Award before disposal of suit— Effect, 

To proceed with a reference, when notice had 
been received that a suit has been filed, is 
Vtu'ptoper . The oi reletcnce to Sith'ttatiou 
does not exclude the right ol recourse to the 
ordinar) tribunals, and if. indeed, subiect to 


I I ‘—Imperial Acts— {Concluded). 

Aot IX of 1899 (Ipbitpation)— 

j it. Where one party has referred any matters 
I in dispute to the decision of a Jaw Court by 
/ hJiDg a suit, tiie other party may apply for a 
stay of proceedings under S. ^9 of the Act, but, 
failing Siich application or in the event of such 
application being made and refused, there i.s no 
alternative but to submit to the jurisdiction 
of the Cou/t. 

Au avvaid obtained bv one of the parties 
during the pendenev of a suit can have no 
opeiation inconsistent with the deciee which 
w'ould follow the judgment. Messrs. Louis 
Dreyfus and Co. v Seth Shiva kram Harka- 
randatf, 1 S.L. B. 265. • 

Chough, a.j.c. 

(7) S. 19— See No. 1-a. svpia. 

Act y of 1902 (A*dmijiiBtratoF General and 
Official Trustees). 

I (1) OfTiciai trustee whether prohibited from 
I being appointed as executoi — Set‘ Act V of 
; 1881 (Probate and ADMiMSTiivnoN), No. .3, 

35 C 16G. » 

• 

Act 55 and 56 Vic. ch. 14 (India Couucirs 
Act). 

I S. 5— Power of local Logislatnie to amend 
an Act passed liy the Supienie Legislative 
Council. See Act NTVof 1HG9, AMT-iNOfn nv 
Act 1 OF 1900 (Civil Coritrw), No.], 10 Bom 
L. R. 924. 

2,— Bengal Acts. 

Aot X of 1859 (Bengal Rent Recovery). 

fl) Bent Recovery Act (A' of 1 S.j 9), ajypeah 
under— Proceduie— Civ* Pro* Code, fs.s , ,%() 
and 5SS — Applicability of Qiv. Pin. Code 
—Act A of 1859. S* 161—Couipleie Code- 
Transfer of brief— Pleader not named in 
V ahalutnavia— Adjournment— Hearing ex- 
parte — Proper discretion. 

S. 560 of the Code of Civil Procedure, and 
by necessary implication, S. 588 also, are 
applicable to appeals undei»Act X of 1860 bv 
the operation of S. IGl of the Act (a). 

.—Whether the proposition that “ Act 
X of 1859 is a complete Code m itself” re- 
quires modiilcatjoR in view of the decision in 
L. B.9 r. A. 174. . 

In an aigpeal hfeiote w a 

Tcspondcnt engaged two pleaders. On the day 
ot hearing, the pleader being ill had transferred 
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Z^Benga! Acts--lConn7itied). 

Aon X of 1859 (Bengal Rent Recovery)— 

(Cofiolttded). 

his brief to another pleader whom the Judge 
decliued to hear as li7.s name did not appear in 
the vakalutnania. The junior not being in- 
structed to aigue, 'applied for a dav 's adjouin- 
ment to get himself ready. This vas refused 
and the appeal was decreed ex-pmte 
Held, the Judge had erroncouhly exercised 
his discretion. He ought either to have allowed 
the pleader, who appeared, to argue the case 
or allowed an adjournment, making if neces- 
sary an order foi costs in favour of the 
appellant Hare Krishna Mahanti v. Bishun 
Chandra MahantI, 7 (’. J. J. 420^12 0. W 
N. 8a8-35’r 709. 

Stt'fuikn and Alooi rjtjM'’, jj 
licfcrences ~~ [a] Marshall, llS, 18 C. .%H, 
21 C. 428 K 21 C. 514, 11 ; 28 C. 532, S. D. V 
Decisions (1881) 144 tk 7 C *295, relied on 

(2) - if sell contairmd. See Civ. l^no Codk 
N o. 233, 12 C. VV. N. 893. 

(b) iS y.5d — Fmal Older of Collectoi — Apjjel- 
late order — Con ft's powei to mleifeie 
in innsicn, c 

S. 153 of the Ac t does not preclude rev i»ioa 
by the High Court of an oider ol a Collector, 
which IS final within the meaning of that 
section. HohantGobind Ramanuja Das v 
Lakhum Pardia, U C W N 112 -8C I.. 1 
43, 

BkivTT and (ii i"r \, jj. 

SeCyiiho / A(t 17// id {IWu'jiilj, 1^0 4 
„ „ ,, Ties j udicata. No W 

Act^XI of 1859 (Revenue Sale law). 

(Ij Sale undei — Settimj aside sale—Appr opi i- 
ation of vamnents by Cotlecto/ '—Cnuiiact 
Act (IXof /), Ss ‘jOanddO, 

A reveiiu** s.ile was ‘-ot asid#^ on the ground 
that there was no an car inasmuch as the 
C'»1 lector ought to have appropriated the 
amount sciiUjy the owner to the payment of 
the Januarv hist for which the sale was held 
andnot-to the following March list 

m 

Whether Ss. 59 and 60 of the Contract Act 
Bpplv to the appropnXtion of land revenue sent 
to the Collector discussed (a). Jodandra Mohan 
Sen V. Uma Nath Guha. 12 C. W. N 
640 8 t^ U J 41-35C 63C 

Maclean, c. j., and Doss, j 
liejerenccs :— («) lO 0. W. N. 948 and 33 C 
1193, Diss, 


2— Bengal Acts— (Continued). 

Act XI of 1859 (Revenue Sale law. -^(Con^d). 

(2) Sale under— Suit by piircliascr for 
lecovcjy of pos.schSion or for a'^'ses&ment of Vent 

; nud ines/ie jjj ofit.s—S. 37 See CIuant, No 1, 
35 C. 931. 

(3) *S's Id, 14, dd and o4—Salc rf a nhaie of 
an estate, effect of — Nncuinbi ance — Mort- 
fjage. pifviom — Pui chaser dt the revenue 
sale, fight of —Difference beta cen language 
and scope of Ss Id and o4 of the sale lair 

-Title of au( tion-pur chasei when accrues. 

! A purchaser under S. 13 of the Revenue Sale 
luiw (4ct XI r'f 1859) docs not aisiiiire mcrch 
the right, litlo and interest of the defaulting 
propiiecor, buv ht‘ takes the share itsqlf which 
is exposed foi sale, subject to the limitations 
prescribed in the section. 

I'he words “ shall not acquiic an\ rights” in 
S 54 of the Act icfcr to the acquisition of 
rights 111 respect ot interest, such ascncum- 
bianccs, or the like, which are referred to in 
the pievious phrase of that section (n). 

If a person acquii*c.s the mteiest of the origi- 
nal owiu'i of the estate before the default is 
made, his iniciesl cannot be said to be an en- 
! cumbra.ice, and passes bv the sale to the pur- 
, chaser, liecause what is sold is in essence his 
sh<ire in the estate. 

The words, “ purchaser shall not acquire anv 
righ»s which were not possessed by tlie previous 
, owner or owners” m S. 54 of the Act, do not 
mean that the chaser at the revenue sale 
shall jnl> acqujie the rights possessed by the 
jipevious ownei Ol owners at tbe date of the 
sale, but that the purcha.'ier shall not acquire 
any rights not possessed by the iircvious owner 
or owuieis at sometime or aiiothei, and shall ac- 
' quire no more th.iu what was the propert) of 
the previous owner oi owners 

The puiohaser at a sale for arrears of tevenne 
of a shaie of an estate uiubn' S. 13 does not take 
the property subject to encumbrances created 
after the date of the default .ind before tin* 
j date of the revenue sale (b) 

A xmrchasei ol the interest of the jiioprietor, 
aftei default and befoic revenue sale, is quite 
as much bound by the revenue sale as the pro- 
jirietor himself, because, in substance, he occu- 
pies the position of the proprieioi. 

Although the purchaser does not take subject 
to any encumbrances created after the default; 
he lakes subject to such imcumbranees onI> a"^ 
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2— Bengal Acts —{Conttnued) j 2— Bengal Acts--{Continued). 

Act XI of 1859 (Revenue Bale law)— J Act XI of 1859 (Revenue Sale Law).— 

{Conttiiued) (Oontxnucd), 


have beon cro*ited before default and are in ac- 
tual ex isteneo because uu discharged, oi though 
cijsohargedon tha date of the reveniic-s.ile, ma\, 
upon equitable principles, he allowed to be set 
up ic) 

The latiguagi! and scope of S 58 aie m ilon- 
all} diflerent from those of S. 54 of the \ct , 
under the one .-.ection, the purchnhei Likes 
hubjeet to aM cneuuib^'inces existing ,it the 
tune of the sale, while under the other, no en- 
cumbrance created after 4e|ault IS binding on 
the puicliaset 

Although an auetioii purehasei docs not 
acquire a full title till the coiiliimation of the 
sale, yet upon general principles, be ina\ have 
equitable rights, arising out of bis purchase 
hefoie the date of confirmation of the sale (d). 
Bhowani Koer v. Mathura Prasad, 7 C.L.J 1. 

Brett and Mookeujei* , jj 

Bc/c»cucci;- (a) ‘2‘2 C C41, 29 C 223,11 B. 

B. H, 170-22 W. U. 449, li, (6) 17 0. 148, 3 

C. L. J. 52, li , (c) 31 1 A. 170 -32 C 27, 1) 
Kxpl , (d) 17 B. 375, 10 A. IBS, 14 A. \V. N 54, 
10 B. 453,2 C. W. M. 689, 11 ( . W.K. 15H, 15 
L a. A. GH, 24 L K. A. 449, 12 L. li 02, Jl 

(3-a) S. 14— See Ko. 8, siqua. 

(4) Ss. and 54 - Title of ptuchasa , luhoi 
vests^TUle,w}ien complete — Sale tei tijicate 
eiidenceof title— Put cJiasei taLea snhjedta 
encumbrance— Pouer of pi opnetor to deal 
aftcj default - Moi tgacjc of non e.i istent 

• piDpeity, 

Under S. ‘27 of thi* llcvenuc Sale Law the 
title automatically vests in the purchasei <it 
the revenue sale b) reason of the sale and pa\- 
inont of the purchase-mone} . It becomes 
complete as soon as the sale becomes final and 
conclusive, even though possession is not 
obtained. The certificate of sale docs not create 
title, it IS merely evidence of title (a). 

The purchasei of a share ol an estate, under 
* S. 54 of the Kevonue Sale Law, takes the 
share subject to encumbrances, which wcie in 
existence on the date to which the title re- I 
lates back, (that is, the day :ift“r that fixed for 

the last day of payment), and were in force on ' 
the date of sale. 

The power of the proprietor to deal with his 
propel ty is not lost by reason of the default in • 
payment of revenue , if no sale was held b\ the 
Collector on the basis of such default, a mort- ' 
•gage created by the owner after default is not . 
nicpenitive (b). 


, A mortgage of non-existent property, though 
^ inoperative as a conveyance, is operative as ai; 
> executory agreement, which attaches to the 
! [iroporty the moment it is *acquired, and, in 
i eqiiitv , tiansfcrs the beneficial interests to the 
mortgagee without uiiy new act done b\ the 
mortgagor to confirm the mortgage. Khobhari 
Singh Y ftam Prasad Roy, 7 C. J., J. 387. 

AIooKiinjKE and Caspekhz, jj. 

Jleferences — (a) 7 C. Tj. J 3S4. applied , (6) 
32 C. 27 (38) lejeired to. 

(5) S r‘ir, exc 4 — Houses and tani built by 
iitcumbiancn —Suif to avoid sncunibraiiat 
- Assignee jiomjiuickasci — Itight of suit — 
Limitation Act [XV of iH77)^ Sch 11^ Ait, 
Pil 

Where a, per>on iflaims exemption from the 
provisions of the ilevenuc Sale Law, which 
entitle a purchasei to annul incumbrauces in 
respect of land in his po&session, the benefit of 
the 4th exception to S. 37 of the Act must be 
! limited only to such portions of laud as are 
1 ^ coveied bv buildings, laftiks, etc , and cannot 
! he extended to cover those land; included in 
1 the Icaac on which buildings and tanks, etc,, 

I have not been const lucted. 

I An asugiieo of a purchaser of an estate sold 
j undei the UevonuG Sale Law i^ entitled to 
bung ti i*iuL to avoid ineniiibianrci, Art. 121 of 
Sell. 11 of the Limitation Act apphiug to such 
a .suit Wahid All, y. Rabat Ali 12 ( W, N. 
1029 

BitiJTT and Coxk, .j 

(r a) S 53 -See No. 3, supin. 

(0) S o I —Pur chaser of shme— Right to 
iccovei from person mho Has acquired title 
by adueisc possession pievious to default 

Whcihci adverse possession is completed’ 
befoic or after the date of default, a purchaser 
at a revenue sale of a share of an estate in re- 
spetk of which a sepaiatc account has been 
opened ill the Collectora to becomes entitled to 
possession of the share. • 

If the adverse poss<issioii was completed 
iiefore default, the default must he tieated as 
the di'faiilt of the person who has acquired 
title b\ adverse possession and the sale must be 
held to pass his .interost. Kumar Kalanand 
Singh Y. Syed Sarafat Hossein, 1‘2 (h )V. N. 
528. 

S'lEPUux and Doss jj. 
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Bengal Act8*^(Continued), 

Attt XI of 1609 (Revenue Sale Law)— 

{Concluded). 

(7) S, 54-— See Nos. 3 and 4, sttpra. 

Act Yin of 1665 (Rent Recovery). 

(1) S 16 — Sale — Purchase— J^nciimhiances. 
avoidance of— 'Estoppel —Plaint— Xeir case 
—Notice to quit— Maintainability of suit. 
Wbero a purchaser of ji tenure m a bale heJd 
under tho provisjons of Act V^tll of 1865 (B. C ) 
sued the peisoii iii possession for rent, and 
obtained an ex-parte decree, and then brought 
a suit, •‘for enhancement of rent, to winch the 
defendant pleaded that he was entitled to hold 
the laud under a viokarari potta upon which 
the plaintiff withdrew his suit and brougjit tho 
present suit for ejectment * 

Held tho plaintilT was not estopped from I 
bringing the suit by leason ot liis having brought 
a lent suit against the defendant. Tjuder ’ 

S. 16 of the Act, he is allowed to avoid 
encumbrances, and if the defendant would not j 
accept the position of tenant offered linn and 1 

pa> a reasonable rent, the iilaintiff la entitled • 

to eject him. | 

No previous notice tef quit need be given for 
the maintainability of a suit of this nature (a)., *' 
Argftli SadaAar v. Ram Satya Bhakat, 7* ' 

C. L. J. 191. 

Magi LAN, c j.,iiiid Holmw'ood, j. 

Pefeiences .-{aj 11 \V. 11. IGO explained , 9 
C. G83, F. 

Act YIII of 1669 (Landlord and Tenant). 

(]) S. 6-Dcngal I'c nancy Act (VIFI of 1S85), 

S. 116 Kiiinat land—~llig}it of occtipancy 
^-Tenant, holding ova. 

Where tho rights of the parties were govern- 
ed by Bengal Act VII I of 1809, uinds which 
were kaaiat did i.v^f t ‘^msc to be so by virtue oi 
a mokuran settlement of the same. 

A tenant of hamai land doe.s not acquire a , 
right of occnpancA b\ lioldnig it over after the | 
exp^r^ of the lease. Byed KhalUur Rahman i 
Y. Rupan Rfahton, 12 C V. N. 130. 

Stkphkn and Do*, jj. 

Act YI of 1670 (Chowkidari). 

(1) 8 51—Tlesunmtion of chuhan land— 

Lessee from choirhidar, i iyhts of. 

When chowkidari land is resumed .ind trans- 
ferred bv the Collector to tlio zeimudar, the 
interest of the chowkidar iu the land and 
along with it, all rights » « ^ated by him in favour 
of others cease. 


INDEX ,1908. 7C 

2^— Bengal Acts— (Continued), 

Act Yl of 1670 (Ohowkidarl)— (Conefftded). 

S. 51 of the Chowkidari Actdooi^not save 
rights created by the chowkidar, but refer, s to 
contracts made by the zemindar in respect of 
I the village in which the chowkidari laud or any 
; portion of it is situate. Krishna Kinkar Dutta 
V. Mahanto Bahagaban Das, 12 C. W. N. 

' 161 -7 C. D J 85-35 C. 185. ,, 

Mii'itA and Caspersz, jj. * 

Act Y of 1676 (Chota Nagpore Encumbepod 
Estates). 

(1) S. d (3) (c) — Conti act by pei'sun sub- 
sequently declared to be ownei of Kncuin- 
beted Estate — Subsequent u'ithdimval of 
encuinbi ance— Revival of validity— Bar- 
1 tng of pending suits—* Debts and* liabili- 
tiesf meaning of. 

A contract, entered into by a person who is 
subsequently declared to be the|heir of a deceas- 
ed person, whose estate had been, at the time 
of tho contract, taken charge of under the 
Encumbered Estates Act, is void, as such 
person had no competoncy to contract. 

Even though at the tune of the execution of 
the contract ho had not been declared to be 
the heir, yet, as soon as ho was found to be the 
I heir, he became heir fiom the time of the 
' devolution of the estate, which was admittedly 
j prior to the execution of tho contract, and sucli 
■ contract became \ Old for want of capaciU to 
j contract. 

! On the release of tho estate from the oper^- 
i tion of the Acts, the v.ilidity of the contract 
could not be revived as it was absolutely void.s 

1 While the suit was pending, the estate v ae 
I taken charge of for the second time, and the 
I suit, therefore, became barred. 

[ Tt does not matter, if the particular Ifability 
j ha.snot been mentioned in the application 
under the Act, as ‘ debts and liabilities,’ m 
S. 3, mean ‘ all debts and liabilities of the 
holder of the estate taken charge of. other 
than debts or liabilities incurred to Govern- 
ment ’ (a) Raja Batrugban Deo Dbaba] v 
Raja Jagadisb Chandra Deo Dbabal, 7 C L j' 

578. 

Rampini and Sharfuddin, jj. 

References .—(a) 20 C. 609 and 33 C. 1065, F. 

Act YII of 1676 (Land Registration). 

(1) C'o-trusiee, application by, for Registration 
—Refusal by the Revenue authorities— Civil' 
(ouifs ajitJioriiy to direct registration — ^ 
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2-^Bengal Act8--{Contimted). 

Act YIl 0^876 (Land Registration)— (Con^). 
Suii^ m4iiniQinabilit!i of ^Declaration of 
•right to ^mssion. 

Where plaintiff’s application for the rogih- 
iration of his name as a co-trnstcc, under the 
Land Bcgictration Act, was refused by the 
Kg venue authorities. 

Ileld-^Thekt a Civil Court is not competent 
to direct the action of the Rei'cnue authorities 
under the I^nd Registration Act, and a snit | 
brought by the plaintiff with the object of ob- ; 
taming an order from the Court which would , 
bring about a rc- consideration of the order i 
passed by the Revenue authorities so as to | 
obtain the registration of the phiintifT’s name | 
as a co-tVustce is not maintainable. 

Held^ further, on the constiuction of a com- , 
liromise decree on the basis of which the suit 
was brought, that the plaintiff was not entitled , 
to a declaration of his right to the possession , 
of the trust property jointly with the defen- | 
dant — thisoj’der, however, not affecting the i 
Light of the plaintiff or any one else to take ! 
action in the case of any malversation by the ! 
defendant. Chhattrapat Singh Dugar y Ma- 
haraj Bahadur Singh, 12C. ^\. IS. ddl, (L’. 
0)- JO Bom. L. R. C. L. J. 395«18 | 

M. L. J. 125-3 M. L. T. 341. I 

Loud vcnagiiten, Loud Atkinson, Sik ! 

Andhhw Scouj.k, Siii Auihuu Wilson i 

(2) S (70), 78 —Devcnuc-free pt Opel ty — 
liebiuhjdioii under lieg XXXVll of 1793 j 

The meic fact that the aica of the land is j 
ovci 100 bighas and that it whs capable if be- | 
ing icsumed by Govcnmient under Keg | 
XXXyiJ of I'i9f3 IS not siifliLient to make it ; 
rcvenue-fice piopcrt} within the moan mg of 
S. 78 of the Land Registration Act. Katan- 
mani Bebi v. Dina Nath Chatter jee, 8 0. L. 

J. 523. : 

Mrntv and Glidt, jj. 

• (3) S. 3o^Land Ilegist^’ation dispute— < 

Reference to Ciotl Court — Conditions to be 
satisfied before making reference— Vosses- 
sion” meaning of — i\£ahomedan Latv— 
Dower — Widow' slight to hold property till 
dotoer paid— High Coui t —Revision. 

Before the Collector car order the name of 
an applicant to bo registered as Proprietor of 
an estate or any interest therein under the pro- 
visions of the Land Registration Act, he must 
katisfy himself, that the possesi^ion of the 
estate exists in the applicant as alleged^ or that 


2— Bengal Acts—(Coniimied). 

Act YIl of 1876 (Land Regiatration)-(CoHf<i.). 

a succession cr transfer has taken place as 
alleged, and that the applicant has acquired 
possession in accordance wi jh such succession 
or transfer, but not otherwise. The determi- 
nation cf ihe question of possession alone is 
sufficient when the applicant claims to have as- 
sumed charge as joint proprietor on behalf of 
hw co-sharers or as manager. When, however, 
the appJi<)ant claims to be proprietor by succes- 
sion or transfer, the Collector has to satisfy 
himself on two pojnts, namely, that the succes- 
sion or transfer has taken place and that the 
applicant IS in possession accordingly. If the 
succession or trausfei is proved but possession 
lb found against the applicant, his^ name can- 
not bo registered, or couvcisely, if possession 
alone IS proved, but ihc succession or transfer 
IS not established, f., if the possession proved 
IS not attnbutablg to the title set up, the 
application for registration must be refused. 

The first duty of aCollectoi, in a case of 
dispute, IS to determine whether any perouii 
IS in possession of tho disputed mtcrost. If 
possession is found to be with any person, the 
Collector has no juiisgictiou summarily to 
• oust him. He can determine the question 
of tho right to possession or refer it to the 
Civil Court, only , w lion, upon nivostigatioii, 
no one 18 jirovcd to bo in possession. 

I’osscsBion in S. 65, Land Registration Act, 
docs not mean lawful possession, but actual 
possession v\hich iiicludos possession by icccipt 
of rent, tho possession of the tcn.ant being in a 
sense the pos'^cssion of tb(‘ landlord. 

When, a Mahonxcdaii widow has obtained 
po.ssession of the nndistrihutcd pioiicity of her 
deceused husband lawfully, and, without foicc 
or fraud, she isp? ima jwAc eiititbHl, as against 
the other heirs of her husband, to retain pos- 
session until her dower-debt oi aii\ portion of it 
which IS due and unpaid is paid. 

The juiisdiction which the Civil Court ac- 
quires upon a reference to it undei S. 55 of 
the Lund Registration Act is that of a Civil 
and not of a Revenue Court, and its decision 
IS subject to revision by thc^High (’oUrt. 

The ordinary rule is that where au aggrieved 
liarty has other remedf available, e.g., by 
regular suit, tho High Courtis unwilling to 
interfere in rcvis'on, but, even if there be such 
remedy, the High Court may interfere in ex- 
ceptional cases. Xusfitt. Umatul MedhI v. 
Musstt. KulBoom, 12 C. W. X 16.~35 C. 180-8 
C.L.J. 245. 

Brett and Hooker jee, jj. 
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2— Bengal Acts— (Continued), 

Act Yll of 1876 (Land Rogifltration)~(Co;)/<i.). 

(4) Ss, ^9 (t as— Power of High Court to 
}eviseordei made by a civil Court under 3, 
yj. Land Itegisbafion Act — Jiu iuliction. 
^rhe Hipfh Court has, under S G22 of the 
Oiv. Pro, Code, jurisdiction to revise the order 
of a CpviI Court undci S. 59 of Act VJI of 187G. 
8. G2 of that \ct makes an order of the Civil 
CoJit linal and not subject to appeal or older 
for review It dx*s not prevent the lligh (burt 
from revising the order either under S. 622. 
C. P.* C , or under the Charter Act (a) 

The competency of .i Court consists in tei » i- 
torial as well as peculllar^ jurisdu tion. lienee 
w'hero a Couit has onJ} tcrntoria] jurisdiction, 
but no pc( uni.ir\ jurisdiction, il is not a eoni- 
potent Court wothiii the incauing of S. 59 of 
the Act. 

As soon <iis the ccitihcate is sent to the 
Collectoi and the Colicctoi registcis the names 
of the persons, who ,iie successful in the Civil 
Court, the function of the Civil Court ceases. 
The High Oouit cannot therofoie, furUi'^r in- 
tcrfeieinthe matter. Rameshv/ar Singh v. 
Raghunath Singh, 3^ C 571 . 

Mitha and Caspi iisz, jj • 

liefcrenre ' --(a) 35 C. 120, 

(1-rt) S 6J--SeeNo 4, 6up;r/ 

(5) S. 7Af>-!Milkiat propci ty— Suc/i inopaiy 
cntcfed in legisU’f of lavenne-ftec estates- 
Jhstinciwn — liegisti ation tihctha ncccb- 
bary j or oidinai ij nxiWuAt propaiy not so 
eiiteicd — Regnlaiwn II of Pi J 9 

A milhiat propel ty which iscovciedhv an 
entry in the Collectoi ate in the gciieual legister 
of rcvenue-fiee esUtes, leleased afcei piocoed- 
ings held undoi lieguUtion II of 1819, isdistinot 
from an ordinat, i>i !kint property not so regis- 
tered. Whole the milkioi property is not already 
incliidod in the general register of revenue-free 
estates thori* need be no registiation under 
Bengal \ct VII ol 1870 , and, if no registration 
be necessary, S. 78 of the Vt t does not apply , 
the disfjualilication in bringing suits for rent 
being one, which sfl ladies on In , to levenuo- free 
estates, already cnieijpd m the general register, 
if the proprietor, or niauagcr, or mortgagee ■ 
fails to register his name Pltainber 8itigh y. 
Sukrim, 35 C 747. 

Mitha and Ca-iImchs/, .ti. 

[6T S, -liCgicUation dm mg pendency of 
$ni(. , 


I 2 - Bengal A cts -(Continued), 

Act YII of 1876 (Land Rogi8tration)-*{C'unf(i.). 

. ( 

If the name of a pioprietor is legistcred 

under the Land Kogistration Act, during •'the 
peiidoiiey of a suit for rent b\ liuij, and the 
registration decree is produced i'll the course of 
the trial, it must be hold that there is sufficient 
complia lice with tlie lequireinents of the Act, 
Rabia Khatun v. Rani Bllashii|ani Debi, 8 C. 
L. J. 299. 

Kampini and ^Iookkiui^.u, jj. ^ 

(7) S 78—Malikana, claim fo) — Malihana, 
uni lent, 

S 78 of the Land Hcgistiation Act is no bar 
ti ' .1 claim for malikaiia, which is not .l claim 
for rent (ri). Syed Shah Najamuddin Hyder v. 
Syed Zahid Hussein 8 L. J 300. 

MouKEkJi:n and Caspcrsz, jj. 

Lefeienoe — 4 B. Jj II 29, P. 

(8j S 78- Sec No 2, supio 

Act 1 of 1879 (Chotanagpur Landlord and 
Tenant Procedure). 

(1) Sb. P7 tt i J — Suit bif absnjncc fiom ci.vc- 
tion-pnichasei of permanent lenuic toie- 
tovcf fiom landlord^ if imsessoiy suit — 

J nmitation— Limitation Act (A V of 187i), 
Scli.JL Aits. ISH and! tit, S It-Kjuclm 
bion of time If must be asked in plaint - 
Cii Pjo Code (Act XlVof I88it), S. oO 
\ suit bv a transfoice fioni a purchaser of a 
permanent tenure at a lont sale to leeover pos- 
session of tliu tonuif; fioin the landlord who 
denied the title of the plaintiff on th(‘ ground 
that oil th.Mleatli of the previous tenant, the 
land revelled to himself, was not a possessory 
suit to which the provisions oi S. 37 of the 
Chotanagpur Laiidloid and Tenant Ihocedure 
Act could applv. 

c 

All. 1.18 of Sell. 11 of Lh(‘ liimitation Act 
refers more to questions between the auctioii- 
puicliascr and the judgment debtor, and the 
piesciit ease f(*l] imdoL Ait. 342 ofSch. II of 
the Limitation Act. 

The special limitation provided in 8. 12 of 
tlie Chotanagpur Landlord and Tenant Tioee- 
durc Act did not apply to this case. 

The p Miod during which a suit was prosecut- 
ed tona fide in a, Court without jurisdiction 
was propcrlv excluded in computing the period 
of limitation although the plain tiff in this plaint 
did not expressly ask for an extension of tuxiQ 
un that ground (a). Raghu Nath Bhagat y. 
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2,— Bengal Acts--(ConUnued) 

Act 1 of 1879 (Chotanagpur Landlord and 
Tenan# Procedure)— {Cmicluded ) . 

Syad Saraad Shah, 12 C \V. iS\ C17, 7 C. L J. 
.0(50. 

SlKniL’N a^d i>OaS, JJ. 
nefeicncc —(a) 8 C. W N 1 G 8 31 C. 195, D. 
(1-a) S. 42 — See No. 1, sup a. 

(2)“flfs amciKlcd by Ad Vof IVO'if B.C.^S 164 
-ftecord-of -rights— Land t ecoi dcd as niun- 
dtin Khuntkatd tenancy— Entiy^ suit to 
collect, %J lies — Bengal Tenancy Act {VIII 
of 188rj)t S. 108 B — rtesumphon if applies 
in a suit to coi / ed enUfiJ. 

Where a purchaser, uudei the prosision'^ of 
S. 123 of the CUoLi Niigpui 'IVnaneN A< t of coi- 
tain te»ures of which a rocoid-of-nght» had 
been prepared, sued to h.ivc a declaiation that 
certain entiles in the record \\ith leg.irJ to a 
viundaii khuntkaitidan teiiaiuj were uicoi- 
roct, 

held, that the provisions of S. 1G4 of the Act 
(I of 1879) as amended bj \cL V of 1905 ap- 
plied , 

that the object of these provisions was to 
make the out ties inebuttable and the LegisLi- 
ti\o intended to preclude suits of this natuie. 

The wwd “particulars” iii Sec, IGi have a 
very wide application and envoi entries dec tar- 
ing that the teuants ha\o to pay coitain rents 
named in the reccid-of-ughts to a poison other 
than the phiiutilf 

There is no limitation as to the nature of the 
suit to which the provibums of b. 103 13, 15 T, 
Act, apply. The presumption as to the correct- 
ness of the entiicij m the record-of-nghts will 
operate even in a suit to declaie the cntiies in- 
coriect. Tokhi Sahu v. Tosi Munda, 13 C W. 
N. 111. 

Rampini and SHARFunniN, jj. 

AotlX of 1880 (CeSB). 

(1) Ss, 4 and 4J— IRIela, profits of, if assessable, 

. with road-cess— Annual value’’" — " lienV" 
— “ {Tenui e-holder)" — Stall-holders and 
vendors at mcla, if tenants ot mete hcensees 
— Immovable pioperty ” nieJa if —Levy 
of cess over and above income-tax, if legal. 
It cannot be affirmed as a gencial proposi- 
tion that the liability to pay mcomc-tax car- 
ries with it as a netcBsary consequence exemp- 
tion from Road and Public Woiks cesses (a) 

A mein is annually held for 20 dav*?, from 
tlie 5th to th*‘ 25rh b^algua, on laucl-> which 
6 


2.— Bengal Acts--(ConUnued)» 

Jict IX of 1880 (Cen)— {Continued), 

are included in ihetjotes or holdings of agricul- 
tural tenants (but on which no crops are stand- 
j ing at the tiive the fair is held), under an 
arrangement between the zemindar and the 
j holders of the luela, to winch the tenants are 
j not parties. I’ho CoJlcctor assessed Road and 
! Public Woiks* cess, not only on the rents 
I paid to the ;!!einindar by the rai\ als. but also on 
I the profits icahzed by certain tjaiadats under 
I the jwfa holders from the stall-holdeis and 
I \endors of live-stock, etc , at the mcla 

Held, that these profTts arc not icnt pa\- 
I able by either cultudting r.ii\ats oi b\ other 
I persoifs in the actual use or occupaftion of land» 

I within the definition of ‘ annual >aluc ’ in S. 4 
^ of the Ccss Act, ai.d c.innot be assessed with 
■ load-cess. 

J^cf ItanipuLi, CT J,— The pri fits of a viela 
j m.iy come within the definition of rent paid 
' for the actual U‘'C and occupation of land b\ 
persons other than culti\ators, or of immovable 
pi Opel t) as defined in S, 4 ot the Cess Act. 
Put W'hether in an> particular case ihey do so 
. or not will depend on the mtitis of the lease m 
that cas(‘. 

• Per Bull and Woodiode, dJ - \ mcla oi iaw 
, docs not come williiii iho (icfitiJLicn oi iininov- 
. abl(‘ piopcrf> in S 1 of the Co'Js \'*t. 

ThehoJdeihof the mcla m thia case or the 
ijaiadms nndcr them aic Imocnsees and not 
' tcnuie-holdcrs within the \ct. 

Vei Bampini, C. J - The definition of 
^ teniirc-holcJer in the Act i'^ \ory wide and may 
I include persons m the enj*o>ment of the profits 
of a mcla. Pul whether in an> paiticulai case 
I such persons aie tenure-holders or net, will 
' depend on the terms of the lease. 

I Per Brett and Woodioffe, JI, {Banipim. J, 

; and Mooli erjee, J , contra) —The definition of 
“annual \aluc ” contemplates that the rent 
shall be payable h\ persons in occupation 
during the year, not by persons occupying the 
hind for 20 days during eacl^yeai. 

j Per Moolcerjte, J.— Tfce .stall-holders and 
other persons attending the viela for the pur- 
pose of selling articles of merchandise are 
licenrcos and not tenants. 

! Per Rampim, C V — The sums payable by 
1 skill-keepers ma\ come within the definition of 
lent The Secretary of State for India in 
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3.—B0agat Aet»—(Coniinued). 2.—B«agal Aets—(C<mtinwd). . . 


IrtJX of 1880 {CmMCoMludtS). 

OonadlY. K»ana Kiuito Chesdhnry, 11 

C.W.11. 1053 (F.B.)=6 C. L. J. 343= 36 C. 82. 

RaMPINIp C.Jo^BBKTT, Mitba, Woodropfk 
and Mookkhjkk, jj. 

Jlefeience •.’—[a) 28 C. C37, cnnndered and j 
expl. 

(2) S. 41 — See No. 1, supra, * , 

Act 111 of 1884 (Bengal Municipalities). 

(1) * Ss. 85 (a), 87 (d) and 116- -Sal ary earned j 
blit not spent within Municipahty,— if nta i/ * 
be assessed— Civil Court' sj urisdiction to re- j 
view ass^ssment-'^^ Circumstances and pro- j 
petty within the Muntcipahty," 

The defendant was asses&ed b} the plaintiff • 
Municipality with taxes under S. 85 (a) of the ; 
Bengal Municipal Act on thf lasis of the salary ' 
earned by him within the ^lunicipality, but 
he objected that he spent a portion of it out- t 
side the jurisdiction of the Municipality and ^ 
therefore no assessment could bo made on that < 
portion. 

The riaintilT Municipality having sued the , < 
Defendant for the tax as assessed, 

hcldf that the J)efendant was not precluded | 
from raising his objection to the assessment in ' 
the Cnil Court. 

That the defendant hud been coirectly aS’ j 
gossod “ according to hm circumstances and ' 
property w thin the Miiiiicipality, ' within S. I 
85 (fl) of the Bengal lilunicipal Act. ! 

Jufisdiction of Civil Courts to review the j 
decisions of quasi judacial bodies like a Muni- 
cipality in regard to assessment of taxes 
discussed with reference to authorities. Chair 
man of Oipidhf Municipality y. Suresli Chan- 
dra Hozumdar, 12 C. W. N. 709 = 7 C. Jj. J. 
031-35 C. 859. 

Stbpmen and Mookerjke, jj. 1 

(2) S. 87 (d) — See No. 1, supra. 

(3) S. •116— Seft No. 1, siipia. 

Act YIII of 1885 (Bengal Tenancy). 

fl) Assignee of rent and of arrears of rent ! 
of land is a landlord withm meaning of— See j 
Lasd-loru and To amt, No. 13, 7 C. L J t 
425. 8 ! 

(l-al Ss, 5(5)andlW — ^ectment, suit far — j 
Tenant, IwUing v er afto eypiraiion of 1 
kase—huligo facto: y ^Cultivating raiyal 


j Act YIII of 1885 (Bdngai Tdiiaiiey)-(Ooafd*) 

— Notice to quitf if necessary — factory Ze- 
i ait— Malikas khud khast-Proprietpr^s 
private land — Presumption, 

Indigo zerait lands, in the absence of evi- 
dence to shew that the lands were ever m the 
khas possession of the land-lord, or their an- 
cestors, do not come within tht definition of 
proprietor’s pnvalo lands contained irf S. 120 
of the 4ct. 

* 

The presumption ari.smg under S. 5 (5) of the 
Act is a rebuttable one. 

A raiyat uf at least 10 years’ standing and 
now holding over ib not a trespasser and 
cannot be ejected until hi& tenancy has been 
determined by a notice to quit or in some other 
legal manner. H. B. DalglliBh v Damodar 
Naraln Chowdhury, 8 C. L. J.53.S. 

Rampim and Caspersz, jj. 

lleferenccs.— 24 C. 272 k IOC. 45, R. 

(2) S. 11, wliethei imports that non-perma- 
nont tenures are not to be regarded as traos- 
ferablH— See Ejectmemu, No. 2, 7 C. L. 9 
553. 

(.3) Ss, 11 and 12— Release by co-sharer, if 
ti ansfer— Stamp — Regtstiatwn — Non-pay- 
ment of land-lot d's fee, if invalidates trans- 
fei — Bengal Tenancy {Validation) Act {T 
of 1903), S 1— Bleach of covenant— Cessai' 
of liability. 

Certain co-sharcrs in a permanent tenure 
by a deed, dated 2nd December, 1893, which 
was registered in Book I, under S. 51 of the 
Registration Act, rolinquislicd all their right, 
title and inteicst and claim in the tenure in 
fa^ourof the remain iDg co-gharer whot it was 
stipulated, was to remain in possession and 
was to be entitled to sell the tenure. He was 
also to pay certain debts mentioned m the 
deed for which the other co-sharers were to bo m- 
under no liability. The deed was stamped 
with a five rupee stamp as a release. No 
landlord's fee was paid as required by S. 12 of 
the Bengal Tenancy Act , 

Held— That the deed W'as a transfer within 
the meaning of S. 12 of the Bengal Tenancy 
Act and the'transfer was complete as soon as 
the document was registered, The Don*pay- 
nient of landlord’s fee did not render the trans- 
fer invalid owing to the operation of S. 1 ot 
Act 1 of 1003, B. C. 



Diosgf or CAfiSS. 


i.^6et9g9i Acts-^{€0ntim(ed), 

JUt Vin of iM (Bengol T«naiiey)HCon^<i). 

Beld, filtther, that the liability of the co- 
eharcre under the lease ceased with the trauK- 
far {a). Homendra Nath Mukerji y. Kumar 
Hath Roy, 12 C.^W. N. 478 

Maclean, c. j*, and Coxe, j 
References .—(a) 10 C. 042, 10 C. 17, F. 

(4) 8s» IJ, •IS, 74 and 279 — Mokurart, 
meoniing (>f--Abwab--Uent, 

The word “mokuran” means “with fixed 
rent,” that ]S to say, when applied to a 
tenure, it means a tenure held at a fixed and 
permauent rate of rent. 

Held, upon a coiistinction ol the lease in 
this case, th«at it was not a molur at t lease, 
and thaUtho stipulation in tlic lease for pay- 
ment of Rs. 3, instead of delucn of 2 goats, 
was an abtcab, and that the case did not fall 
within the piotectioii of S 179 of the Bengal 
Tenancy Act. Gayratulla Sardar v* Girish 
Chandra Bhaumik, 12 C W N. 175. 

IMacllan, c j., and (fiuDT, j. 

(4-a) S 12— Sec No. 3, supui. 

(4-6) S. 18— Sec No 4, sup^a, , 

(6) S. 21— Suit for ejectment -CuUivating 
raiy«it— Occupancy right, in ^\llat Und accrues | 
— Sec Landlobi) and Tenant, No. 9, 7 C. L. 

J. 475. i 

(6) S. Or othcurise ' — Ejusdcin gcut- 
ris — Mortgage lien^ if suhbists. 

The words ‘ or otherwise’ in S 22 of the 
Beygal Tenancy Act, must be const) ued, 

* Ejiisdem generifi' and do not include the case 
of a holding revetting to the land-loid on the 
failure of the tenant’s heirs (a). 

In such a case the lien of a nioi tgagec to 
whom the tenant had mortgaged the holding, | 
does not^ubsist. Muktakeshi Dasi v. Pulin , 
Behary Siogh, 8 C. L J 824=13 C W. ! 
N. 12 

Holmwood and Shajuldiun, jj 
He/erence ■—{a) 2 C. L. 3. 570, F. ' 

(7) Ss. 30,37, oO, o2 andllo—Re^ judicata , 
— Presumption as to status from umjm m , 
payment of rent, after record of rights \ 
published — Suit for increase of rent for 
increased area — Civil Procedure Code (Act 
XJV of 1SS2), S, 13 --Res judicata. 

Where, aftor an entry in the record-of-rights 
that the tenant is an occupancy raiyat, the 
landlord brought a suit for enhancement of 
r«nt, 


ActYIllof 1885 (Beagal TeiiAiiay)— (Cunfd*) 

Reid, that, notwithstanding the provi- 
sions of S. 115 of the Bengal Tenancy Act* the 
tenant was entitled, upon proof of uniform 
payment of rent for 20 years, before the re- 
cord-of-rights was framed, *to the benefit of 
the presumption under Sub-soo. (2) of S. 
50. 

That the word ‘‘thereafter” in S. 115 refers 
'to a ponoJ subsequent to publication of the 
recoid-of rights. 

A suit for a^scsbincnt of additional rerft on 
the same additional aiea which formed the 
subject matter of a previous suit, is barred as 
the degsion in the previous suit operates as 
res-jiidicafa. Maharaja Radha Kifhore 
Manickya Bahadur v. Umed Ali, 12 C. W. N. 
901. 

Doss, J ^ 

(7-fl) S. 37— See No 7, supta. 

(8;— Ss 38 and 52— Abatement of rent of por- 
tion of which tenant did not obtain possession. 
Sec liANDLOBD AND Tlnam , No. IG, 12 C, W. 
N. 767. 

• 

• (9) u, 30— hand Acqumtion pi acceding — 
Api>Qrinmment of umpematxon hetxLcen 
landlord and tenant— Vresumption of per- 
manency of holding. 

Although S 60 of the Act docs not apply 
when the question of the permanency or other- 
wise of tenure arises in a proceeding foi the ap- 
portioiimnit between landlord and tenant of 
monc^ aw’nrdcd tor compulsory purchase of 
land the prior iple involved in the section i?> a 
UFclui guide to the Courts in deciding ifc. 
Nunda Lai Gossami v. Atarmani Dasl, 12* C. 
W.N 432 = 350. 7G3. 

Maclean c. j., and CoxE,.J, 

(9-ri) 3 50— Sec No. 7, supra. 

(9-6) S. 52- See Nos 7 and 8, swpi a, 

(10) Ss. 54, 61 and 07 — Tender of lent-lie- 
filial— Deposit in Court if essential to stop 
interest — Tcndei how kept good. 

Held, l)> a raajoiity of ^the Full Bench 
(Kampini, C. J., and Mitra, 1 dissenting) to 
stop interest on rent running in a case govern- 
ed by the Bengal Tenancy Act, a tender of 
rent, which is impitoperly refused, need not be 
followed up by a deposit of rent in Court under 
S. 61, and such a Hender, if kept good, ia 
sufficient to atop interest running fiomf^iho 
date of tender. 
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2. - Bengal A cta-’{Coniinmd ) . 

Act YIII of 1885 (Bengal Tenancy)— (Con<<i). 

A tender, which has been validly made and 
impropoily refused, is kept good, if the person, 
who has made the tender, has from that time 
ahv.'i\g kept the money ready to be paid on de- 
mand {a). Kripa Gindhu Mukerjee y. Annan- 
da Sundari DebI, 11 C. W. N. 083 (F. B )-C ' 
C. L, J. 273-35 C. 34. | 

Rami'INI, u. j , and Brett, !Mitra, AVoou- | 
noPKE and Mooki’-hjee, jj. 
lief a dice — (a) 2 P Wins 37H. /’. 

(11) S. GO — Iteijistded pioinu‘fo> "(nt fot 
tent hy^ Tenant's defentr on (ju nnd of 
title— Admtsstbttify — Title ajxni nhich le- j 
tjistratt^n obtained dechued tout by €oint 

y GO of the Bengal I’enamx Act dee^ not 
pitclude a tenant defendant lioiu j lO^ ing that 
the title under which tlie pLuiAiJl claims to 
hold and in respect of whick he has lieni legis- 
toed under the I«ind llegistial ion Vet has 
been held b^ a Couit piopcrlv conshtnied to 1)C 
Noid and td no clTect 

Whcio this was proved held, that thif» was a 
good delciuc to the suit Girish Chandra 
Chongdar Y. Satish lhandra Sarkar, IJ C., 
W. N, G22. 

Bket r A Sii vjii- L nnJN jj 
( ll-n) S t)l- -See No lO^suoui 
(11 b) S. (iT—Sec No 10, bupia 
(J2) 8s. 07 and US- Inlcie'it on an cat ^ of 
fcnt (hissa. 

In Oiissn wheic th(' )iiOMsions of S GT of 
the VctlnneU'en exitnJ.d bill not those of S. 
17S, a coiiti.K t iiiJiN he made between a Jand- 
loid and a tenant, inodihiiig the pioM^nms of 
S G7 with legaid to thi‘ tajim iit of rnteiest 
on <ii reals of re* i Gobinda Chandra Maha- 
patra v. Chaufthurj Ram Chandra Nisanka 
Mahapatra, Id i\ VV \ Do 

C\sprusJ' and SiiMn i nnix, ,]i 
(l.'j S GD Sih. Ill, All J. (o) — Applicabili- 
t\ d the section I^cnt de[osit of — Notice, 
ser\ue h\ ]>ost — Pi«.snni]>lion - See Cl\ J’uo. 
Coni’, Kd 11, 7 G. L. J. 25] 

(13-rt) S 71 — Sue No. 1 siqna. 

(14) Ss 66, J t J — Sui render by laiyal 
Uiidei -1 aiyal tn pn^nesswn haiiiig paid 
1 eat due by Taiyai—Moi tyage - Ejectment 
Where a raitat surrondefcd his holding at a 
tuna when the bolding w.isiii posse'-sioii of tho 
Undcr-lees^ecot the rai* at under S 171 cf the 
Act, 


2^— Bengal 44cf— 

ActYllIof 1885 (Bengal Tenaiicy)-,'(Con/d). 

Md, that the superior landlord’s « claim to 
Khas posses^aon by \irtue of the suireudcr 
should be postponed, till the amount due td tho 
imder-lessec by virtue of the niortgci/gc under 
the operation of law under S. il71 is satisfied. 
NabadJp Chandra Pal v. Bhairab Chandra 
Dhar, 13 C. W N. 07. 

Sii.i’niN and HolmwuoI), 3J * 

(15) ,V. S7—Kon-tra,nsfdnbIei holding — 

Tian^fer — Endeidetoie — 1 'o» feitme—Land’ 
Inul and tenant. 

A lai^iil holding a non tiausferahle holding, 
h.iving sold it to cl thud person, took an under- 
ran at lease under him and refused to pay rent 
to the IciTidloid of the rcii 3 ali holding who dis- 
po.ss(‘ssed him In a suit h} hiiu to recover 
possession and for declaration of his title as ail 
under-ianat under the pureliasor, 

held on a ie\iew of the cUithoiitics, that 
plaintJPs .-^uit I light to fail , and it was accord- 
ingly dismissed Hajani Kanta BUwas v. 
Ekkari Das, 11 (J. W N HU -34 C. 68‘J- 
7 C. B. J. 7H. 

R\MriNJ and Shari iddtn, jj. 

(IG) S 6/ not exhoustive—Abtindanjiieiit, a 
guest ion of inti }itwn~ Mort/jaae of non- 
tiansfeiable holding -Mortgagee auction- 
piiicJunt ; Moi tqagoi , intei est of—Ejei t- 
meiit of puvfJiasci , by landloid- JiC-enhy 
—Ejie(Ution sale- \olnntniy abandon- 
oienl 

3 he til st sub ‘•c( tion of S. b7 of the Act 
1 shows that abandonment is theelTeet of the act 
of the tenant in \acating Uie holding, without 
making ai i.ingeinent foi pa} ment of his rent 
as it falls due, nnd foi cul1i\alirg the iand. 

Whether tbeie is aliandonmerit cr not in any 
indiMuual eii-^e is aiinestion of intention to he 
derennined upon the facts of the pailicuJar 
' case. ^ 

In ordei to effect a h’gal abandonment and to 
' allow a valid ic-enti\ Gythc landlord, service 
I of notice under sub-S. 2 of S 87 of tbc Act is 
I not necessary. Tlic on]\ effeet of tlie service of 
iiotieo Is to make it obligator} upon the tenant 
to have a speedy dt^eniiination of the question 
whethci IhcTc has been an abandonment or 
not. 

S 87 of the Act is not ci.bauslive, and «a 
landh'id is not a wrong-doer, merely because ho 
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2.— Bengal’ Aet»~ {OonU»ml). 

Act yill of 1888 (BenSkl lenuiey]— (Co»<<i). 
ro-ontors jipou the holding, before he has 
followed the procedure laid down in that hcc- 
tioik 

When the holding is a iion-transfcrablo one, 
and the ryot executes a mortgage, the inort- j 
gage, IS inoperative as against the landlord, 
bat as between mortgagor and mortgagee, the | 
mortgage is opprativc (a). 

Wbece the mortgagee of a noii-transferable ! 
occupancy holding purchases the holding m ‘ 
execution oi his mortgage-decree and lakes j 
possession, the possession of the tenant motl- 
gagor completely ceases, an^ llie holding passes * 
into the occupation of the nioitgagee. As ; 
against the l^-udlord, the mortgagee auction i 
purchaser is a trespasser. The landlord is | 
entitled to sue him and to obtain a decree for \ 
ejectment , in such a suit the tenant who is • 
not in occupation is not a necessary part. 

Under the circumstances of the case, tlie ' 
abandonment of his bolding hy the terant, al- '■ 
though due to the executioii-salc, is a volun- | 
tary one. Ram Pershad Koeri v. Jawahi > 
Roy, 7 C. L J. 7i =li C.W N. 809. ' 

MooivEiiJKK and Caspeus/, ,ij. ! 

Ilefcrence —(a) 4 C. W. N. OVU, Ji, I 

(17) S.b^-Sab‘d%iiswtiof holdinq--Iiiijhtsof i 
inirchaser —Laiidlui d\ title mi questioned ; 

Where the landlord’s rights arc not qiies“ ^ 
tioned and ho docs not appeal in (be suit, a j 
tr^tjisfeice of a share of a holding may maritaiii 
a suit against persons who claim under an 
inferior title, even though they may set up a 
rcvogmtiun V y the 1 incllord Gour Kaibarta v. ' 
Srimati Tarajan Bibi, 8 (J Lj J 10 1. ! 

Stephen and IIoi-mw joi>, jj 

Uefci cnees --20 0 015, ZJ , 8 C.W N 55 and | 
9 C.W N 134, h' , Lii puntiple 1 

(18) 6\s 91 ami 188— Joint-oimei — Joint land- ; 

IohI— J jandlords icaluimj lent .sepatatehf 
loliethey joint landlotds, j 

Jj one sot of landlords obLams sepaiatc , 
kabuliat entering into separate contract for icrit , 
with the tenant, such landlord ceases to be a | 
joint landlord with the otner co-proprietois of 
the laud. He becomes a joint owner and not a ' 
joint landlord (a). ' 

Such a landlord may apply andcr S. 91 of 
the Act for a moasurement of land included in 
his estate. Jognesh PyokAsh Ganguli v. ; 
Maniraddi, 35 C. 417. 

Mitka and Caspersjs, jj. 

. neferences (a) 7 C. W. N. 98 and 7 C.W.N. 
670, tef erred to. 


( 2, -Bengai Acts--(Cotit%nued), 

j Act yiIlofl 888 (Beagai TenaBcy)- (Co»«;). 

I (19) Ss, 93 a)id9o— Appointment of ft swcces- 

I sor to a common manager. 

Having once made an appointment of a com- 
mon manager, under S. 95 of the Bengal Ten- 
ancy Act, it is not open to the District Judge 
to appoint a siicccssoi (o the manager on his re- 
signation. pwarka Nath Mltra v. Bankutesh 
Lai Mitpa, IOC W. N. 437-7 C. L. J. 109. 
StepAen and Mookerjee, jj. 

(T.)-a) S. 95— See Ko. 19, sujna, 

(20) S. 103 B— Application of -See An I 01^1879 

(CnoTA 2^ ^(.Pi K Tj n \5 cy) No 2, 13 C. W. N, 

111 . 

(21) Ss. lOJ />*, lOd, 106, J08-£tecoid of-nghts 
— Suit to con ect 01 altei entnes — Maintain- 
ability 

No suit lies foi tbc alteiatioii oi correction 
of entries niride in the leeord-of-rights. publish 
cd under Ch X of the Bengal Tenancy Act. 
Persons tiggi 1 C ved liy the entrns should have 
recourse to the special icmcd\ piovidrd in that 
chaptci Jogendra Nath Roy v. Krishna 
Promeda Dasei, 12 C ^\ . N 1032-8 C. L. J. 
322, 

* Maci.ean, V J and Doss, J 

{’21 -a) S. 105— See No, 21, sKjna. 

(22) Jci VII of J88o [befoic amuidintnt by 
Atd.B C.oj 1907), Ss lOo, 106 and 108 
--Jiecoid oj 1 ', fills — Kntnesns to character 
of hohbmf and status oj tenant - Contdion 
oj enh tes I'lopet j^ioceduie. 

lUfoie th( pa.ssm^; of \< t 1 B. C of 1907, an 
cnti\ in .1 finally jiubli-lK d reeoid of-rights that 
1.1, nds held bv tenants we o wnl l.ands or that 
the status of the tenants was that of sett led 
i.iiMits could not 1 k‘ t 01 leeted by tbc Settlement 
Oliieei, except iii <i suit instituted under S. 10(5, 
Bengal Tenaiie} Act. Ho bad* no authority to 
lovise sneb an entr\ iindio S 108 of the Act. 
Sambhu Chandra Hazar.i v. Puma Chandra 
Pal, 12 C. W N 122.^7 C, L. J. 103-35 C. 
17G, 

AIaci HAN, c . 1 . and C ii.im, j 

(23) S. 106— lieco) d-oj-} hjIUs— A pplications to 
coirect entry, made bejme Amending Act oj 
1898 — licjei mice to cifil Court under Amend- 
ing Act- Jurisdiction— Hterpietatwn of 
Statute— C haUijL oj pi ocedui e during pend- 
ency of proceeding, 

A reoord-of-iigh*ts having been prepared in 
1896, the landlord applied in 1897 fdl' the 
correction of an entry, under S. 106 of ijhe 
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2.TBeV0i Acat-{CorUiiitud^ 

JUt ¥III of lass (Boafol ’tm»aey)-^{Contd). 

Bongo] Teoanoy Act as it then was. After the 

Amending Act of 1898 was passed, the case was 

referred to tbo Civil Court under the proviao to 
S. 106 of the Act as amended ; 

Heldt that the Court has jurisdiction to try, 
notwithstanding that the proceedings were 
COiuiuenoed prior to the passing of the Amend- 
ing Act, which first empowered a reference to ] 
the Civil Court. | 

In matterb of procedure, an Amending Act 
would affect legal procecdingh instituted under 
the repealed provibion. Rahlmuddin Sarkar 
Y. Jagat Kishore Acharya, 12 C. W. N. 987. 

CoxB and Ryvks, jj 

(23-i) S. 106— See Nos. 21 and 22, supra. 

(23-iij S. 108— See Nos. 21 and 22, iivpia. 

(28 ill) S 115— See No. 7,oMp7a. 

(23-a)S. 120— Zeraib Zand— Admission— Reci- j 
ial in a deedSstoppeL j 

The last Sub-section to S. 120 of the Bcngai 
Tenanoy Act docs not c>cludo evidence which t 
under the Evidence Acit is otherwise admissi- < 
blc. 

In determining the qucbtion whether a piece 
of land hZeraitor not, held, that an admission 
in a kabuliyai as to the ch.iracter of the land 
IS relevant evidence. Bhagtu Singh Raghu- 
Bath Sahai, 18 C. W. N. 135. 

Mitiu and Hkll, jj. ^ 

(23-6) S. 120 -See No. 1-a. supra. ' 

{U)S$.Ui,m and 193, Sell 111, Ail 2 
T-Foiest right, lease of— Suit Jor money due 
as price oj trees — Damages for hi each of 
conti act—buii for arreai s of i ent— Limita- j 
iten, no admission, / msed in appeal — Grant j 
to cut timber of a certain size, of limited j 
rights, construction of. 

A grant oi the right to fell limbei of a pai ti- 
cular class and bpecilicd size dining a defined j 
period of time, though extremely restricted m | 
its scope, which* prohibited the losBcc from , 
doing any damage to the baiiLar mahal, i. e., 
to the forest, and imiKsed upon the lessee a 
condition to notify to the Court any occurrence 
which might happen and though it obvi- 
ously granted no interest in the soil itself, was 
obviously grant of the most valuable of the 
foreat ][]ghtb ; it cannot be regained as a sale 
6i timber (a). { 
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2. -Seagal Act8—{Coiitinutid^, 

Act yill of 1888 (Bengal Teii8Boy)-r (Oenfd). 

A grant of a fishery right or right of a 
I pasturage or the like may be made indepen- 
I dentJy of an interest m hnd (b), 

A grant of the trees as distinrt from the land 
111 which the grantor i*e.serves every forest right 
except the one which is granted is nevertheless 
the giant of a forest right withiq the meaning 
of S. 193 of the Bengal Tenancy Act, and a suit 
for the reco\er\ of money payable in respect of 
such foi(3St rights is governed by the three 
M‘ars’ lule of limitation laid down in Sch. Ill, 
Alt 2, cl (6) of the Act 

I’hc provisions *of the Bengal Tenancy Act 
applicable to suits for the recover} of arreai*b 
of rent are, haMUg regard to the phrascplogy of 
S 19S of the Act, designedly made applicable 
to suits for the recovery of siims ihat are not 
rent; and money payable in respect of forest 
rights IS not rent within the meaning of S. 3 
(5) of the Act. 

The question of limitation, laiscd in the 
wiitteii statement but abandoned mthc Court 
of fust instance, is a clear question of law, and 
it could be raised m the Court of appeal. 

Under S 184, sub-R lot the Bengal Tenancy 
Act, it IS obligatory upon the Court to dismiss 
the Sint on the ground of limitation, although 
limitation has not been pleaded. 

Rotusal by a counsel oi pleader touige a 
question of law is a mcic admission of law 
which 18 not binding upon the party, and the 
party may raise the question m appeal al- 
though not laised in the lower Court, specially 
wher** the (|iieation of limitation obviously 
aijses uium the adiiiitled facts of the case (d). 

Although standing timber is movable pro- 
pel ty within the meaning of S. 3 of the Indian 
Registration Act, yet under S. 3, cl, 25 and 
S 4 of the (rcneral Clauses Act of 1897, stand- 
ing tiiubor IS immovable property within the 
meaning of the Cn . Pro. Code (c). 

Crowing trees ma\ bo regarded as partf of ^ 
the soil and con.scqueully immo\ablo pro- 
port\ (/). 

But wore under a contract the grantee has 
no right to the soil, takes no interest in the 
land and obtains a nght to the trees with a 
view to fell them immediately or within a rea- 
sonable time without any stipulation for the 
beneficial use of the soil but with a license to 
enter and take the trees away,, the transfer • 
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mayber^arded as one ot movables, (e). owner of aU the lands included in tie 

AMnUa Oarkar v. Airaf ill Handal, 7 C. »« Ws interest in a portion had been sold at a 

L.J. 152. / i»i6,under the Public BemandaBeeoveiyr Act. 


Stkpsek and Mookf.bisf.,jj. I that »deomion of the question tins 

nt/erences ;—{a) 28 W. B. 4Sfl, (b) ,83 C j ® lue^^'O" wiatin'g to the amount of 

eOl, S ; (c) 28 C. 8G: 6 C.L. J. 237, (d) 33 C. ''®”‘ “nnually payable, and an appeal lay against 

267; (2C3) 26 1. A. 216 = 27 0, 156, 29 I A 70 the decree under 8. 1.53 of the Bengal Tenancy 

^25 M.'S67, H. (e) Punj. Bee. ; 112, 7 A. w’. N. ®**' **•““" »• Beni Madhab 

59; 19 B. 207; 11 M, 193, R (f) Exeh. 77=80 Bamantat 8 C L.J. 519. 

B. B, 570 ; Ji (ff) 9 B, A C. 501 = .83 B, K. Rampiki and Mookebii, jj. 

Q^Q 7 ? t 

* ’ * UefevencB —{a) 21 C 722, F. 

{2S) 5. U^-^Suitfor rent^ Aggregate rent-- (28) S, 153, cl. (h)—Co-skarer lavdlord-^Suit 

Aggregate area — Single suit^Maintainabi- ! ior share of rent without making other 

lity of suit—EaectUton of dea ee. i co-sharei s parties— Appeal^- Second appeal 

A landlord is on tit led to bring one suit for Code (Act XIV cf 1882) ^ S. 

the total rents of three separate holdings, 

giving the total area aa the sum of three hold- ^ *'*’ co-sliA'iier landlord for his share 


ings. lie is not bound to bring three separate 
suits. “ ' 

The suit is maintainable, though the land- 
lord may have difficulty in executing the decree 
obtained in it under the special procedure pre- 
scribed in the Bengal Tenancy Act (a). Nanda 
Lai Mocker Ji v. Sadhu Charan Khan, 7 C. 
L. J. 90. 


of the rent only without making the other co- 
sharers parties IS a suit instituted by a land- 
lord for the recover) of rent within the mean- 
ing of S 153, Bengal Tenancy Act. 

! Where the rent claimed in such a suit did 
not exceed Rs. 50 and it as tried and dismiss- 
* od by a Munsif who was special) \ empowered 
under cl. (b) of S. 153 , 


Holmwood and Sharfuddin, jj. 


heU, that no appeal lay to the Subordinate 


Reference : — (o) 34 C. 298, F, 

(26) S. 153 — Value of suit —Withdrawal of 
pot tion of claim — Transfer of oificct spe- 
cially empower td— Powei , if ceases 

Whpre, in a suit for rent, the claim original!} 
made exceeded Kb. 50, but, when the suit 
came on for trial, the claim was reduced to 
Rs. 7-8-0, a certain portion of the claim haMng 
been withdrawn ; 

Held — That, for the purpose of un appeal 
under S. 153 of the Bengal Tenancy Act, the 
amount claimed in the suit should bo consider- | 
ed to be less than Rs. 50. | 

When a Munsiff is empowered to cxcrcise 
final jurisdiction under S. 158, he does not 
cease to have the power by reason of his trans- 
fer from the station. S M. Shilabati Debi y. 
Mr* M. y. RoderUuei, 12 C. W. N. 448^35 C. 
—547. 

Maclean, c.j., and Coxe, j. j 

(27) 5. IdS’^Second Appeal— Renty sml for. 

In a suit for rent, the defendant pleaded 
i'Uat the plaintiff was not, during the whole of 
the period for whtch the rent was claimed, the 


Judge and hence no second appeal from his 
decision *e\i sing that of the Munsif. 

But the decision of the Subordinate Judge 
being without jniisdietioii was set aside under 
S. 022, Civ. Pro, Code (a), Bhagabati Bewa y. 
Nanda Kumar Chuekerbutty, 12 C. W. N. 835. 

Maclean c. j., and Dobs, i , 

Refeienccs ,—(a) 12 C W. N, 249 applied \ 
and 8 C. W. N. 472 not followed. 

(29) B. 167— Notice, proof qt service of — 
Validity of notice— Kntries in the order-sheet 
of the proceedings, evidentiary value of. See 
PosBESBioN No. 3, 7 C.L.J. 2G2. 

(30) S. 167 — Suit to annul encumbrances 

Service of notice, decision as to— “ Pinal de- 
cree”— See Ctv. Pro. Code, Nos. 342 and 343, 
12 C.W.N. 545. 

(30 a) S. 171— See No.*14, stqwa. 

(30-6) S. 178 — See No. 12, supia. 

(30-c) S. 179 — See No. 4, siipta. 

(30-d) S. 184 — See No. 24, supra. 

(31) S. 188 — ‘ cquired or authorized to do’ ’ 
-Filing of suit— Sec Co-an \nr.RS, No. l" 12 
C.W.N, 249. 
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2,-- Bengal Acts—[ContiMied). 

Act Ylllof 1885 (Bengal Tenancy) 

(31-tf) S. IS^— Soo No. 18, snpin, 

(31-5) S. 193— Seo No. ‘21, supra. 

(32) Sch. Ill, Ait. {h)—LtmUationof rent 
suits— Faslee year — Rent due on the last 
day of Rhadra—Pe7tod of limitation. 

The period of limitation where the Fuhlec 
ycai prevails is three seaib from the last dav 
of Jeith. If any instalraeiit is due o,»i the last 
day of Bhadra, thi pciiod ot limitation will 
expiry on the last day oi Jcith in the third 
subsequent year, so that, in such a case, The 
suit must ho brought not within three \oars 
bub within two Ncars and nine JYlonth‘^. Is 
Wardhari JMngh y Ram Brich Roy, 7 C. L. 
J 100. 

MiTst\ and OriMOM). JJ 
(. 33 ) Sch. in. Alt 3- Occupancy holding - 
Dispossession ofraiyat b>/ eduction pnithasct at 
sale til execution of landloid's deciee — Suit to 
tecovei — Limitation. 

Where a landlord obtainoa a rent decree 
against some of the hens of an oeeupaney raiy- 
at, and certain othei h(;ivs of the i aiyat were 
dispossessed bv the purchaser .it the ‘^ale hold 
in execution of the decree, 

Held, that a suit b\ the dispos'?cssc‘d heirs foi 
the recovery ot the holding isgo^oinod b} Uie 
two years’ lule of hmib.ition under Art. d, Sch. 
Ill of the Act. Amiouddin Munshi v. Ulfatua- 
nifisaBibi, 13 C. W N J08. 

Uamj'Jni, C. J and Jtoss, J. 

Act 1 of 1895 (Public Demands Recovery) 

(1) Ss. 10, 1'i and Jl—i\otiC'‘ of sei vice sci ved 
pn, an adult vie mbei —Meaning of 
Adult " — Ceilificate officer — Collector of 
the 24- Parganas 

Where a notioe under the puivisions of S 10 
uf the Act is, in the absence ot the party to bo 
served, left with an “adult member of his 
family residing with him,” and such person 
is above the ago of JC rears at th«‘ date of this 
service, he is an adult” for the purposes of 
S. 10 of the Act. Where the object of serving 
n notice is to enable the judgmeat-debtor to 
contest his liability aud it is proved that such 
notice bav ing been scrvi'd on a person alleged 
to reside with him, and the notice actually 
reaches the judgmeat-debtor and he contests 
the claim, it does not lie m the mouth of the 
judgment-debtor to say that the notice wasno|j 
validly served, because the pcjci-'on on whom it 
was mide WAS not prove. ! to h i rending with 


I 2,—BengaiAct8—{Contirmed). 

i Act 1 of 1895 (PubUo Denandf Reisotery)- 

j (Concluded). t 

him. The Collcctc.’ of 24 Parganas is the 
proper certificate ofticer to enforce the certifl- 
I cate against immovable property situate in 
Calcutta. Hari Charan Singh v. Chandra 
; Kumar Bey, 35 C. 28G. 

' l\r\cLEAN, c J., Harinciton and FnET- 

• CJlER, JJ. , 

j (2) S. 12 — See No. 1, .sHprn 

1 (S) S. 131 — See No. 1, swpra ^ 

I Act V of 1897 (Benzol Estatea Partition) . 

j (1) SS.29&G5— Order under S. 29- EfE#ct— 

, See Maiiomedan-L\w (PhkEmption), No. 135 
C. 575. 

c 

' (2) Ss. 46 and 46 — board of Revenue, rules 

J) anted by — Batwara pioceedmgs—Rent. 

I entries as to, payable by tenants, if evuL 
euce against tenants— Publication pie- 
! sumed in the absence of certificate. 

, ICiitries m baticara papers as to the amount 
j of the rents pa\ able by tenants are evidence in 
I the same way as entries m the record of rights 
prepared under Chai ter X of the Bengal Tenan- 
cy Act aic eyidonoe under S. 103 B of the Ben- 
gal Tenancy Vet, though they may not be very 
\aluable cyidencc. 

Vbsciice ot the certificate of local publica- 
; lion IS not siinicient to show' that tbcic was no 
' publication A presumption should be made of 
I the logul.inty of the proceedings of an oflicer 
{ conducting a pal tition Janki Dobey V. Kirfa- 
! rath Boy, 13 C. W. N. 9:j. 

I Mini A and Bem.,, .tj 
I (2-a) S 48— See No. 2, supia. 

(2-6) S. G5 —Sec No 1, supra 
S 72— Judge not to follow iiroccdure 1 iid 
j doyyii in, in making allotments, but to f^low S. 
j 59G, C P. Code. See Civ Pro Code, No. 244, 

I 8 C. L J. 521 

Act 1 of 1899 (General Clauses). 

(1) S 8 cl. (r) — Effect of repeal on rights 
previously acquired— Act I of 1907, (Bengal), 
S. 64-SceCiv. Pro. Code, No. 202, 12 C. W. 
N. 484. 

Act 111 of 1899 (Calcutta Municipal Act). 

(1) Agi cement for lease --Contract — Calling 
for tenders, when obligatory— Covenant in a 
lease relating to the tenement — Mandamus- 
Matters of discretion— Sec Speciftc Bet.iep^ 
Act, No 33.-, 13 C W. N, 129. 
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2.—Beafal ActB—(Co%icludcd). 

Aet Jof ltf)3 (Bengal Tenancy Validation). 

S. I — Eeleasc by co-sharcr, if transfer — 
Nou-paymenfc of landlord’s foe, if invalidatofi 
transfer — Sec Act VIII of (I'fwncv. 

Bencjal), No t)*Vl C. W. N. 478. 

Act 1 of 1907 (Tenancy Amendment) 
g, 54— Bengal Oanercil Clauses \el. (1 of 
1899), Sf 8, Clause (r)- Application to set aside 
rent sale— Bight acci ucd pi cvjouf. to Act 1 of 
1907, but a][/t>lication after n-neal-'EtTer b Sop 
C i\ Pko. Coni', No. ‘20i 12 C. \V N. Ill 
J. - Bombay ACi^. 

Act Y of 1862 (Bhagdari and Warwadari! 

{l)S. d- -Jihftg- StiO-dtimoii^ of a Hhncj - 
T limitation. 

Possession, acrpiiicd inulcr an alienation, 
made in contravention of S il of the Bhagdan 
Act, 18G2, can becoiii <3 acl\ci&e and b.n a suit lot 
locovery Jiv the indisidual alienoi , oi his re- ^ 
inoseiUatives in interest. Adam Umar | 
Salev Bapu Bavaji, 10 Bom T, R lPi8 
B M’CHi'.LO \i an d H f a ' i o n , J . 

Hefeumccs — 4Boiii L K. 797, and 28 Bom. 
398 = 6 Bom. L. R. 428, £ 1 ; and (1879) 4 A pp 
Oas. 321. /{ 

Act XIY of 1869, amended by Act 1 of 1900 
(CiYil Courts). 

s. l6--f*iobaie and Adninusbatwn Act (P 
ofmi),Ss 86, r>], jmhfe- 

Assistant dvdqe dfcidmj apphtalions 
v'lieicinilie subject- mattd does not e;eceed 
* ns. 6,000 in valve - A ppeal to IhsUut 
Couit—Nodnert appeal to Hiffh Court- 
Potner of local Leifislatme to amend an 
. 1 ei parsed by Sv]^ erne T.eq'i slative Covueil - 
India Couucil' s Acl{6j andOii 1 w. c 14’) S.'>, 
The Probate and Adnnnisbr.ibion Not, 1881, 
l>eing ■'a law made b> an iiutlionU inlndia, is 
subject to the powers of i opeal oi ainendiiiciit 
granted to the local Legislatuic by b. 5 of the 
India Council’s Act, 1892 (55 and 56 Vic c. 14). 

* Hence, the provision of the Bombay Civil 
Courts Act (Act XIV 1869), S 16, b^ which a 
probate matter can be tried in the first in- 
stance by the Assistant Judge and bv which the 
appeal in cases w''here the amount of the sub- 
ject-matter does not exceed Rs. 5,000 will lie 
to the District Court, is one which the local 
Legislature was competent to make Lazmi 
Tatya Logadc v. Aba Appaji Lugade, 10 
^Bom. L, R. 924. 

Scott, c. j., and Heaton, t. 

• !# 7c 


3.-— Bombay Acts-- (Continued), 

Aoi III of 1876 (Mamlatdar’B Court). 

(1) Act JI of 1906 -Gcncrnl Claims Act (limn- 
bay Act J of 1904), 8, 7- Bombay Act II of 
1006, S. .?.>* -Proceedings commenced 
under the old Act~~Iiigh^ of appeal git'en 
bif the new Att can be of no avail — Bight 
ot appeal md a matter of procedure, 

\ Sint, under the M.iml.itdar’s Courts Act, 
1876, \\as commenced on the 24th February, 
1906 On the 29th Oitobei, 1906, the new 
Al.imlatdars Courts Vet, 1906 c.iiiic into ifpera- 
tioii wlinh i‘(‘pe.ib‘d the foimer Aet, Oil the 
26th J uni ii N , 1907, 1 he M dll ilatdar dismissed 
th»‘ siyt. 'I’be plaiiilill presented, on the 12th 
Alar(,h, 1907, a petition for revision to the Col- 
lector. It was under S. 23 of the new Act. 
The Collector held on the Gth April, 1907, that 
he had no piiisdiction to entertain the appli- 
cation 

Held. (Ij tli.it Lhi- lepealiiig Act, could not 
giM* the right of rcMsioii in respect of proceed- 
ings coinmein ed iinder the Art of 1876 
(2) that, oil the words of the General Clau- 
sens Act, 1904, (S 7), it wauld be wrong to hold 
* that ‘the Collector had jurisdiction , because, 
so to hold would be to affect a legal proceeding 
in u'spect ot a right which had accrued under 
the old Act 

To distuib an existing light of appeal is not 
.1 mere alteration of procedure ( a) Nana Aba 
Katkar v. Sheku Andu Bokade, 10 Bom. L. B. 

330-32 B. 337. 

SiuL\w’kem’1 Jenkins k. r. i, f,., c. j, 
and B\TniFi.()n, ,i 

Befeieuce^ --(a) (1906) A. C. SG9j followed ; 
9 Bom \i R 627 .uid 9 Bom. L. R. 1028 not 
follourd. 

Act Y of 1878 (Abkarl). 

S. 16 — Country liquor, attachment and sale 
of — UoUectoi’s fiermiSKioii — Sec Civ.Pre. Code, 
No. 176, 10 Bom. L. R 13. 

Act Y of 1879 (Land Revenue Code). 

(1) S, 81— -Annual tenancy— Determination- 
Notice by landloid. 

An annual tenancy to^ which the Land Bc- 
veiiiie Code applies, cannot be determined 
without a notice in writing by the landlord (or 
by the tenant). Ochhavlal Chandrapeasad v* 
Gopal Kalyan. 9 ]3om. L. R 1332=32 B. 78. 
Sir Lawrence Jenkins, c. j., and Hba* 
TON, J. 
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J. ^Booit^y ^ cts — {Conlin iwd)» 

left Y of 1879 (tond Revenoe Code)-(Co;icW). 

m S. 176 -Power of Manager, Rnonmbered 

Estaties, to ihsue warrant of attachment on de- 
ficit ou re-salo of a lease. See Hoiii*.av Ai:r 
XX OF 1881. No.^, ‘i Sind. L. H. 20. 

Aet XYll of 1879 (Dekhan Agriculturist* 
Rellefh 


3,^Boaibay AGis—(CotUitiu^d). ^ 

Act XYII of 1879 (Dekhan Ag|sJettIt«rl*t» 

R9liet)—{ConHmed), 

the District Court jurisdiction of the Judicial 
Commissioner's Conit. But those dwiwons. 
being the decisions of single Judges, are not 
binding on succeeding Judges of the hadai 
Court. GulamKuseln YuUee Y. Fallb Bldik. 
2 Sind. L. K 28. 


(1) Traders owning land whether protected 
hv the Act— See JuummcTioN of V^ivin and 

Revenue CouiiTs, No. 10,0 P W R. 1908. 

(2) kn. 3 and 11 -Huxt on moitgaae oqam^t 
AgricuHui lat - JunsdicHon. 

S. 11 of the Act applies only to aiiits^ of the 

description 'mentioned in S. 3, cl. («^), to 

suits for money due, on jk count, for the price 
of goods sold, and on contraotual engagements 
Clause {y), however, of the same section refers 
specifically to suits for thes.ile of the mortfi.iged 
propert> . So, where the money to he recovered 
is charged on immovablt propertv and the 
claim is to enforce that charge, the suit is 
excluded from the scope of the clause (?r). m) 
ffdd that a suit against an agriculturist to 
enforce a mortgage claim, in the Court with-- 
in whose jurisdiction the morlgagcd proiicrtv 
was situated, fell under the specific descnphon 
in cl. Ip), and that the more general description 
in ol. (w) was not applicable, and that S. J1 tf 
the Act was therefore no bai to the jurisdiction 
of the Court. Nup Mahomed Lalan v. Sayad 
RofthauBhah, 1 S.L.K. 246. 

LroAh, j.c., and Piivrr, a.j.o. 

Reference .—(a) '2i> B. 244 (247), R. 

S. 'i— Defendant, summoned for exami- 
nation — Vaymvnt of h.itta. 

Where an agricnlturist-dcrcndaut is sum 
moned to he examined liiidei R. 7 of the Vcfc, 

It is not necessary to pa\ ro him. Ganga. 

ihaukarPrabhashankarv. Bodhar Madhbhal 
10 Bom. 1 i. R. iltVd. 

Basi l ^cott. c 3 . imd B \thc in . o ii, 3 . 

(3-a)6. ii — Suit on commission agency ac- j 
count filed, against an nnnculfnnsf- Peci. 1 
sions of Sadai Courts, 

A suit against an a^i lenltuiist on a eommls. 
gion agency account is barred b\ S. 11, Jiombay 
Act XVII of 1879, if he lesides beyond the 
Court *8 jurisdiction {a), 

« 

Judges of District <'ourts are bound by deci- 
gtons the J udgos of the Sadar Court un til ques- 
tioned dr overruled by thu Judges exercising 


Ha V WARD, A. J. ^ 

liefeieuces .—{a) Miscellaneous' Application 
No 10 of U)03, Diss, V J. 1807, 200, F, 

(‘1-b) S 11 --Ree No. ‘2, snpm . 

(4) Ss. iV aud uctuaiy mortgage— 

licdemption—Arcnunts ial^en— Result of the 
account. 

The provisions of S 13 of the Dekhan 
Agriculturists’ Relief Act. 1870, arc impera- 
tive The .iinount due in a suit for redemption 
of .1 iisufi*uctii.ir\ 11101 tgage in which the pro- 
visions of S 12 of the Aet have been complied 
with IS the amonrit which is found to be duo 
upon taking accounts in the manner provided 
by S. 13. It IS not enough that the Court 
should ascertain the consideration for the 
mortgage bend after an inquiry under S>. 12 
and then proi'cod to pass a decree for the 
Hiiiouiit. Dadabai Muse Yalli y. Dadabhai 
Yalll Abhram, 10 Bom L R. 745 - 32 B. 516. 
SrOTT, C .T . FIeaI'ON j. 

Rs. 12 d 13 -Change in substantiv e law 
during progres.s of suit — Tiaw applicable to 
ihc suit— See Giv I’no, Conr, No 232, '10 
Bom Ii. R 025. 

i (5 a). S 13 --See Nos. 4 and 5, stipra 

(G) S. l')-R - Ik'd oe for ledcmption—Poicer 
; to order tnstalments—Infc) est prortded by 
i the den ee cannot be subsequently cf\^icelled, 

' S iri-Ji of the Jlekhtin Agjienlturisfcs Relief 
I \c,t, 1879, does not allow the Court to cancel a 
' diieclionfoi Uic payment of interest contained 
ill the decree 

The section says that the Court, in the oourge 
of any proceedings undei a decree for sale, may, 
direct 1 belt any .irnount payable bythemort- 
giigor undei that decree shall be payable in 
such instalments, on such dates, aud on such 
terms, as to the payment of interest as it thinks 
fit. But the intei^st is as much payable 
under the decree as the principal^ and the sec- 
tion does not say that the Court may direct 
that any amount payable under the decree shalf 
not be payable ; it merely empowers the Cour 
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Acts—iContimied). 

Act XVn of 1879 (Dekhan A^ricultofiflts 
Rftliof ) — (Concluded . ) 

to modify, in the partiouliir nianoor there dc> 
iicribed, tho tetyxis of the paynieiit. Gokaldas 
Kala Y. OoYind Yiswanath, U Jioni. L. R i 
1334-:82B. 98. ' 

Jenkins, c. j. and Hvauon. 3 

(7) JJ-JJ — Decree — histahiunitf» — Powei to 

award rfresh %mtalmcnp. | 

Where aSeureo allowing iiibtaluicnts ha.s ai- 
icady been obtained, S. 15-B of the Dekhau 
.\gricultunsts’ Relief Act, 1R7'J, does uotpei. 
mit the executing Court to reconsider the whole 
matter afresh wuh a mow to the hubstitution 
of some jievv bchemo of inbtalmeiits. 

The becond clause of S. 15-B of the llukhan 
Agriculturists’ Relief Act, 1B7U, refers only to 
those cases where di lections for pavmciit have 
already ^beoii given under the fiist clause. | 
Shankar Shamrao v. Shankar agandayy a, JO 
Bom. L. B. 44o. ; 

Batch elok and Hl \ton , j j , i 

(8) S. tiO — JUectee — Execution —Cum l\s iioiret . 
to (pant inskilmenta — C%o, Pi o Code (Act 
XIV of S i.:f--Kes judicata. 

A Court has power iii execution proceedings 
lo grant instaluicnts in the payment of a decie- 
tal debt, under S JO of tlie I )ckli.in Agricul- 
turists’ Relief Act, I870,e\eij where the iiisial- 
ments are refused at the time of the pti^sing of 
the decree. Bal Diwali y. Girdhar Govindram ' 
Piltel, 10 Bom. L. K 577 -:i2 B. Iiyi. 

Jenkins, c i . and Batcueloh, j. 

19) Ss. 4b A 47— Manager of joint Hindu 
family cau represi'n t it in su its brough t on behalf j 
of it — Co-parcener f.in .ilso rcprcMiiit if his ac- I 
tioii IS consented to 01 ratified by bis co-pa rce- 
— doiiciliator’s certificate obLiincd under S. 

40 by one co-parceiier as maiiagei or wuLh consent 
of other members — ]Mamtainahiht\ of suit h\ 
co-parceiiers to whieh S. 47 of Aet applies — See 
Hindu Lwv (Joint KAMn.\), No. 9, 10 Bom* 
b.R. 506. 

(9-fl) S. 47 — See No. 9, supra. 

(10) S. 60- A, signature of Registrar under —not 
valid attestation. See Transfeb of Phofkutv 
Act. No. 30, 10 Bom. L.R. 943. 

Aet XX of 1881 (Bind EnciGnbered Estatee). 

S, 10- -Bombay Act V of 1870, S. 176— 
Manager's power to I’ccover deficit on rc- 
* sale of A lease by tssuiny a warrant of 
attachment— Receipt of moipiy due to plain- 
I'lff bydefendanU 


iM 

j 3.— Bombay Acis----(Continued). 

j Aet XX of 1881 (Bind Encumbered Eitatei) 

— (Concluded). 

[ Under S 10. Bombav Act XX of 1881, the 
Manager of Encumbered Estates has the power 
of the Collecto) fur tho purpose of recovering 
rents and profits due in respect of the property 
undci his management. The Collector has also 
the powei under S 170, Bombay Act V of 1879. 
to iccovcr’a deficit on re-sale or on arrears of 
land revenue by issue of a w.irraiit. 

The deficit on a ic-salo of a lease, being nferely 
damages for breach of contract to take the lease, 
the Manager is not authorized to issue a 
warraiiji of attachment, (r^) 

Wlieio money is locoveted by the defendant 
which, 111 justice and equity, belongs to tho 
plaiiitifl iindei circuinst.irjces which render tho 
loceipt of it, a lecei^^t by the defendant bo tho 
U'-cof the plamtifT, the latter is entitled to 
teeovei (b). Bachomal y. The Manager, 
Encumbered Estatee in Sind, i Sind, h, R. 90. 
fiUevs, J c. and Piivirr, a. j. c. 

liferences .—(a) 7 Bom L. K. 1117, R ; (b) 
,ir> C. 056 A 25 M. 548, ft. 

Aot yil of 1887 (Todft Oirai allowances Aot). 

S. 5 — Vttuchmont and sale of Toda Giras 
allow«ince — What interest m the allowance is 
att.ichablc—“ Likely to become due” — Inter- 
pretation —Sec Todv (Ijuab Allowance, No. 1, 
10 Bom. L. R. 1901. 

Act III of 1888 (City of Bombay Municipality). 

(1) City of Bombay Municipal Act (Bom. Act 
ILl of 1888), ti — Municipal Cuimuas- 

sionet — Vowel to i einove objectionable struc- 
tmes — K.ccicise of the power — ^'Appear," 
interpi elation of- -Danger, kind of, contem- 
plated by the section— Discretion vested in 
theConunissionc, — Court's interference with 
the disci chon -Cvmviissioncr can act 
thioiKjh agent- -llujhl of the party to be 
hcai d in aiiswci to his notice— Injunction to 
re btKun Commissioner from pulling down 
a building. 

Tlic primary object of section 364 of the City 
of Bombay ^Munieipal Act, 1888, is the safety of 
the public, to secure which the Commissioner 
must of necessity be given very wide powers. 
But it does not follow that those powers must be 
exercised arbitrarily and without due consijiera- 
tioii of the provisions of the section and the 
right of individuals. In the first place, it must 

appear to the Commicsiouer that a structure 

« 
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Act8 -(Conimued). 

Attt 111 of 1888 (City of Bombay Municipality), | 

^(Continiied), 

is in a ruinous condition or likely to fall or in , 
anyway dangerous to any person oocup>ing, ; 
resorting to or passing by such structure. He I 
may next by written notice require the owner or j 
occupier to pull down, secure or repair it. | 

The word "appear" in the section does not | 
involve "appears to the eye " It sufhcient | 
if it appears to the Commissioner on the repre- I 
sentations of a competent oilic er whose duty 1 1 is { 
to make such representations iiut the Comniis- 
sioner's action when "it appeals" is judicial, 
so that he must exorcise his disi^'eiion in 
determining^ what action should he taken. Ho 
does not satisfy this test, where he merely signs 
the notice winch is sent to him by the Execu- 
tive Engineer because it has jneviously been 
signed by that oflicer. iPis only b} aid of a 
fiction that it can be said that a notice signed 
in this way by the CommissioncL cuiuplies with 
the section, which should bo considered es a 
notice to show cause. It is not invalid ; at the 
same time it cannot deprive the x>6rsoii served 
with it of hiB right to^iljject unless the legisla- 
ture has clearly depri>cd him of such a right 

Hanger means peril, risk, hazard, exposuie 
to injury fiompain or other evil, and can \aiy 
in degree according as the apprehended injuL> 
is expected to occur at once or at some future 
time. S. 351 apphing to all degrees of dangci 
and prescribing various pieunitiouary ineasiiu -. ' 
to be taken to prevent injury icsiiltiug Iheie- 
from, it lollows that In^t tin degrci of daugei 
must bo ascertained and then the appropriate 
precautionary measuie pieso^bcd. 

Discretion must not be arbitraiy. The very 
term itself standing and unsuppoitcd by cii- 
cumstaiices imports tbc exercise of judgment 
wisdom and skill as contia-distingiiisbed from 
unthinking folly, heady >ioleiice or rash injus- 
tice (a). 

The legislature has vested in the Commis- 
sioner a discretion in the maltei (S. 354) and 
the Court would nut into h tc in his cxcruse of 
it merely because the object in mow might be 
carried out in some «jtliei \va>, nor would it 
lightly impute to him liad faith. But the 
Court is, m the liist instance, entitled to 
inquire whethc** the discvctiou has been exer- 
cised. The discretion htL» to be exercised, 
first coming to a conclusion as to the state 
of the structure, and ihen in fixing upon 


Bombay Acts-^iConcluded.) 

Act 111 of 1888 (City of Bombay Mun/olpallty ) 

— (Crmclitdcd), 

It IS obviously impossible for the Commis- 
sioner to inspect all stniotures that are suspect- 
ed of being dangerous. Therefore, it is a suffi- 
cient exercise of his discietion, in deciding what 
striR tiircs are dangerous, if he appoints a com- 
petent person to rcpieseat to h\ni what struc- 
tures are dangerous. But if a notice is issued 
baaed on the ropiescntatioii of such a person, 
it is open to the owner to prove that that 
person has not exeiciscdhis discretion or has 
been actuaced by inijiroper motives in presciib- 
nig the steps to be taken 

If the owner can pio\e to the satisfaction of 
».he Court that his house was not in' such a 
dangerous condition as to wairant an older to 
pulldown, that would bep/mia Icuie evidence 
that the person appL in ted b) the Commissioner 
had not exercised his discretion. 

When the Cuiniiiissionei; has pci fuice to act 
on the advice of bis expert advisers, it must be 
p.oved that tlie} decided judieiall} what advice 
they hhould offer If they did not, the provi- 
sions ol the section have not been complied 
with In othci words, the Commissioner can 
exercise bis d’tretion thiough an agent ; but 
it follows that, if the agent has not exercised 
his disci ctiun, neither has the Commissioner. 
'I’he CummiSbJoiier has the opportuniU to 
remedx this W'heii the owner complains. 

b mlfi certain cicunistaiices, the safety of 
Uu publu must lie considered lu priority to the 
right ul pri\ate individuals as in the case ol 
imminent d.inger ; but where there is no sug- 
gestion of immmcut danger the person affected 
is entitled to be heaid as a matter of common 
justice. Lalbhai Tricamlal v. The Hunioipal 
CommiBBioner for the City of Bombay, 10 
Bom.L R. 8ii 

MACLnon, J 

liefeiencc — (r») 15 I'a.bt. 304, F, ^ 

Act 111 of 1901 (Municipality). 

(1) 6'. of—Mufucqfal CoqtuiLUUin aUuiij 

buna Mv-^Inipcfaiuc duty aiid permitted 
(let — Kcct tithi j\IuiL'icipulity — 
yiiimmie—Cviittb, how jai can interfere 

ititli avtb oj a Ctff poi’Uitioii, 

Wntio the plamtifi sued for an injunction 
prohibiting the Municipality from placing a 
common dust -bin on the corner of a garden im- 
mediatciy in trout of his house, M<i, that as 
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S-Sombay Acts— (Continued), 

Act 111 of "1901 (Munlolpallty)— 

S. 54 of Bombay Act 111 of 1901 iinpo&ed an 
imperative duty on the Municipality to make 
reasonable provision for cleaning poblic streets, 
as the stiieots coidd not be kept clean, under the 
circumstances obt lining in Karachi, without 
keeping dust-bins in some specified spaces : and 
as it was not shown that the Municipality was 
either negligent or not acting with bonafldes 
^n placing one at the? particular site, the plain- 
tiff was not*cntitlcd to the injunction soiighi 
for, although the dust- bin in th I ^ instance was 
a source of nuisance to him. • 

held, also, that to ascertain whelhei or not a 
nuisance is such as to give on c a right of action, 
inquiry should be made into the authorit\ 
under which thcMunu ipalit} purpoi Led to act, 
he law oil which point iua\ be thus suniiuai is- 
od 

(1) Apart fron the terms of the nt.itutc 
which constitutes it, the eorpoiation has no 
more authority to infL'iiige a private right than 
the ordinary citizen. 

(‘2) The corporation can do an act which con- 
stitutes a nuisance, if, and onl> if the power to 
do the act is expressh set forth in the statute 
or lb uoccssarily deducible therefrom. 

(3) Where the corporation has merely per- 
uiisbive and not imperative authorit} to do a 
thing, the inference is that the discretion 
should be so exorcised as not to picjudicc the 
common law' rights of others. 

^4) If the corporation acts within its eApies-j 
or implied authority without nogligeiifc and 
with bona tides, no action lies agaiust it at the 
suit of a person who suslains a private injui} 
by its exercise. 

(5) The Courts put a wider and more liberal 
construction on the powers vested for the bene- 
fit of the public* as a bod\ such as a ^Uinicipal 

Corporation. HansraJ Hirji y. The Karachi 
Municipality, 1 Sind L B. 228. 

* CllOUCH, A.J.C 


Bombay Acts—(Ciyntinued). 

Act 111 of 1901 (Manicipality)— 

could not agree as to the price. The question 
was referred to arbitration as required by 8. 
160 of the Bomba} District Municipal Act, 
1901; but the proceedings before the arbitrators 
were not successful. The plaintiff then 
applied to the District Judge, undet S. 100 
(3) of the Act, requesting him to ascertain and 
determine* the compensation payable. The 
I District Judge iihidc his «iwaid. The Muniei- 
I p.iliLy appealed Itoui the award contcij,diiig 
I th.it they no longer required the plaintiff’s 
I promises and that there ne\cr w'as a completed 
j contract with the plaintiff. 

! * • 
i Held, (1) that theie was a contract of sale 
at a fan valuation, where the Couit not only 
can pjovide, hut under a speci.il statute is 
compelled to provide^ thcme.iiis of ascoitaining 
the price, snd of such a contract specific per- 
formante would be awaidablc. 

(2) tliaf., ilicrefoic, tlicri' w*is a contract bc- 
j tween the paities fiom which the Municipality 
1 could not leeede ^ 

* 

1 As a general rule where the agrcouiout 
I that the price of the estate shall bo fixed by 
I arbitrators and they do not fix it, thoie is no 
j c'oiitract, as the price is ot the essence of the 
I contract of s.iJc, and ihc Court cannot make a 
1 ( nnti act where theic is none. Butthcappli- 
I ,il ilit\ 1 * 1 ’ othcrw I'-c ol this doctiiue depends 
, upon whetiicr the hxing of the price is of the 
essence of the contract of sale (a) 

Where there is a definite and a completed 
contract to give .ind take the estate upon 
j terms to be settled thereafter and the \ aluation 
I cannot be made modo et fouj^a, the Court 
I will substitute itself for the arbitrators (6), 

’ The Poona City Municipality v. Ramachandra 
' G. Karve, 10 Bom L. B. 617. 

■ B\tchi:i.oii and HKATO^, j,i. 


(2) 8, ISO — Municipality -Acfpusitinn of 
laml — Proposal tv acquire — Acceptance 
0 / proposal^—Jhjjerencc as to piice— 
Completed contract— The price can be 
fixed by the Cow t m cases oj dtjference. 

The Poona City Municipality having detcr- 
xniuod to acquiic a portion of the plaintiff’s 
house for the p'urposc of widening a street, the 
plaintiff expressed his willingness to allow the 
Municipality to auquire the same; but they 


i Ite/ci dices —(a) 19 Ves. Jun, 429, F ; and 
, (6) 0 Ch App. 519, /r'/ciredhi. 

I Act I of 1904 (General Clausei, Bombay). 

j S. 7 — I’roccedings commenced under the 
I old Act— Eight of appeal giveu by the new 
! Act, whether cau he of any avail — Bight of 
appeal, not a matter of Procedure— See Aq?? Ill 
I OF 1876 (Mamlatdabs CotitTb), Ko. 1, 10 Bom. 
L.B. 330. 
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^Bombay A cts^iComluded). 

Aotllof 1906 (Ifamlatdap’ii Courts). 

( 1 ) S ly {b)— Landlord and tenant^— Deter- 
mmatUm of the tenancy^Trespasser yet- 
tiny into poHseasion duriny the tenancy— 
Possessoiy smt against tiespas&er at the 

determination of the tenancy. 

The plain tif! let his lands to defendants Nos. 
1 and ‘2 on the 5th June, 1906. In j^ovember, 
1906, the defendants Nos. land ‘J were dis- 
possessed by a trespassei’, defendant No U. The 
tenaney ended on the Gth June, 1906. On the 
29th October, 1906, the plaintiff bled a suit in 
a Matnlatdar’s Court to recover possession of 
the lands (roni defendants Nos. 1-8.* It was 
ooutended b\ defendant No. 3 that the Mam- 
latdar had no jurisdiction to trv the suit so far 
as it affected her. 

Held, that a trespasser Ukc defendant No. 3 
could not defeat the right of the landlord to le- 
cover immediate possession of the land on the 
determination of defendant No. 1 and ‘i’s ten- 
ancy by resorting to the suminarv remedy given 
by the Mamlatdar’s Courts A<;t, 190(i ; 

(2) that the plaintifl’s remedy having becn^ 
to bring his suit under S. 10 cl (b) of the Act, 
on the expiry of the tonanc\ , the fact that a 
trespasser got into possession during the con- 
tinuance of the tenaiiev , but more th.m six 
months before its determination, is not suthci- 
ent to oust the Mainlatdar’s jurisdiction. 

The Mamlatdar’b Act is .i remedial me isuic 
and must be liborall> (onstrued so as to ad- 
vance the remedy. Deu Dada Gavli y. Bita- 
ram Chlmnajl, 9 Horn L R. 1179-32 B. 46. 

‘CUANDAVAllhAll aiul KmoIH’, JJ. 

4.— Burma Acts. 

Act 11 of 1676 (L. Burma Land and Reve- 
nue Act). 

See SrrciFKj Ri.iar.i’ Act, No. 10-rt, 14 Bur. 
L. R. ‘277. 

Aot 111 of 1898 (Burma Municipality). 

(1) &s. 46 ^1; (A) (a) 08, 6y-~8trert Tram 
Jjines — 'lUuldimjii and lan(ii>* ivUhin the 
meanituf of seUfon -Tramway Company 
whether occiqners of land nn which Tram 
titles arelaid unthtnnwaning of ^s. 68 doy. 

The tram lines in a certain street, meaning 
themby the land of tiic strict, in or on which 
the Baugoon ISiectric Tiaipway Company’s 
and rails are laid, is land within the 
of pL (a) of divii^ion A of Sub. S. (1) of 
0t tltit Bumia Jdanicipal Aot. 


4. — Burma A cts— {Concluded), „ 

Aot 111 of 1898 (Burma MunleipaIIty)~(C^of^fd). 

The Tramway Company arc occupiers of the 
portion of land upon whioh they have laid the 
tram rails within the meaning^ of Ss. 68 <& 69 of 
the Act (ai. The Rangoon Eleotrio Tramway 
and Supply Co., Ld. y. The Rangoon Munici- 
pal Committee, 14 Bui. L. R. fi8 = 4 L. B. B- 
‘ 220 . 

Fox, c. J., Ihwiis and Hartn^'^l, JJ. 

itejeiences — («) L. R. 9 (J. B. 9 & L. R. 
A. C. 153, F. 

* • 

(!i) S. (58— See No. 1, nupra 

(3) S. (>9 — See No 1, supra. 

e 

Aot X)II of 1898 (Burma Laws). 

5. 13 (2) — Questions arising in civil cases in 
the Courts of Rangoon — By what law, deter- 
mined— Common l.iw of Fingland — See Car- 
lUKUfe, No. V-rt, 14 Bur L. R. 77. 

S.— Central Provinces Acts. 

Act XYlIl of 1881 (C. P. Land Revenue). 

(1) Malik-makbusa — Malguzar — Whether two 
estates can be held by same pei son— Merger 
— Whether tiansfer oj one affects the other. 

The obj’ect of the definition of “ Mahh male- 
bum'* in the Cential Provinces luind Reveiiiie 
Act of 1881 IS mcrcl) to distinguish it from all 
the other kinds of revenue-paying proprietors 
who m.iy be found in the village. But this 
do(’S not imply that tlic same person may itoL 
simultaneously possess two distinct estates 
undci different forms of ownership, even in the 
same malial m eases wlieic th? doctrine of 
merger docs nob apply. 

The estates oi mahh mahbusa and Malguzar 
in the same mahal are distinct from, and inde- 
pendent of, one another. And the possession 
of ijoth by the same person does not produce a 
merger of these esialcs. ^ 

It lb competent for.i person in the Central 
Provinces to be at once a Malguzar and a 
Malik-Mahbuza in the same mahal ; and trans- 
fers of either oiu of these estates has no effect 
upon the ownership of, and legal rights and 
liabilities appertaining to, the other estate. 
Mt. Mankoo v. Mt. Itnkioo, 4 N. L. B. 3. 

Stanyon, Skcond Ad. j. u. . 

Act IX of 1863 (C.P. Tenanoy). 

<1) Agricultural tenancy^ devolution of-^Ap^ 
pliaabiUty of Hindu Ldw, 
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S*--CettirMl Provinces Act8—(Coniimu^d), 
M IX 0*1 188lil. (C. P. ^exkSXkty)--(CoHtinued.) 

Agricultnra] tenancies in Central Provinces 
areVreatod bv contract and statiitp, nnd their 
devolution is govenn'd by the samp btatutc 
The Tonauoy Afitdoesnot rorof,oiij !0 such things 
as succession by right of survivorship, the ves- 
ting of a son’s interest by birth, and so on. Tii 
the case of Hindus, the Courts, in dealing with 
agricullfural holdings, will follow the Hindu 
Law o£ inheritance so far .is it may be consistent 
with the prtnciples of the '[’enancy \ct and no 
further : and the peculiiai featuiein the biriuer, 
under which a son gets by biHh a vested intei- 
esfc in the property of his fither \^bK•b con- 
trols the father's power over sncli property, has 
ho placq in the latter. Ghanyav UkundRao. 
4N.L.K. 0. 

Stavyox, a j c 

(2) S. ij (?) — Ah^nhiU* occupancy tenant, 
irmi&fer of holdinq by—CofndHwns nndei 
winch tiansfer can be avoided — Statutes 
interfe) luq with pi irate nqhh, vonsti uction 

of.- 

Where an absolute occup,nicy tenant had 
made a transfer of his holding, the transfer can 
be avoided, under S 41 (7), of the Central Pro- 
vinces Tenancy Act, 1898, onlv by the whole 
proprietary bodv acting together, (o) or by an 
agent who is authorized to act on their liehalf 
and whose authority should not hp.ve been 
revoked in regard to the particular transfer in 
dispute. A transferee cannot be disturbed, 
upjder S. 41 (7), if even one of many persons 
composing the body of landlords refuses to join 
in avoiding the transfer, (b) and a suit to avoid 
the transfer was, under the circumstances., 
dismissed. 

Statutes interfering with private rights of 
alienatipn should be stiietl\ construed (e). 

Rfttnji Patel Kanbl v Syed Nor, i N L.H. 4r>. 

pRAKM-BnorKAIAN, J.C 

References :~^(a) 1.3 C. P. L. K. 118, S. A. 
"»No. 20 of 1906 of the J. C. 8. Court, Central 
Provinces, F ; 12 C. W. N. 249, 14 C. 20J, 2 N. 
L. B. 46 (47), R. (b) S. A. No. 20 of 1906, F , 16 
C. P. L. B. 136 (139), 14 C. P. L. R. 129, R , 20 
W. B. 126, 7 C. 414, 2 C W. N. 229, R, and 
Distd. (c) 7 A. 702 (707), B. 

(3) S. 43, Act XVII of 18^9 (Central Provinces 
Tenancy), S. 45, els. 8 & 47— Transfer of part 
of occupancy ^holding — Jurisdiction of Civil 
Courts to entertain suit for ejectment — See 
lunisnioTKy (OP Civil andRtcvenue Ooubts), 
No, 4, 7 0. L, J 499. 


S,—Cenirmi Provinces Acta -{Concluded, 
Act IX of 1888 (C. P. Tenancy)— (Cowcf««fed). 

(4) S, 0? — Decision of Tahsildar that a person 
IS ienani~-~iic\^ judicata— ion of 
C nil Court, 

The second olan.se of S. 92 of the Tenancy Act 
is enabling or explanatory , and is not exhaus- 
tive. A Tahsildar’s decision, that a person is 
a tenant, is not res pidicatn so as to bar the trial 
of the issue, whether he is tenant or not, in a 
civil Coiii^. The fact that a Tahsildar has, 
undei 8. 92. re instated a person as a tenant 
does not bar a cMvil Court from deciding ,whe- 
ther the landlord has the right to evict that 
poison as a tenant, and still does it bar a civil 
Court from deciding whether the person is a 
tenant or not when the landlord bfings a suit 
to eject him as a trespasser. In other words 
the fact that a Tahsildar has put a person into 
possession under S. 92, does not make that 
person a tenant if he is not a tenant. M. T. 
Durbasa v. Khalakslng, 4 N. L. B 63. 
JUtten, .1. (’. 

Act XI of 1898 (Tenancy, Central Provinces). 

(1) S. 2, el. (10)~ Holding of survey number 
—Proceedings in Couto- See Ji nisnuTioN 
*((fEM:jiAi ), No. 5, 8 C. Ij. J. 116, 

(2) S. 40, sub-S. 3— Ejectment — (Jrant of 
sub-lease by tenant — See Ejectmen i, No. 3, 
8 C.L. J. 150. 

6 —Madras Acts 
Act XXIY of 1839. 

S. 3, KuLc X, cl 4— Agent to the Governor 
at Vizagapatam — Principal Civil Court of 
Original Jurisduton. See Act VII op 1889 
(Si’CCEBSioN Ci'KTificate), No. 2, 18 M.L.J 
262. 

Act II of 1864 (Madras Revenue Recovery). 

(1) S, .75 -TT ho vinp be called ‘‘defaulter ”? 

Aorording to R. 85, Act TI of 1864, persons, 

even though the\ are not pattadars, may come 
under the category of “defaulters”, (rt) Per 
Mtinro, J, 

The word “defaulter” refers to the registered 
landholder and to him alone. (6) Per PtnJiey, J., 

Subramanla Chetty v. Mahalinga Swaml 
Sivan, 4 M. L. T. 469. • 

MuNBO and PlNHEY, JJ, 

References (o) 80 M. 36, B, (b) 30 M. 85, 11 
M. 452, 17 M. 247, R. 

(2) Ss, 36t S8 and 40—^8ale of immovable 
property— -Application by purchaser for* deli- 
very of possession — Limit4dion--~Limiia 
tion Act, Arts. 178, and 179, 
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6. --MMdras A cts— {Contintied), ‘ 

Aot II of 1861 (Madrav Revenue Recovery)— 

(Conchtded). 

VVlu'ru immovable proper t\ has been sold 
under S. 3G of the Revenue Becovei\ Act, and 
an application id made by a purchaser for deli- 
very of posaesBion under S. 40 of the Act, the 
period of limitation for making the .ippheation 
is governed by \rt, 178 and not b\ Art 170 

I 

S. 40 of the Revenue Rocoven Act places the 
purcl^aser in the position of a decreo-lnddcr for [ 
the purpose of putting the inachinoix of tbe < 
Court in motion, in order that I he certified j 
of sale granted In the Htniiiiie .iiithont\ in.iv ■ 
be given to. It docs not, b) imphcation j 
make the law of Jiniitatioii, with ielercnceti> j 
the execution ot Jroreos or orders of Cnil 
Courts applicable to processesunder S. 10 of tbe 
Act. Sambaslva Mudaliap v. Panchanada 


PiUai, 17 AI. T 

J. 141 H 

i AI. L. T 

19- 31 i 

AI.24 



i 

References - 

16 AI. L d. 

431, 17 (' 

491, 21 ' 


C, 473, Kxpl. , H U 207, 17 Al. J7il and 29 M. 
629, R. 

a 

(3) S 38— See No 2, supra. • 

(4) S. 40— Sec No. 2, snpia* 

Aot Ylll of 1865 (Rent Recovery). 

(1) Judgment tn Civil suit- -Disti amt fo) i ent, 
validity of — Met get of cause of action. 

The judgment in a Civil suit for icMit merges 
the cause of action for rent, and such rent can 
no longer be distrained for, under the provisions 
of the Rent Recovery Act, if the judgmont is 
executable and st.inds umoversed at that time, 
although, subsequentlv, tbe ludginent inaA be 
reversed on appeal. | 

I 

The doctrine , of meigt'r under this cneum- I 
stance is an application of the in ixmi nemo \ 
dehei bis veiaii pumna et eadem causa, which | 
U applicable to the ('ircunistancos of this j 
country. Ghinnappa Rowther v. Robert | 
FIsober, 17 M.L.J. 411 - 30 M. 495=. 8 M L.T. I 


I 6.— Madras Acts— (Continued), ^ 

Aot YIII of 1865 (Rent Recovery) —(Cmtinued), 

Foes paid by tenants for temple, which^are 
jnuina facie ot a voluntary character, cannot 
be included in the pattah, pnlcss they are 
shown to lie a charge on the land or to be pay- 
able with the rent, accoidnig to established law 
and usage (a). 

r 

Where, in a former suit against the tenants, 
they did not object to tho inclusion ot those 
volnotar s fees m the pattah as £. defence in 
the suit, /wld, that tin* docisnin in the prior 
suit irndeied su( li a dcteiici' in a subsequent 
Sint 7/'s jiuhcaia (b) Sollappa Chetty v. 
Yelayutha Tevan, 17 M T.. J. 133 -30 Af, 
498 6 M. ii. 3\ 17 

Hf.nson and W'aj.lis, jj. 

Hefaences -(^0 17 AI. 43, 7?, (b) 13 AI. 287, 

H. 

{'*-a) Supply Of untd at tenant's tequest — 
laiidloid's sliaie, hah the pioduce— I Aa- 
btlUxi to watei-tai ptoiKniionutc. 

Wheie tho landlord is .illowed b\ the tenant 
one half of tho pioduco raised with the water 
supplied at the tenant’s request, the landlord 
ought to b('ai his pioportion of tbe water rate, 
on the pnnciple of giii commodum sentit sentire 
debet et onus, or in other words, the benefit and 
the bill don should go together Darapu Reddi 
Subram aniem v. Suri Yenkatasubbaraya 
Sastri, 18 AI. L. J. 6C3. 

SuiiRAHMANYA Atyar and Wallis, jj. 

(3) 5. 7 — Ijandluid and tenant-^ Muchihhat 
acceptance of, by landloid, effect of , — 

In the .ibsence of an agreemont to dispense 
with a pattah, ineic acceptance b\ the landlord 
of < 1 . muchilika executed b\ the tenant is no 
sufficient proof that pattah has been d\^pensed 
with (a). Erlagudda Mallikarjuna Prasada 
Naidu Bahadur Zamiodar Garu v. Moolupuri 
Papayya, 3 AI.L T. 280, 

Benson and Munro, jj. « 


Bunhon and W'^allis, ,m 

References —17 AI.L..1 295, 9 T.L.R. 608, 
(1884) 13 AI. and \V. 494 -67 R.R 694 (1895), 
Ij. R, 1 Q.B. 108 and (1903) 3 East 251=7 
B.B. 440, B. 

(3) Voluntary tees VahhUy of their inclu- 
man m pattah^Prior swif agnmst tenant 
•^PcAltirc to object to iti,cjude voluntary fees 
>*»Ros judicata. 


References —(a) 3 A1.256 & 10 AI. 363, F, 

(4) 8s. 9 and 72— Dismissal of a revenue smt 
Jor enfoi cement of acceptance of patta — 
Oivil suit for rent on the ha^s of tender of 
propel paWa— Res-judicata. 

A decision of the Revenue Court dismissing 
a suit for the enforcement of acceptance of 
patta, under S. 9 of the Renf Recovery Act, 
would not operate as res-judtcait^ in a civil 
suit for the same fasli based on tne tender of 
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6*^Madta8 A€ts~(Conttniied), 

Aot V!If of 166S (Rent Recovery.)— 

% 

the proper pattii, :ib the Roveiuie C3ourt hiiB no 
juishtdiction to decide Biioh snii for rent (rt). 

If, inBtGiid of dismissing tho suit, the Re- 
venue Court hAs settled tho terms of the pattii, 
the terms so settled would liave ronstituted 
the final contract between the parties .is to 
rent foi the tisli, and the civil Court would 
have bten bound to enforce this eonti.ict under 
7'2 of the Act {()). Kedambi Yenkatachari 
V. Lakshifti doss 17 H. I. -i M i, t 

lOG. 

W\Mas and n, tj ‘ 

Hefei nm‘S --(a) 20^1 3‘)2, 20 C 707 (P.C.). 

2.5 A. ;80, (6) 27 ISr 75, E.vpl. 

irt) S. n—Zamiiulmi UiwU-Uaxsmq of <ie- 
rrnufciopbif tniant^ on piinint {th q) land 
—Custom — Onii'^ of pioof - P' nhanccmnit of 
leiit on, account of tenant's impioienients. 

The biudeu of pioMiig that punj.ii or dry land 
ir, liable to a chaigc tor sec oiui (loo, wliei. 
irrigation is earned on wuth tho aid of tho 
t' 3 iiant’s well liCh on tho X.imindar In tho 
absence of proof of such custom, sue h < barge is | 
an eiiha-ncement of rent on account ot the* | 
tenant’s improvements withm tho meaning of 
S. 11 of the Act. Kumara Reddl v Thumbichi 
Kaioker. 17 M. h J. 513 --’1 L T. 101 = 31 
M. 17. 

WALiiib and Minnwii, jj. 

Re/emico • —21 M. 13G, P\ 

(G) N. Ilf Prov. I -Imjnurenicnts hif tenants 
—Claim to iMCieaml icnt—Vaiyxnq lates 
undei old ivaram system a( coi dtinj to nature 
oj crop — Public Policy, 

The proviso to S 11 of the Act lesci'^’s the 
righl^of the land-holder, with tho Colloctoi s 
consent, to raise the rent in consequence ot ad- 
ditional value imparted to the land by means 
of improvenionts elTected at his own cxpca&o, 
or by Govornineiit, where CTOveriimoiiL has re- 
quired him to make an addition^wl payment in 
consequence of such improvements , and, by 
implication, the proviso negatives any right on 
the part of the land-holder to claim increased 
rent m consequence of improvements elTccled 
by the tenant (a). 

It is not opposed lo’public policy or to the 
provision of the first proviso that, \vhe»’e money 
assessmentif were substituted for waram, the 
incidents of the old waram s^ stem should be 
8 c 


d. — iff adras A cis--{Continued), 

Act VllI of 1S65 (Rent Rooovary)— , 

perpetuated by charging varying rates aecord- 
I ing to the nature of the crop, without regard 
I to the question whether the crops are raised by 
I the aid of tenant's improvements or otherwise, 

Buppa Filial v. Thumblohl Maiker, 17 M.L. J. 

■ 'll!- 3 M.L.T 103- 31 M 10. 

\\ \T,i IS and ^^^Ll ru, j.i, 

Itejciences — ‘il M 1 ^(1 and 2.*^ M 32s, p.rpl 

G»-i) S 11- Si‘(' No. 7, infill, 

• (G-ii) S 10— Sec Nr. 7, m//ci 

I (G-rt) S /W Sinn nun If pioceedtnifs *aqamsi 

i tinny Cl ni no bni to piocecdings aijatnst 
I iiansfciec tenant. 

I T^c proceed mgs aga inst the trausfeiee tenant, 

' to whom pioper pattas liaNC been tendered, 

I will not he haired hy tlie fact that the landlord^ 
took summary pro(M i‘dings agam*-t the former 
j owiie> (tian-.feio#) Robert Gordon Orr v* 

I Chokalingam Pillal, 4 L. T. 193. 

W M i.is and Ml nuo, jj 

Uejvicnci — 7 M 31, 

^7) iSs*. .VV, U> and ]4— Attaclmcnt for larrfer 
amount than thatsdue ns unit — Vatiditif, 

An athichmcnt f^r a larger sum than that 
actually due as rent is not invalid, but is good 
to the extent of the rent found to bo due on 
correct calculation, in jasc the patta is correct 
and has not been alteiod by tho Court. It 
may be ntherw’isc when a sale takes place under 
such circumstances. Perlakaruppa Filial v. 
Miller, 17 M L,J 470-~-.3 H L.T. 29 = 31 M. 22. 
Bi N'sON .ind AFii.m'R, j.t 

liefcienccs - 2G M. 2G0, 29 M. 75, 7); 10 M. 
229 F , 25 :\I. C13, 27 M. 4G5, 7^. 

(7-0) S. 72— See No. 4 snpia, 

(H) S, fio ' Peccivcr appointed by Court-’ 
Necissitif Un Icaie to sue him- Effect of 
section, 

A ixcoivei appointed by Court is a public 
ofiicer holding lands in attachment under the 
order of a Civil Court, within the meaning of 
S 85 of the Act. >le is, by virtue of the bcction, 
to have all the powert of a land-holder and be 
subject to the same Restrictions The effect of 
the section is to give a statutory nght of suit 
against him, and leave of tho Court is not 
necessary. KuppuBawnny Iyer Y. Buppan 
Chetty, 17M.L!J.483 = 30M. 505 = 3 M.L.T,7. 
Beeson and Wallis, w, • 
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Aci8---(Contmmd). 

Mi lY of 186« (DistrioiMoiiloipAnties). 

(1) Ss, 3 60 — What are municipalitieH — 

Kicempfion from pa\tment of pivfesston toir, 

A rertain person claimed exemption under 
S, 60 from payment of profession tax, to the 
Bellan ^lunioipality on the ground that, 
during the half-year, he paid “profession tax ” 
to the Bellary Cantonment He?d, that the 
Bellary Cantonment, not having hcen declared 
a municipality under Cl. (U) of S :i, \^ss not a 
municipality constituled under tin' Act, and 
therefore the payment made hy the defendant 
to the Bcllary Cantcmnient, not having been 
made to an\ other mnnieipaljl\ , docs not, 
under K 60, exempt the defendant frotp his 
liability to jifev to the Bellary ^Inmcipality. 
The Bellary Municipal Council v. Sarklas, 4 
M. L. T. 477. 

PiNHEY, J. ^ 

(2) S, ^6- Beg, VTT of lS17—Mtwiannne- 
ment of trust— Management made over to 
Munictpalifif — A8signme7U of p^opeities 
and documents hclowjvng to fi ust — Suit Otf 
Municipal Council vna mortgage doemnent 
— Assignment lehether should be in wn ting 

On account of the mismanagement of a 
choultry by its trustee, its management and 
superintendence were made over to a Alunicipal 
Council, to which the trustee gave up all tno 
property belonging to the choultry including 
sundry documents. The Municipiil Council 
brought a suit on one of these documents, a 
mortgage bond . 

Heldf the Council could maintain a suit with- 
out an assignment in writing of the bond (a). 

The Chairman, Municipal Council of Ka- 
jahmundry v. Susurla Venkateshwaruiu, 3 ]\I 

L. T. 241 -JUM. Ul. 

Miller and MrNiio, jt 

Reference :~{a) 12 M. 366 (308), B, 

(2-a) S. 00 — See No. 11 , supra. 

(8) 8s 85 aJid 88 — liegisbation ol cart — 
Obliteration cf iinmbei . 

Where the plaintiff removed the poitiouof 
the on which the registration nunibi'r had 
been paAiitod, from a damaged wlioel, and affiv- 
ed it to the repiiired axle, held that, when the 
registration number has 'jeen^ affixed in ihm 
manner, the cart bears tht‘ registm-tion numlx»r 
|br tiie j^rposes of S, 85, and the registration 


fl6 

S.—MMrss Acta --(Continued}. 

Act )¥ of 1884 ^DUtpict MaaiolpaUtfoi)-- 

(Concluded). t* 

number is kept affixed for the purposes of B, 
88, unless such affixing is contrary to any bye- 
law of the Municipality or a direction given by 
the Municipality undei S. 85. C. R> SrlnlYaM 
Chariar v. The Municipal Council, Kumbako- 
nam, 3 M. B T 405 = 18 M L 377. 

White, c. j. and Hodham, j. • 

(4) S 88 — See No. 3, sup) a. 

Act Y of 1884 (Local Boards). 

(1) J>itt)j of maintaining loads — Necessarg 
consequences oj sitch duty — Construction of 
leatei -iratfs necessauj to enable load to be 
safe! 1 / cat ? ml act oss di am age of cenntry 
— K.itent ot authoniif con ferred on Local 
lioaids to const) net loads. 

The duly cast upon Tjocal Boauls of maintain- 
ing a public road necessarily involves the duty 
of niainiaining the necessary culverts and 
tunnels under it. An authonU to construct 
. 1 . “ road ’’ carries with it the authority to con- 
struct the water- v\av8 necessary to er\ablc the 
road to be carried safely across the drainage of 
*the country, and the same rule applies in the 
case of a load vNliich was vested read) made in 
the District Hoard b\ the Local Bo.irda Act, 
1884. 

'Ph*' Madia?, Local fiords Act, 1884, enjoins 
the maintenance of Llie road and does not con- 
fine the Board to its manitenaiicu as originally 
designed and executed , and, in the absence of* 
any such express restriction, the injunction 
to inaiiitiijji imposes tlio duty to provide such 
in*w worbs as may be found necessary from 
tinio to tune to provide, in older that the road 
mav be properl V maintained (a). 

c 

Held, that, m the absence of negligence on 
thepaitofa OiMiict Board in the carrying 
out of the work ot the lepair ol a road and of 
proof tliat the Board could have couatnicted a 
culvert at an> pi rt of the road, other than that 
in dispute, wdiich, while effective to prot'^ct th^ 
road, woiiM have done uo injury to the plaintiffs* 
lands, they were not entitled to an injunction 
against the Disti ict Board lestrainirig it from 
increasing the size of the culverts passing 
under the road Aiyitsawmi Aiyap Y. The 
Dsitrict Board, Tanjore. 18 M. L. J. 0l»^dl 
M 117. 

WitiTP c. 3 . and Miller, j. 
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6.^MMdrms ActB--{Coniinucd), 

Afit Y o1^18$4 (LDoal l^ards) —{Continued), 
Itefermces (a) 28 M. 72 and (1889) A. C. 
635*, distinguished; (1886) 11 A. C. 435, 

L. R. 4 C. P. 629 and 6 Ch D. 521, R. 

9 

(2) 8, 156 (I) and (i?) — Sint foi injunction — 

^ Mainiamahxhty — No notice —Linntatton, 

Notice of acti[pTi is not necessarv, under S. 
156 (1) of the Act when the suit is for an injnne- 
tion. And the six months’ limitation, pres- 
cribed by B«^56(3), dors not apply to such a suit. 

Ooyfnda Filial v. Taluq Board. Kumbakonam, 

4 M. L. T. 209 (P B ) 

WHi:rK, C J., S^NKAllAN NaIH AND PlN- 
HKY, JJ. 

Rt'ferences —29 M. 339, 16 Ikl 317, 5 Ch 
1). 347. 20 Eq. C2G, 14 Q B I) 928, 23 (J B D. 
294, 16 U. 296, 16 IM. 474, 22 B 605, 21 Ch I>. 
484, 22 B. 289, 3 M.T. J 223, F. 18 B. 19, 
not F. - . 

(3) 8s. 16'-i ond 165— Agreement for colJecHon 
of fees in a marhet — Construction - i'cualt;/ 
— S. 71 of the Conti act Act— J j imitation 
Jet, Alts. Od and 115- Felonious ail-- 
Civil suit u ithout criminal pi vsecutwn. 

Even if it bo an established pnntiplo of the 
law of Eiighind, that the policy of the law will 
not allow a person injured by a felonious act 
to seek civil redress, if he has failed in his duty 
of bringing oi cndeavouiiug to bring Ibo felon 
to justice, as to which tlieie s ’eiiis to lie sonic 
doubt, the principle docs not apply to a ease, 
wh*crc the defendant is not cininnali} liable foi 
the offences coiinnilled by his agent, and the 
suit is not brought against the paily, \\ho is 
alleged to have been guilty of an olTence unde? 
S. 166 of the Local Boards Act (V of 188 L) (a). 

All agi’oemeiiK by the dcfenchinl with the 
President of the Taluq Board in r'spect of the 
collection of fees in a market, prosidcd, among 
others, “If I, my agent, or servant, weicto 
act contrary to the above regulations, I sbiill be 
liable to pay a fine not exceeding Ks. 50 impos- 
ed by the President of Taluq Boaid, oi I .im 
not entitled tu.cbjcct, if my gutta is iint up 
for auction again (iiiysclf being ‘^), sublet I to 
the Joss that may be sustained by the T«i]uq 
Board,” 

Held, (Jl) that the agrcoiiient in question is 
^ot an instrument of the same nature as a bail, 
boifd or reoogov^ancc. withui the meaning of 
t}i6 exception to S. 74 of the Contract Act. it 
is iLbond given for the pcrformanco of a public 
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Act y of 1884 (liOGAl Boards).~-(Conc2t^^d). 

duty or act in which the public are interested 
(5) Bub there is no section in the Local 
Boards Act, wheih authroixes or requires the 
giving of such bond. (2) Vnder S. 74 of the 
Contract Act, it is open to the Court to award 
the party complaining of the breach reason- 
able compoiisal ion not exceeding the amount 
named 14 the bond, without reference to any 
actual loss sustained by the Boaid. (3) The 
extortion of iiuauthori?ed tolls, from th|^ class 
ofxiersons, who make use of the market is a 
serious offence, and the amount of penalty 
specified m the bond is recoverable as compen- 
salioiA (4) A suit for the recewery of the 
penalty h go\eined by Art. 68 or Art 116 of 
the Limitation Act and not by' Art. 6 of the 
Aet (5) The pi ovision authorizing the plain- 
tiiT to puo tlio defopdaiit's gutta up to auction 
does not preclude the plaintiff from recovering 
upon his con ti act. (6) The penal clauses of 
the Local Boards Act, S. 162 (c) and (fZ) do not 
piccludo the plamiiiT fiom iccuveriiig under 
his contract with the defendant. Taluk Board, 
Kundapur v. Lakshmi Ifarayana Kampthl, 17 
• M L J. 537=- 2 ^r. L. T. 101 

Wnii’K, c j, 

Hefeiences —{a) 10 Ch. D. 667, 9 IM. 463, 
R . (6) 16 U 175, R. 

(4) S. 165— Bee No. 3 sujna. 

Act 1 of 1887 (Malabar Componsatioii for 
Tenants’ Improvements). 

(1) h. 7—Acloj HHJO, S V,)—Contiaci befoic 
IbSh—Comiiensatwn, raie of — miether go- 
reined by the ieims of the conhiKt, 

S. 7 of the Act of 1887 which is re-produced 
i as S 19 of the Act of 1900 precludes parties 
I tieiii cuntracliijg Ibemsi'hes out of the Act by 
I any cun li act made aftci January Ist, liSBO, but 
it does not affect the validity of eontiacts made 
pi lor to Juuuaiy 1st, 1886, whether the im- 
' pirnemonts are made before or after the coining 
, iriu o[K laliori of the Act of 1887. 

. Hem c lu tin ra'-e of a contract made prior 
to January ist 1886, the rate of conipoiisatiou 
la governed by the tenns? of the contract (a). 
Randupural Kunhi v Neroth Kunhl Kannan, 
8 M. L. T. 291 - 18 M. L. J. 98- 

WniTK, C.4,, Wallis and Sankahan Naik, 

JJ. 

JtefneneeH - (d) 3 M . 1 1. .1 . SS, R : 21 . 149 

13 M. &02, D. 
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Acts— {Continued), 

Aet lY of 1889 rSalt). 

(1) S. 8? — Conti act to transport Oovcrnineni 
salt— Suit to recover stuns deducted under 
the terms of the conti act — Maintainahihty, 
Whore any officer docs anything in purbiiaiice 
of aiiyj)rovi8ion of the Act, and he is authorised 
to do it b} the same Act, then no suit will lie 
against him under S. 27 of the Act. even if anv 
person suffers any damage, and an action 
might otherwise be inauitainablc. 

But wheic the otficei in his capac ity of public 
officer purports to do the act coiiiplaincd of in 
pursuance of any piovision of tlio Act, with 
reasonable grounds foi behoving that he is 
authorized by the Act to do it, or does it u regu- 
larly or improperly so as to cause iiijuiv to 
au> person, then a suit nia> ho against him, 
but it must be brought within the time limit- 
ed by S. H7. But whcic ULc act complained 
of which IS alleged to give rise to the cause of 
action is not done noi is puipoitcd to ho done 
under any sccuoii of the Act, S. 87 does rot | 
apply. I 

So, the section does^pot bar a suit on a con- i 
tract brought against the Sccictarv of StaU‘foi *, 
recovering certain sinus deducted with rcfcreiu c j 
to the contract and certain sums spent in per- ; 
forming the ccmtiai I , if such sums can othci- 
wise be recovered Muthia Chettiar y. Score- ‘ 
tary of State, 1 M. J., T, Jiil. 

Sankauan >iAii{ and Aui>" n Hvuivi, jj. 
Hejerences —2 AI. 126, 22 M. 521, h\ 

Act II of 1894 (Proprietary Estate’s Village 
Service). | 

(1) S, 13 — Inam attached to hetediLam 
i Ulage ojjicc— Niift ancUiiiC nicnf —l^itiah ■ 
gi anted in iJie name oj (nie, not the tajis- 
kred Uoldci oj ot/iw~Sait by lajibieud 
hvldei Joi tec'Jia y of the Inam— Maintain- 
abihUf, I 

Mere rcgisUation uncioi S. 1,3 of the Act is • 
not cuough to support a clium tor the maui 

lands attached to an olhcc ho rcgisteied. The ) 

effect of such icgistnition is nieuclv to declare j 
that the person registgrod is entitled, on attain- 1 
lUg majority, or within three years theicaftcr, ' 
to be appointed to the oil ice, provided he 
duly quail hod. 

Where mam lands actathed to siicii office i 
wore subsequently enfaranchised and pattah 
thereof had beau issued in < tic name of one who ' 
was fio registered, u wa. held that the | 
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Act II of 1894 (Proprietary Eetate’^* Village, 

Service).— (CoMc/wderf). 

I person so registered cannot recover (a). DSVa 
I guptapu Peda Satyanarayana y. Gopala* 

! pati Sarasamma, 4 M.L.T. 28(2. 

{ 

j iluNJio and Ahduu Rahim, jj. 
j Hefei ence (ci) 8 M 249 (2GS), H. 

Act IV of 1899 (Court of Wards). 

(^') S. k) — Court of }Vards — Hey. V of 1801, 
S 30 — He(f Illation CollecUu — Deciee CoU 
lector — Condractwn of the Acts and Hales 
thereunder — Limitation Act, Ss land 11 
--Claim w time, but lefeiied after being 
bat / ed — Right of buit • 

When tlic Deciee Collectoi tails on the 
Regulation Collector to furnish parlumlais of 
a cluiiii, then in tiiiir*, the latter should not 
keep the claim pending and dismiss it as being 
time biirtod. 

The consli notion of the Court of Wards Act 
and of the Rules fr.iiued thereunder is not free 
from difficult} 

tl a claim be disallowed bv the Regulation 
Collector and the Couitof Waids, (tbeic Ijeiug 
no Decree Collector) thci Jaimaiit’s only remedy 
IS to flic a suit 111 (he Civil Couit as contour 
plated HI S. 10 of the Act. S 4 of (he Limita' 
lion Alt will l)c .1 bai , iiulcss such suit were 
iistitutcd within the lime allowed b} law. 

The Regulation Collector is not “ a Court ” 
within the moaning of S 14 of the Limitation 
Act, “which fiom defect of jurisdiction is uii- 
ahlo to enteitain” the claimant’s suit. Provision 
should be made by (he Lcgisbiture for exclud- 
ing the pciiod during which the claim was 
peiKling Ireton the Regulation Collectei. 

But when llicre is a ReguJatioii Colloetoi 
and a Deeiee Collector iii existence before the 
making of the claim, the oiil} question of 
limitation to be decided by the Civil Court is 
vvhethei the claim was not barred at the tim^ 
w'hon It was made. If it was not irrecoverable 
when made and if the sum was then otherwise 
legall} due the Decree Collector must admit the 
claim and discharge it to the extent of assets 
in his hands. 

The Decree Collector, when in doubt, is bound 
to refer the matter to the decision of a 0ivi| 
Court. Such lefereiieo by the Decree Col- 
Ice for being made under a special provision of 
Uw. Stlof thcLimiUtiou Act does not apply 
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6*— Madras Act8—{Cojichided). 

Hot I¥ of 1899 (Court of Yla,vds)~~(C&iiclnded). 
» 

thereto. The Regulation Collector of Utha 
maUi Estate y. Subbier, 4 M.L.T 821. 

Bknson .and Munbo, jj. 

Act I of 1902 (Court of Wards) 

Ss 18, 43, 65 iiiid 57— See MoBTOVfiE 
(UsuFiiucTUAii/), No. 4, 4 M. L T. 341. 

Act III of 1904 (Madras Municipal Act). 

(1) Sell. K— “ Capital meantng oj — Indian 
ComjtaiHes Act. 

The liiduiiii Compiiiiicb Act caiiuol lie j[)io- 
perly resorted to for determining the me.inii)g 
of words in the Munieip.il Act , .is the two Acts 
arc not in pai i mateiia. 

When Sch. V of the ^liiiiK ipiil Act i.s road as 
a whole, the underlying principle seems to be 
that taxation should be roughl^ pioportionate 
to the professional incomes of indi\idualsand 
the profittfof Companies 
The word “ Capital ” in Sch V means paid- 
up caT)ital. The Mylapore Hindu Permanent 
Fund, Ld v. The Corporation of Madras, 3 
M. L T. 400^18 M L. J 349-31 M. 408. 
Bkn8on and Mvnho, jj. 

lie/eniites -41 M. 238, 11 M 253, 28 V. 17, 

H. 

(2) Sell 17,0/ I-~*Tiailer Ctns' \ chicles 
with sininys — ^Vro^'cllcd ’ 

'liailci cais arc ’vehicles with springs and aic 
‘propelled by electricity,’ witlmi thi* moaning of 
th*o woids as used in Sch. VI, Cl. 1 cf the 
^ladras Cit\ Municiiial Act, 190-1, and, as such, 
liable to pay a tax of Bs. 15 each to Municipality, 
The Madras Electric Tramways Co., v. The 
Madras Corporation, 18 M L.J. 119. 

Bn^soIJ and Mcmio, jj. 

7*— North West Provinces Acis> 

Act XIX of 1873 (Land Revenue) 

^ (1) iSs. 132 and 211 — Act (Local) Ko 111 of 

1901 (Cmted Provt^tces hand Raenue 4t/), 
S 233 [k) — Partition — Civil and Revenue 
Courts — J urisdiction, 

A plttintfi came into Court upon the allegation 
that a certain grove had upon partition been 
wrongly allotted to the defendants’ mabal 
whereas it should have been allotted to his (the 
plaintiff’s) ma^hal, and he claimed a decree for a 
.declaration of hi& title or for possesbion. Held 
that Section 233 (^*) of the United Pioviucco 
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7.— North West Provinces Aets—(bonl<i.}. 
Act XIX of 1878 (Land ncYenne}.-(Cmcld.). 

Land Revenue Act, i901, barred the cognizance 
of such a suit by a Civil Court. Jagan Nath Y. 
Tirbeni Sahai, A. \V N. (1908)274. 

Bankiui, j. 

Reference A.W.N. (1900) 11, D. 

(2) S. 241 — See No. 1, supia. 

Act XII of 1881 (M W.P. Rent ) 

1 (1) S. y-f Death of occupancy teii.int — Devolu- 

i tion of teiiiincy — Mohomedan Law of Suoces- 
! sioii inapplicable— Sec Aci 11 01 - 1901 (N.W.B. 

; Acjs), No. 4, 6 A. L. J. 77. 

j (2) & 171 — Lease by Collectoi — Pioccedimjs 
, (omuienced bejoic the passing of Act 11 of 
I I'HOI — Tenninalionof. • 

In executing a decree of a Rent Cjurt, the 
' Collector, puipoitiug to act under S. 174 of the 
j N.W P Rcni Act, made a lease of the property 
of the judgment-debtor, after the passing of 
the Tenancy Act II of IPOl. In a»-uit brought 
to set aside the lease, held that the execution 
proceedings having commenced before the 
passing of the now Act, should have been 
completed under that Act and the Collector 
could grant a lease of <ihe property instead of 
* sellinjnr it Ghulam Abbas y. AbduHa Khan 
5 V. L. J. 172 A W N. (1908), 219. 

S'l \Ni i.Y, c.j and BvNUitjT, j. 

Act XYI of 1882 (Jhansi Encumbered Estates) 

(1) cS d. c (1) -Mortifageby a dtsgualijied 
propi iclui—Suit ajtei the cessation oJ dis- 
qucbl ifit atwn—Not maintainable — Conside- 
latwn -Voui —Coni} act Act {IX oJ 1872 ) — 
Lumiatinn Act [\V of 1877), Sch II, Art. 

I 76 — Money dec tee 

, \ disqualihcd proprietor, under the Jhansi 

I Kiicuinbercd Lstates Art, mortgaged his pro- 
pcily dmiiig the lime when Iqs disqualification 
, had not ceased. Aflci the disqualification had 
ceased the mortgagee brought a suit for forclo- 
burc. Held, such a mortgage being forbidden, 
by the provisions of the law, the consideration 
was also forbidden and it was void under S. 23 
of the Indian Contract Act, and the provisions > 
of S. 43 cannot be applied to such a case. 

The claim having bc^n brought more than 
SIX years after the whole money became due, a 
dcciee foi iiiouey could not be given as it was 
barred by Art. 75, Sch, II, Limitation Act, 

Radha Bai v. Kamod Bingh, 4 A. L. J. 696 - 

A. W. N. (1907), 270:^30 A 38 

• 

Bamiiui aud Aikmak, jj. 



133 tae ocr&aaat isos. iu 


f.-^Norih West Provlaees Acts~(Contd.}. 

, ^ ' 

Aet IX of 1889 (N. W* P. and Ondh Kantingo* 
and PatwariB). 

Sh. y, J3 and 16— Suit for recovery of putirarif I 
rate from undo r-pn prietor— Jurisdiction of 
Kent JCourtb. See Act XXII op 1886 (Oldh 
Bmrl No. 3, 11 O.C. 326. 

• (2) S. 13 — See No. 1 , supta. 

(3) S. 16 — See No. 1, supra. 

Act 1 of 1900 (N.W.P. andOudh Muniodpalities). 

(1) S. 17 — ^iut against Municipal IJoatd 
-^Misdescription of deje^ulant. 

Where a suit is instituted against a Munici- 
pal Board, it must be biought m the corporate 
name of the Board and not in the namc^of ihc 
Chau'inan. ETantan v. TheChairnian, Municipal 
Board, Allahabad. A. W N. (lOOH), 16.5. 
Bankiui, j. 

lleference .- -2 A. 2% ayd 16 M 296, H, 

(2) S. 66 (1) — Public sired, meaning of — 
blind lane. 

Whore it was proved that a cul de tac h.i.d 
been lighted, drained and s>vcpt b\ ihe Munici- 
pality, and upon sale of the piopert> of tlic 
former owuer, the portion fuimnig this lane had I 
not been sold, and the public had been using it 
freely for thirty years, held, that it was public 
street within the meaning of S. 88, Sub-section 
1 of the North Western Provincct, and Oudh 
Municipalities Act. Whcie, thcrefoie, the 
Municiiiiil I ty ordered the demolition ef cons- 
tructions made upon it, and an injiniction was 
a.il\ed lor aga 1 n^t intcrfciencc with the lane 
/ichf, that the Municipalit> .it ted within its 
rights and the mjiuictioii should not l»e gi.iuted i 
The Municipal Board of Bulandsahar y. 
Dakkhan Lai, b A.L J. 15-A W N (lOOs), 15 
-^30 A. 70. 

Knox and Aikman, ji. 

Act n of 1901 (Tenancy). 

(1) Effect of proMsions of Acton proceedings 
in execution of Rent Comt decree— S 174, N. 

W. P. Rc;nt Act. See Act XII up 1S81 (Rknt), 
No. 2, 5 A.L.J.,47i. 

8s, i (5) & 3'J (2) Chapter Ill’—Partiimi of 
rent-free holditig- -fiuit mintainaaOlc. 

S. H9 (2) does not appl\ to .i rent-free granWe 
but falls within Chapter III which deaU with 
division devoleticn and transff^r of tenancies 
A tenant docs not inelucle a !^eiit-free grantee. 

A suit lor partition of a reut-|ree bolding is 
maiutsduablo iu the Civil Coi.rt. 


7.— jVaitA Weyf Provinces AcU^ffMid,), 
Act II of 1901 {Tensknoy)-dConelud^}. 

Sugar Mai y. Makhan l^al, 5 A. L. J. 734. 

Stanley, c j. and Bankuji, j. 

References. — A.W.N. (1908), ^197, App* 

(3) S. an— Occupancy holding -Succession 
— * ‘ Male lineal descenda nt ’ Tllcgitimate 

son — Hindu law. 

( 

Held that the illcgitiiiiatc sou of. a man 
belonging to one of the Sudia castes by a kept 
woman, or eoriiinuous concubine, «was capable 
of succeeding to the occupany holding of his 
father AS a ‘‘male lineal descendant’* within 
the meaning of S. 22 of the Agra Tenancy 
Act 1901. Ram Kali, v. Jamuna, A. W. N. 
(1908), 229 - 5 A. L. J. 6‘29. 

SiANLKV, c.j. and Bankuji. j. 

I References -13 M. 1. A. 141 , 8 A, 134 and 
6 A, 329, R. 

(1) h. ail (1)—Malc lineal descendants— 
Mohaniedan law of succession not appli- 
cable. 

'rhe new Tenancy Act has c nuplotcl) altered 
the rule of devolution in the case of an occu- 
pancy teii.iucy upon the death of the tenant. 
The teiiauc> no longer devolves “ as if ii wore 
land” (as in Act XU of 1881) but on the lineal 
male descendants of the last tenant. The 
JSfahomtdan Law of Succession does not apply. 

llencc, whore a Mahomedan occupancy 
tenant died leaving a ion and grandson, held 
that the\ would share the occupancy holding 
oqiiallv , Bhura v Shab-ud-din, 5 A. L. J. 77 
--A W.N. (1908), 37 = 30 A 128. 

S'J'ANi.KY, J and Buukitt, j. 

(5) Si. it Occupancy and rights 
acguirca by widow before the passing of Act 
— Devolution on bi other ^Juiisdiption-^ 
Civil a}id Revenue Courts. 

Dcfcmlant’b Appeal, 

Y A: M, two Mahomedan brothers, jointly 
held an occupancy holding. M died before the 
p.ibsirig of the new Tcnaiicv Act leaving a 
widow. Mib bharc m the holding was recorded 
in the widow’s name. 'Che widow of M died 
leaving a brother. The Revenue Oour s entered 
the name of \ ’s son in place of M’s widow. 
The widow’s brother brought this suit for 
joint possession. Held, that the suit was not- 
obnoxious to the bar of section (2), Tenancy 
Act, as It was not a suit for actual division of ^ 
the occupancy holding. BM further, that M 
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T^-Sotib West Ptoviaces ^ts—[Contd,). 
Act U of iOOl (Tenancy)— (Con^i7it«ed). 
having die’b before the passing of the Tenancy 
A.^ty his widow Ltiherited his property absolute- 
ly and hsd absolute right to be considered an 
occupancy tenan^t and that after her death, 
which took place after the passing of the Act. 
her bortber was entitled to pucceed as pro- 
vided in S. 22 (c) Ayub All Khan v. Mashuq. 
All Khan^ 5 A.l* J. T3H. 

Airman anuKabamat Hisain jj. 

jfia/(frc7w:a.-*-Sel, Dec. Board of itevcniu' 
No, 2 of 1900 appiovcd 

(0) tS. — Suit fui excluHU'e juisse^Kioii oj 

an occupant {/ hold LU(/~- 1 V.Lnnd Ktienue 
Act(JIJ 0 } lUOJ^ }*ocal) S, // — Jh^iniuc 
Court, i ej it SI mj io t on et t a n enti ii—Jwi - 
tsdiciuyii oj Civil Com t. 

Where a suit ih liiougho b\ the plaintiiT ioi 
exclusive posstsMoii ol an occapanc> hoMing 
on the ground that the tlt'fendani is a trcb- 
passer, it taiirjot be legaidcd as .i suit foi 
division of an agiicultural holding und S .12 
of the Agra 'I'eaiicy Act does not hai it (a) 

The deci&ion ot the itexe tie Court iclusing 
to correct an entiy in the uvenve ugiatti .is 
to the name of a tenant cannot pi ecludo the 
plaintiff from uiaintaiuiiig a suit in the Civil 
Court. S. 14 ol the Agia and OiiUh Band 
Bevenue Act refeis to registeis A — J) and not 
to legister E. AJodhya Singh y. Bam Dayal 
Upadhyia, 4 A. L. J. 'iiiy=A. W N (itios;, .j. 
Bankhji, j. 

Be/erence .—26 A, W. K. 271, jy. 

(7) S. 32^ Division of tenant y-~ Abatement — 
Death o/pro forma dejendant. 

Plaintiffs claimed a half shaie in an occu- 
pancy holding and praxed foi possession of that, 
share nr such other relief us the Couit might 
think fit to^rant. The Com t below passed a 
decree for possession of the share claimed. 

Held that this was substautiall} a decieo foi 
division of the holding and was uppo.scd to 
of the Tenancy Act. Theplaiutifts were, 
however, entitled to a declaration of right to 
one halt of the holding. 

The death of a pro Jorim defendant, who 
had appealed along with the othet defendants 
who could have maintained their appeal inde- 
pendently of the said pro forma defendant, 
does not serte to abate the appeal of other de- 
fendants. Aahlq Httsain v. Aeghari Begam, 4 
A.L. J, 809«A. W. N, (1908), 21-^30 A. 90. 

Bankhji and Airman, jj. 


7.— ATortA West Provinces Acis^-iCmiUi.), 
Act II of 1901 (T6naaey)*-'(Confir(i<ed). 

(8) S. 32- Act {Local) No. HI of 1901 
{rnited Provinces hand Bevonue Act)^ /?. 
233— Civil and Bermne Courts — 

/mn— Suit for paUtflon of a rent-free plot. 

Held that a mi it for parti t. on of certain 
isolated plots of land alleged to be held rent- 
free is not excluded from the jurisdiction of a 
Civil (!ourt*cither hs S 231 of the VinUid Pro- 
Mce.s Jiund Bevenuo Act, 1901, or bs S. 32 of 
the Agra Tciiam*} Act, 1901 Abdul Karim Y. 
Ramzan, A \V N (1!)0S), 197 
Rich Aims j 

Refrnmce --(> \ 452 H. * 

(8 a) S 32 — See No. 5, siqna. 

(8-5) S .12 (2) --Sec No. 2, uijna 

(9) j8 .V5, cL (b)— Declaration that pUnnUj) 
as the adopted sofi of a tenant teas entitled 
to hi'i tenancy— Declaration of tenancy — 
J nusdiction — Civil Court, 

Onu D applied to the lovenuo aubhontics that 
htt> adoptive father, T, was joint in cultivation 
with him and that his narqe should be record- 
ed in respect of I’s occupancy bolding. The 
Gollcctoi dismit-sed the application on the 
ground that D w.is not the adopted son of 1, 
J) biought this suit ill the Civil Court fora 
declaration that lie ‘ was joint ni cultixatiou 
with I) and that he was the adopted son of 
Isbri and that on account of the right of 
survivoisbip end his being joint in cultivation 
he was entitled to the possession of the estate 
of Ishri and of the occupancy bolding. ” Heldf 
that the nature of Hhe suit was that the plaintiff 
wanted a dec! iraiion as to the class of tenancy 
to w'hich he belonged and its cognisauGe by the 
Civil Court was baired by cl. (61 o^S. 95 of the 
Agra Tenancy Act. Dori Lai v. Sardar Singh, 
5 V Tj.J. 514-A. W N. (PK)8). 240. 

Knox and Bichabds, jj. 

(10) S. 159 -“Other dues” in the Section 
includes toi6rt/rfrw t dues—SeeAci 111 op 1901 
(Land Bevknuk), No. 8, 4 A.L J. 781. 

(11) 8 162— Suit to recover an ears of niali- 
kana allowance— Civif and Bevenue 
Courts— Juiisdiction— Act XV of 1877 
(Indian Limitation Acl), Sch, II, Art. 138 
—Limitation. 

t 

Held that a suit for the recovery of arrears 
of malikana allowance will liejn a Civil.Couct 
and IS governed as to limitation by Art. 132 
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f^Sorlh West Ptovinces Acts—(ConUU). 
Act II of 190i (Tenancy) ~(Co7z>^muecl). 
of the second Schedule to the Indian Limi- 
tation Act, 1877. Hanohap Lai v. Kaahl Ram, 

A. W. N. (1908), 209 
TUmerji, J. • 

Iteference'—Vi, W. P. K C. Kep. 1870, p. 
228, D, 

1 12) S^. 104 it 105— Sun for profits — Modi* 
of collection— See Rvs Ji ijH’at\* No. *2, 
A.Ji.J. 117. 

(f‘2-a) S. 105 -Sec No. 12, siipia and No. 20, 
infra, I 

{Vi) 8, 177—\\hirh paity a tenant — //Ilf's. ' 
iionofinoprieiattitiile. , 

The question, which of the Lsso parties is a ; 
tenant ol spocifiod land, is not a question of 
propiietais title («) Niranjan v Oajadhar, 

A. L, 2. 71 \ \V N J1900), 4.5 - AO A, I ». •, 

Knox and Aik man, jj 

hejercnce —(a) A W. N. (1900), ‘247, owe/- 
nled 

(14) S. 177, Sell, /r, (Oioup i) -Second 
appeal to IMi let tftnhje - - / 5 oprieta) y title, 
iiuestion of, * 

When a peison, against whom a suit for 
airears of rent is brought, only pleads that the 
relation of landlord and tenant docs not sub' 
sist between him and the plaintifl, and the 
.Assistant Collecter and the Collector decide 
against him, no second appc.il lies to the Di.s~ 
trict Judge, iiiasinueb a^ no question of pro- 
prietary title IS involved in the ease Ahma- 
dullah Khan v. Murli, 5 A L. J 1‘28 A. W.N. 
(1908), 09. 

K MUM AT 11 USA IN, J. 

lleje'iences —A W.N. il905), 40, A. W.N. 
(1906) 217, p. 

(15) Ss 177 and 199 -Question ol piopiiotary 
title — DeciDioii by A^^sistaiit Collector— Appeiil 
— Sec JutusniCiioN (Civil ani> Hnvj’vrn 
Couhts), No. 7, 4 A. L. J 080 -30 A, 25. 

(16) S J 09— Suit tiled hcjfOvA tlie peitod 
pi escribed by, but inf Inn tune undei\ Limi- 
tation Act — Wliethei time handed. 

When an ordet under S. 199 of the Agra 
Tenancy Act is pasttcd by a Kevenuc Court, 
directing the dcfendanl to file a suit in Civil 
Court within the time limited bv that section, 
the ordinary period of imitation is thereupon 
suspended and the speoini period provided by 
the Tenancy Aet is ' 'bstituted. Such suit 
instituted beyond the period prescribed by the 


7 . -North West Pro% Jaces Acts- {Contd,), 
Act II of 1901 Tenancy — {Continued^. 

Tenancy Act is barred by limitation irrespec- 
tive of the period pre&ctibed by Sch. II ©f the 
Limitation Act. Banwarl Lai v. Gopl, 4 A. L. 
J. 71.9=- A. W. N. (1907), 28S?=30 A. 44. 
Dillon, j. 

(lO-ff) S. 199 -Sec No. 15, snpiu. 

(17)6. ‘iOI — Act lot IH7i (tnd%ai\ Kvidence 
Aci)^ S. Evidence— Pi esumption — 
liecoid oj plainiifVs name as^a co-shaier. 
Held thiit tho presumption enjoined l»\ Sec- 
tion 201, clause, (8) of the Agra Tenancy Act, 
1901, lb not conclusive, but may be lebuited by 
evidence offered to the contrary. Dhanka Y- 
Umrao Singh, A W.N. 1907, 292-^4A. L. J. 
90 A. 58. 

St\nli \ , c j. and Bi iikitt, j 
Jtefcience 29 15S, It 

(IH) N, ;V>y -Art 1 oj IHI'* (Indian Kiidnice 
Ac/), S, I— Evidence — Ptesuinpiion — 

liecoid oj plaintiilf's name as a co-,^liaiei . 
Held, on a eonsti uctioii ot section 201 of the 
Agia Tenancs Act, 1901, that the yvoid.s “If in 
jinN smt instituted under the provisions of 
Chaptei XI tiie plaintiff is recorded as 
having such propiieiary right, the Couit shall 
presume that, he has it“ mean that, so far as 
the He veil no Coin t is concerned, such Court is 
bound to presnm/, in favour of the plaintiff, 
and it IS for the defendant “ to establish by suit 
in the Ciyil Court that the plaintiff has no such 
pioprietary right. “ Bechan Singh v. Karan 
Singh, A. W. N. (1908). 186 - .5 A. L. J,'495- 
UA.447. 

Bankuoi and iticiiMiDS, jj. 

Uejeiences - 30 A. 58, 29 A. 148, Diss.; 
A. W.N. (1907) p. 43, F. 29 A. 16S Explained, 

c 

(19) S ttOI, Sub-Sec, (o)— Peison lecoided as 
liaviiKj pi opnctai y i ujlits — Presumption, 

111 a suit for profits bj a person yvho was re- 
corded as having the proprietary right eutiMIng 
him to claim profits, it was held that, under 
Sub-sec. (3) of S. 201 of the Act, the Court 
should presume that such person had a pro- 
prietary right, and that the defendant was 
competent to sue in a Civil Court under the 
proviso to that ^sub-sec. to entabliBh that the 
plaintiff had not the propnetary' right claimed 
b\ him. Niaz All Khan v. Govtnd Ram, 
A.W N. (K)08), 187 (note). * 

ByNp.iui and Rjchardb, jj. 
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7.— North *West Province^ Acts— {Con, 

tinned, ) 

« 

Aot II of ^901 iXtnsMy)— (Concluded). 

(20) Ss* HOI, Sub-sec, (3) d IGb^Person re- 
^corded as having proprietary rights^— Pre- 
sumption, 

An entry in a khewat according to thoi)ro\i- 
sions of S. 201, Sub-Sec. (3) of the Act is con- 
clusi\c, and ube Courts have no power m a .suit 
under S. 1G5 of the Act, to go behind the entry 
in the khewat. Har Prasad v. Syed Muham- 
mad Baqua^i A.W.N. (190ft), 187 (note) =- 30 A 
451. 

Karamat Husain, j. 

Act III of 1901 (N. W. P and Oudh Land 

Revenue). 

(1) Purchaser's liabihly for air cars of 
Goxernmeni Revenue — Liability as between 
pur chaser and or igmal co shar ei s—Contr i- 
buiiori between per sons equally liable fer 
payment — Land PeC venue Act (ITT of 190 J), 

S. 14H^Coritract Act, S 09 

Held, that the object of the second part of the 
first clause of S. 142 of Act TTl of 1901 is not to 
transfer the liability for the levcniie fiom one 
person to another, but to make the person 
Buccooding to the piopcrU liable in addition to 
those already liable 

Held further, that, as between a vendee and 
the vendor, in the absence of a contract to the 
contrary, the responsibiliU for payment of the 
arrears of revenue, rests on tlie latter who en- 
joyed the property during the time for which 
the arrears were payable. 

Held also, that S. 69 of the Contract Act 
applies to cases m which both plain ti ft and 
defendant were liable for a piivment which has 
been made by the plaintiff alone («). Jagole v. 
Razawand Singh, 11 O C. 279 (B ) 

Ghamikk, j.c. and Evans, a j c. 

References —(a) 1. C.W.N. 458, 32 C. 643, 

6 C. \V. N. 794, D; A. W. N. (1901), 37, F, 

(2) 36 — Application for fixing the rent— 

% Certain bond held as obtaincu by undue 

influence — Subsequen t suit — IT' hether Jirul- 
ing res judicata. 

The Zemindar obtained a bond from a tenant 
in payment of rent at a certain rate for non- 
occupancy and ex-proprietary holdings. The 
tenant applied to the Revenue Court, under 
S. 36 of the Land Revenue Act, to ti- the 
rent of the holdings. The Assistant Collector 
held that the bond was obtained by undue- 
thduence so far as it related to the ex-propriet- 
9 c 


CASES. 180 

7,— North West Provlaces Acts-iContd,) 

Act III of 1901 N. W. P. and Oudh Land 

Revenue.— (Colt, finurd. 

ar> holding and fix the rent of the holding. 
In a suit brought by the Zemindar for 
arrears of rent, held, that the finding of the 
Assistant Collector about the.bond having boon 
obtained by undue influence did noi- operate as 
res judicata, inasmuch as it was not open to 
him in an application under S. 36, Land 
Revenue .^ct, to decide that tlie agreement was 
void so AS to preclude the plaintiff from sotting 
it up in a suit. Shohrat Singh v. Sonkala Kua- 
ri, 5. A L.J. 612 = A. W. N (1908;, 250. * 
STANi-r\, r J , and Karamat Hi sain, ar. 

(3) S. 44— Applicabilit\— See Act II or 1901 
(Tkn\ncy, A(.ra), No. G, 4 a L J. TGO. 

(4) <Sa“ T6 and 77 — hujiertor jnojnietor — 
Conti act forrerenue ivith inferior proprie- 
tors — F](fect oj — Thihancernent ofreienue, 

• 

A contract was entered into between a supc- 
lor and an inferior proprietor that the revenue 
to bo paid for certain Und by the inferior pro- 
prietor would bo Rs. 48. The revenue of that 
land was, at the time of subsequent settlomenis 
enhanced. Held that tjie inferior proprietor 
• was not liable to enhanced levenuc, so long as 
the super loi propiiotor did not take stops and 
get the contract rescinded, and until by an order 
under S 76 or S. 7ft a sub-settlement wus made 
with the inferior proprietor. Naubat Singh v« 
Narain Singh, 4 A L J. ft07 = A.W.N. (1908), 27. 
Banerji, j. 

(4-fl) S. 77— See No. 4, supra, 

(1-5) S. 84 (5) — See No. ft, infra, 

(5) S 111 — ObjcoLion by Valikdar in a parti- 
tion proceeding between under-piopnetors, 
whether could be entertained under the section 
—See Jurisdiction (op Revknup: Courts), 
No 1, 11 O ( 5 . 252. 

(6) S. Ill, cl. {h]—Smt to establish right 
to share claimed in a partition case in a 
Revenue Court, after expiry of deriod fixed 
by Revenue Com t to establish such riyht , — 

In the partition proceedings pending between 
two parties in the Revenue Court, the plaintiff 
laid claim to the share recorded in the name 
of the defendant in tho revenue papers. By 
an order dated 2nd June 1905, the plaintiffs 
wore directed under the provisions of S. Ill (b) 
of the Land Revenue Act (HI of 1901) to file a 
suit within three* months to establish their 
title to the share they claimed. They* filed 
their suit on 12th April 1906. 
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7.*^North West ProvMces Acts—(Cmid,). 

Act 111 of 1901 (N. W. P. and Oudh Land 
Revenue)— (CoiUwiited). 

Held, that the suit, having boon instituted 
after the expiry o£ the period of thice months 
from the order of the Revenue Court, could 
not be entertained t^). Narendra Bahadur 
Singh Y. Hoti Lai Singh, 11 0 C. 114. 

CiiAMiKii, J. c. and Griffin, a j.c. 

neference:—ia) 28 A. 201 and 28 Ai 432, H 

(7) Ss. Ill and 233 (A)— Case to %vhicb S.23.3 
(&), Eand Revenue Ai-t, does not apply —Deci- 
sion of Civil Court referred to ni S. 233 (A) 
means “final decision” of that Court— Suit for 
declaration of title — Application for pSirtiticn 
in Revenue Court -Objection. Pee Spfciitc 
Relief Act, No. 7, 5 A. D. J. 014. 

(8) S. 14-4 and SI (h)-—Snit by co-sUarns 
against lambardar — Lijinbardar entitled to 
6 per cent, on the leienue^Agia Tenancy 
Act (Hof 1901), S. 159-^^Other ducs^*— 
Set off- 

In a suit for profits bv co-sbarers against a 
lamhardar, the latter shall bo remunerated by 
fees not exceeding 5 pir cciii . on the Govern- 
ment revenue, and he is also cnlitlcd to the * 
village expenses incurred by him. 

The expression “other dues” in S. 159 of the 
Tenancy Act includes lambardat i dues. Pok- 
har Singh v. Gulab Kunwar, 4 A L. J. 761- 
A. W. N. (1908), 2. 

Grippix, j. 

(9) S. 233— Revenue Com t, partition effected 
by, 1 ight to challenge by a pci son having no 
opportunity to raise objections— Cu il Com t 
jmisdictumof, to consider those objections. 

An excl ango, aftr r partition, of the parts of 
a property liable^to j rc-CMuption, efiected duiing 
the pendency of a suit for pre-emption is not 
binding on the pro-emptors for that icason. 

S. 233of the N.W.P. and Oudh Land Revenue 
Act, 1901, which provides in elTcc^ that th*' 
Civil Courts shall not interfcrt with the paititiou 
and union of mahals does not apply to a suit 
with regard to f,. partition in which ihe plaintiff 
had no opportunity of having his objections 
considered by the Ueverue Court. Bhabhuti 
Y, Ottlab, 10 O.C. 303. 

Chamier, j c. 

(10) S, 283-’*-Aofc n of 190*1 (1’enancy, Agra), 

S. 32-f^ Civil and Revenue Coul*|s — J urisdiction 

, —Suit for partition of rent '’ee plot. See Act 


I 7,— North West ProviaceMA€tit--{Cmdd.). 

Act 111 of 1901 (N. W. P, aad Oudh Land 
Revenue) . —{Concluded ) . ^ 

II OF 1901 (Tenancy, Agra), No. 8, A.W.N. 
(1908), 197. 

(11) S. 233 (A)— N.W.P. LaAd Revenue Act, 
1878, Ss. 132, and 241— Partition— Civil and 
Revenue Courts-- Juiisdiction— See Acc XIX 
I OF 1873 (Land Reveni e, N. AV. P.), No. 1, 

I A.W N. (1908), 274. 

; (12) S. 23.3 (A)— Sec No. IrSupr^. 

Act 1 of 1903 (Bundlekhand Encumbered Es- 
; tates) 

I (1) Ss ? and 12—Jnini deaee — Execution 
j of aeci ee— K[fect of some out of several joint 

\ judgment debtois taking advantage of the ’ 

I Act. 

i 

! Five out of MX joint judgment-debtors took 
the benefit of the Rundlekhand Encumbered 
j Estates Act, 1908. A notification was issued 
j under the Act, but the decree-holders did not 
\ make an\ claim within the time prescribed, 
j Held that the decrce-holdcis could not recover 
1 from the judgment-debtor who had nob taken 
advantage of the Art anything more than his 
proportionate share of the judgment-debt. 
Makund Rao v. Janki Bai, A.W.N. (1908), 43 
=-5 A.L.J. 132-30 A. 441. 

Aikman and Karamat Hi sain, jj. 

(2) S 12— See No. 1, 

8— Oudh Acts 

Act XYlll of 1876 (Oudh Laws). 

(1) Chap. II — Wlicther right of pre-emption 
is confined to out and out sale, and mortgages 
by way of conditional sale— See Pre-emption, 
No. 16, 10 0. C. 374. 

(2) S, 9 — No suit for pre-emption 111 * case of 
perpetual lease — Lease not a sale— See Pre- 
emption, No. 8, 10 0. C. 348. 

Act XXII of 1886 (Rent). 

(1) “ Special contf act,"' meaning of— Tenant 
of lands in a joint mahal taking a mortgage 
until 2 X)ssession of a share therein, liability 
of, to jjay tent as' tenant to lamhardar. 

The plaintiff was owner of a 2 annas 8 pies 
share iu a mahal. He was also lamhardar to 
the enti re mahal. His brother R. bad a 2 anna^ 

8 pies share and the remaing 10 annas 8 piCs 
share in the mahal belonged to ^other persons, 
who mortgaged it with possession to the 
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S^Ottdh Acts ^(Cattiinued), 

Ael X3C11 of (tisnt)—Contit0ited), 

plain tiH. The defendant, who was a tenant of 
15 plots in the mahal, took a mortgage with ' 
possession of B's share. This was a suit for | 
recovery of the plaintiff’s share of the rent. j 

Upon the defence that by an arrangement ‘ 
between the plaintiff and B the latter had ' 
received the reftit of the plots in question «iud • 
therefore the plaintiff was not entitled to sue | 
for it, /^2^f^that there being nothing to show \ 
that this was intended to be a permaueut , 
arrangement or that the arrangement was in- j 
tended to continue even if Tt parted with his 
share, it did not evidence a “special contract” 
within the meaning of S. 120 of the Ondh Rent 
Act. * 

Held, further, that the dcfi'iidaiit did not 
cease to be a tenant of the plots in (luestion and , 
iablo for th3 rent th iiv )f to lb' lambaidar hy 
trkiiig a possessory moitgage of thcshaic of R. 

(a). Jokhu Singh y.Ram Autar Singh, 11 O. C. 

75. I 

Ohvmieii, J. C. I 

liefaenccs.-‘{a)‘2lA 187, A W.N. IJOI, p. 

OJ, and 28 A. 703, H , R A R No. (i7 and 10 0, • 

152, referred to. | 

(1-a) S. 3 — Maiwat grant, not an uiidoi j 

proprietary right— Sec ^Jaiiw vt c.ii\nt, No, 1. - 

11 O C. 240 ; 

(2) S. 107. 11 --Dcdaf alwii oj uixdei -ptopi if- j 
tmy rights aiid assesbUitiU of lent, cffeU of 

, from date of oi da . 

Held, that a pei^on dei.lared to lie an uiuler- 
propriotor under S. 107 H, OudhReiit Aet, be- 
comes an under-propnctor from the time \\heii 
the declaration is made and notbefoi’e. 

Held, further, that the rent asbcssod under 
this section becomes payable only from the 
date of declaration made iii the suit (at) Par- 
tab Bahadur Singh V. Bajrang Bali Singh, 11 

0. C. 187. 

m 

CllAMIEB, ]. C. 

References i-— (a) 8 A 18'J , 0 O C. 22, 7 1). 

(3) S. 108 (ti)—Faiwari rate, stntjone^ 
i'Overy of — Ju7 isdiciio}i--Renf Gout ts — N 
W. Provinces and Oudh, Kavungos and 

PatwarisAct {IX of 1869), Ss. 9, 13 and 16. 

• 

A suit for recovery by a super ior-proprietor 
of the Patwar^ rate, due from on undor-pro- 
ptietor with whom a sub-settlement of the w'hole 
iilvagd has beon made, lies in the Bent Courts, 


8 —Oudh Acts—(Qo>uiluded). 

Aet XXll of {fittLi)- (Concluded). 

under S. 108, cl. (2) of the Oudh Rent Act. ^ 

Har Charan Das v. PrithiraJ Singh, 11 0. C. 

S26. 

ClIAMIEE, J C. 

Reference -~B. A. B No. 73, overruled. 

(4) Ss, 120 and 132 — Ai rears of profits, suit 
for, when cause of action aiose during 
minarifgofthe plaintiff— TAmitation (Act 
XV of 1877), S. 7. 

In a suit for arrears of profits, whei> the 
cause of action aiose during the minority of 
the appellant, it was that, under S. 120 
of the Oudh Rent Act, the appellant was entitled 
to the benefit of S. 7 of the Indiafl Limitation 
Act Gur Pershad y. Gokaran Nath, 11 0. C. 
118. 

ChamiI'.u, j c , and Kvank, a.j.c. 

(4 a) R. 132 — See No 4, siqna. 

Act lY of 1901 (Oudh Civil Courts). 

S. 17— Suit for possession of land by demo- 
lition of buildings thereon or on payment of 
compcjibation for it — Buildings woith more 
than Kb. 1000— Whether buildings part of sub- 
jcct-mattci of suit within the mtaniiig of 
bcition. bee Valuation oJ'’ Suit, No. 2,11 
O. C. 46. 

9 —Punjab Acts. 

Act lY of 1872 (Punjab Laws). 

(1) Vendee having a superior right of pre- 
emption under the Punjab Laws Act topie- 
emptor— whether saving cladse of S. 2 (3) of Act 
11 of 1005 protects him agaiii&t pre-emptor 
having superior lights under Act 11 of 1906 — 
Piioiities uudci Act 11 of 1905 and this Act — 
Rcc Pki.-kmution, No. 12, 18 P.W.H. 1908. 

( 2 ) Ss. 12 mid hj—Pxe-tmpixcn—Covipoimd 
wtnest on money awarded to vendee — 
JHaint'iff claiming for benefit of another 
—Rw den of pi oof— ‘ 'L and' ’ — Vendee — 
Owning small bit of ciiltiiable land used as 
building bite. 

Held, that the defendant, on whom the 
onus lav, had failed to show' that the plaintiff 
did not file the suit for pre-emption for his 
own benefit, but for the pleader engaged in the 
case, who, iL was shown, was a perbonal friend 
of the plaintiff anSi had appaiently taken ex- 
treme peieonal interest in the matter df the 
claim. 
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9. --Punjab Acts—iOontmwd.) 

Act IT of 1872 (Punjab LBkyf%)’-{Coitcluded), 

Heldt albo. that a small bit of land, at one 
time agricultural and assessed with revenue of 
9 pics, purchased by the vendees after it had 
been built over could not be considoiod as 
‘‘land’* conferring 'the right of pre-emption on 
the vendees (a). 

Held, also, that under S. 15 of the Punjab 
Laws Act, compound interest may be allowed 
to the voudoo. Sham Sundar v. Soihi Har- 
bans Singh, 109 P.L.R. 19D3-78 P. W. R. 
1908. • 

Johnstone and Shah Din. jj. 

References .—{a) 7 P.R. 189G, 153 P.R. 1888, 
96 P.R. 1898, R. 

(‘2-rt) S. 15— See No. 2, supra. 

(3) S. 16 (rt)— Demand of security— Value 
of property as it stood at time of sale can only 
bo looked to— Not value of Anprovomciit made 
by vendee after purchase— See Limitation, No. 
1, 66 P. W. R. 1908. 

(4) Insolvent's Estate’s Court constituUd 

under Act Jurisdiction to ontertam 

application under S.311 C. P G. See Ci\. 
PiM). CoiiB, No. 222-a, 101 P. W. It. 1908. 

Aet XVIII of 1889, (Punjab Courti). 

(1) S. 3— Appeal— Land declai- 

faiion that the plamiiff ts the sole owner 
of an orchaid on a partition of the villatje 
shamilat — Act, XVII of 1337, Ss. lib <f 163 
— Question relating to enforcement of enti g 
in wajibul-ai z — Question oj title oi mode of 
making the partition, 

A suit foi a declaration that ii certain oh hard 
on a poition of the village shamilat is planted 
by the plaintiff alone at hist own exponse, and 
that he IS in sole jv' ’session llicrcof, without 
waking any claim regarding the land occupied 
by the orchard, or the shamilU as a whole, is 
not a land suit within the meaning of S. 3 of 
the Punjah Courts Act, 1884 and hence no 
appeal lies as of right. 

On the partition of a joint holding, the ques- 
tion whether the garden having been planted 
on a part of the common land by the plaintiff 
by his own individual fanour, and at his own 
coat, should, or should not act ording to tbo 
rule laid down in the village administration 
paper, be allotted lo the plaintiff at partition, 
is a question relating to the mode of making 
the partition withan the puniew of cl. (6), S, 
116 of the Punjab Li»nd Revenue Ac t of 1887, 


9 * — Punjab Acts--‘(Continu ed,) 

Act XYIII of 1881 (Punjab Ck)ttrtB),-^Donf(2.). 

and should be decided by the Revenue officer 
under S. 118 of the Act. It is not one rolathig 
to the title of the property, and, as such) 
excluded from the cognissanctf of^ the Civil, 
Courts under cl. (11) of S. 158. Devi Dial Y. 
Ahmad Khan, 4 P R. 1908. = 14 P.W.R. 
1908 = 91 P. L R. 190S 

R A Trio AN and Sh vn Din j j. 

(2) Ss. 3, 70— Punjab Tenancy A'-t of 
1887, S. 4— Land suit -Admissibihly in evi- 
dence IS question of law within S. 70 (b) of 
Punjab Courts Act— See EviDENrE Act, No. 24, 
129 P. W. R. 1908. 

(.V) S. 40 (5) - Suit by leveisioner for q decla’ 
ration that a mortgage by widow will not 
affect his inter st — Thirty times jama rule 
— Value of the property for purposes of 
appeal. 

A suit foi a declaration that a rcitain mort- 
gage-deed, in which the consideration was 
bUted at Rs. 300, but the land moit gaged by 
it is worth onlv Hs. 60-3-6 according to the 
thirty times jama riile, shall not affect the re- 
\ersionar} rights of the plaintiff, if in effect a 
suit for *1 declaration that the plaintiff is icver- 
sioner to land, worth Rs. 60-3 6 according to 
the said rule, regaidless of any incumbrances 
created by the widow (n) The value of the 
suit IS the value of the land calculated at 30 
times the jnmma, and not the amount of the 
inctnnbranccs, 

f 

By tlie decree in such a suit, the pl-imtiff will 

get the Lind on the dea'.h uf the widow, without 
reference to the mortgage oi its jirecibc amount. 
No appeal fioui the order of the lower appellate 
Court lies under S. 40 (6) of tbo Act, as the 
value of the suit and the property in^’olved 
must be taken as less than Rs. 250 (b), Hari 
bingh Y. Nika Singh, 42 P. R. 1907 - ICO P W. 
R. 1907 -G6 P.L.R. 1908. 

Johnstone, j 

References {a) Uh P. K. J892. /t»; (ft) 145 
P.R. 1892, F. 24 P.R. 1903 (P.B ), D. 

(3-a) S. 40 (1) as amended by Act XXV of 1399 
—Further appeal- Valuation— Mortgage--- 
HedernpLon smt—Cost of repairs— Addi- 
tional hen. • 

In a suit f(>r itdeinpliori on^ payment of 
Rs. 323 the Court of first instance found Rs. ^ 
1,168 due and made redemption conditional - 
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Punjab Acts--{Continued), 

ActXyiI1;of 1885 (Punjab Courto)H Con^). 

on payment of that sum. The Lower Appel- 
late Court reduced the amount to Ks. 001. 

Held, that the value of the property involved 
in the decree was over Hs. 1,000. 

Held, further, that the amount decreed for 
repairs was as much part of the money pa}Mblo 
before redemptfon as was the autudl moitgago 
consideration due and was therefore iinolved 
in the decree. 

Held, also, that a document, wh*cb merely 
provide^ that the amount advanced under it 
must be repaid when the mortgage is redee- 
med, and which docs not make pajment a 
condition precedent to redemption, does not 
create ah additional lien on the proper t}. 
Kishen Chand y. Taj Din, 197 P. L. K. 190S 
Sin William Clabk, c.j., A Hifd, j 

(3-6) S. iO (I), an amended by Ait XXV of 
J&QU^FurUier appeal — Valuation— suit for 
jyossession— Defendant sctiiiuj up iiw) tgage. 

Held, that, in a suit for possession of land, 
the value of the suit must ho taken on the case 
brought by the plaint itT nrespectivc of the 
picas raised by defendant. Budh Singh y. 
Dewa Singh, 199 P. L. R. 1908. 

Sir William Clary, c. t , & Rkid, j. 

(1) S. 70 — Concunent findings by both the 
lower Courts on a question of fact — Cbi(‘f 
Court’s power of revision— Sec Limitaiion Act, 
No 3G, 37 P. \V. R. 190S. 

(5) S. 70, as amended by Act XXV of 1899 — 
Revision— See CTv. Pro. Com:, Mu. 7(>, 15 1^. 
W. R. 1908. 

(5-rt) S. 70— SccNo 2,siipia. 

(6) S . U ) (a)— Onus Probandi— I'lntid — 
Material irregularity. 

Held, that fraud, when pleaded, must bo 
clearly proved and cannot be assumed. 

Held, also, that a Court commits a nnitcn.il 
irregularity, within the meaning of S. 70 (a)f)f 
Act XVril of 1884, if It.— 

(a) rejects prima facie reliable evidence, 
whether oral or documentary ; (6) accepts 

an apparently false and absurd plea of a defen- 
dant who IS bound to prove it by some satis- 
factory proof, or. (c) wrongly places the onws 
prohandi of an issue on a party. Jiwan Ufa 
V Hari Ram, 143 P. V/. R. 1908. 

Rattioak, j. 


[ 9.^PunJab Acts~~(Conttnued). 

I Act XYIII of 1885 (Punjab Courts)- (Confrf.). 

I (6-a) S. 70 (o)— Power of Chief Court in rc- 
I vision acting under, to quash proceedings of 
I Court of first instance, where such Court is 
I found to have no jurisdiction^ See Civ. Pro. 

I Conn, No. 222 n, IGl P. W. R. 1908. 

^ (7) S. 70, Cls (a) and (6)— Order rejecting 

pUint on the ground of misjoinder of parlies 
or causes of a< tion - Liability to revision. Sec 
' Civ. I'jio Coi)i:, No. 4G, 9 P. W. R. 1908. 

(8) S. 70 (6)— Depositing appeal memp in 
the l)f)x put lip for that purpose — Proper 
j presentation — Suflicient cause under S. 5, 
j Inmitaiion Act -Important question of law, — 
j Sec Limit vTiox, No 3, 71 P. W. R. 1908 
! (9) jS /O (6) — Acguiescence—It is a question 

\ of law and a good ground for revision. , 

7fM, that acqiiiesconce is not a question of 
> fact, but of law, ana*, consequently, it is a good 
, ground for a revision under S. 70 (6) of Act 
XVlll of 1884, as ameLded bv Act XXV of 
j 1899 (rt). 

Jleld, also, that there is nothing whatever m 
the following facts to indicate that I) and other 
rcversioncis of R over arquiebced m the gift 
of his holding in favour of S and othcis. 

' “K tiansferrcd the whole of hi-s property to 
I S and others l»y a deed of gift dated 2nd 
Januarj, 188(> ^Muiation w'as finally sanc- 
tioned on <ho 27th ^Tarch, 1887. With the 
exception of 17 kanals which R held in his own 
name, the if“'t of the property included in the 
gift, alioiit 158 ghuniaofa, w.is possessed by a 
piior mortgagee G. Despite tho gift, R never 
, parted with the possession of these 17 kanals, 

1 and the donees neither bcfoie, nor after, the 
I donor's death, ever made an attempt to redeem 
’ ihe prjoi mortgage. Rut they took actual 
I possession of the 17 kanals after R's death 
I which took place in 1891. Within one year, 

I however, of R’s death his reversioners (D and 
! others) instituted a suit for a declaratory decree 
[ in respect of the mortgaged portion, and for 
! possession of tho IT kanals of the land, and on 
i 8th February, 1892, their plaint was rejected 
! on account of then failujpe to amend it. On 
I the 4th Januarv 1894, they sold ihe whole of 
I R’s estate to B " (6). Shair Singh y. Sidhu, 
I 31 P. W. R. 1908 -100 P. L. R. 1908. 

' L\l Chand, j.* 

\ References —(a) 26 A. 676 (P.C ) F,(b)56 
I P.R. of 1903 & 11 P.R. of 1907, Seferred to. 
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I'HB OUltRBKT IKORX, 1903. 
9.—PuaJsJ9Acts—(Contimied), ; 9.—PuaJabActB—(OoAiH'iud). « 

AotXYmofl88S(PniijAb keU)~(CoKcluded). | AetXYI of 1887 Ct*n«»oy).—{OonMtued). 


(10> S. 70 (1) (a)^ltiiVi9ion‘—Civ%lc(ts€s-—Mate- tiona of cognizance by the lower Court of the 
ruj^ irtegulaiiii/— Ignoring the effect of appeal decided by it (a). Gandu Singh y. HAtha 

document-- Wrong interpretation of docii- Singh, 1‘2 P.R. 1907-CP. L, R. 1908 = 92 P. 

inent, W.R 1907. i 

Held, that though a wrong interpretation of | Chatt£uji, j. 


a document does not amount to a inatoiial 
irregularity within the meaning of bcction 70 

(1) (a) of the Punjab Courts Act ^ justifying 
interference in revision by the Chief Court, yet 
where the Lower Court has completely ignored 
the Lcrms of a document or has placed on them 
a perversely erroneous construction, theChic^ 
Court is fully justified in revising the judgm<‘nt 
of the Lower Court. Gulla Singh v. *Sunder 
Singh, 173 V. li. R. 1908 lOG P. R. 1908-151 
P. W. R. 1908. 

RATTIfiAN, J. 

(11) 8. 70, Ss. (1) (a) and (5)— Suit foi pos- 
session — Appeal- -Power of Chid Couit t<» take 
up the case under the Act. Scw Conthact Acr, 
No. 4, 51 P.R 1908. 

(11 -a) S. 70 (1) (b), Poweis of Chief LVuit 
under — Revision of order S. 19, Act IX of 1890 
See Act IX of 1899 ration), No. l-a.lll^ 
P.R. 1908. 

(12) Suit for possession of house—Dccrcc on 
payment to defendant of value of improvement 
to the house — Appeal undci S. 39 of Punjab 
Courts Act— Juiisdiction of District Judge to 
entertain appeal — Value for puipoae.s of Couit 
foeaud jurisdictiou, whether same or different 
—Sec Court Fims Act, No 7. 19 P.R. 1908. 

Act XYI of 1687 (Tenancy). 

(1) S. 4— Punjab Combs Act XVI 11 of 1881, 

S. 3— Land suit — Long delay 111 suing no ah- 
andoiimcnt in law. Sec Lviurnce Act, No, 24, 
129 P W. R. 1,908. 

(2) S. i (i)— Ghaii-muinkm land aiUicUal to a 
well, suit J07 possession oj Jin tsdiciion 
— Chief Coin Vs povci toiev,se lindtngson 
facts relating to jiu isdiction 

Laud, which is outside the abadi and is at- i 
taohod to a wt'll, Inih khm Us and I'l entered as j 
ghavr-mumkin, and h^^s bhusa oUickcd on it, is I 
agriculturallaud and fulfils the requirements 
of S. 4 (1) of the Act. A suP for possession of 
gach land is a land suit, and the Distru't Court 
is not competent to hear thquppejl in the case. 

In order to decide whether fhe DiUrict Court 
hhd jurisdictiou, the Obipf Coittrt has power to 
go ln% jCll the pertaining to the condi- 


: Reference .-^{a) 54 P.R. 1896, R. 

I ( 8 ) Ss. 4, cl. (if?), 77 { 3 ) ( 7 )— lioqq-buha— - 
j Village cess— J in isdiction of Civil and Re- 
venue Coin ts. 

I ’ 

Cubtumarv dues of the nature ol Hogg-buha, 

' levied by the propnetary body of a village 
I from non-propnetary residents, fall within 
the definition of village cess contained in cl. 

I (12) of S 4 of the Tenancy Act (a). Suits for 
j tho recovery of those dues are therefoVc cogni- 
zable by the Revenue Couits under S. 77 (3) 

! 7 ) of the Act. Shahya v. Harm Khan, 95 P.K. 
j 907 (Footnote) p 453. =120 P.L.R. 1908 
j note) - 1J2 P. W It. 1907. 

' Rorertson and Kknsingtoj?, jj. 

' (1) S 5 (1) ( 0 )— Occupanc} rights — Rights 

; of tenants who arc joint owners of holding as 
I against the heir of 7 m^a/idar with whom scttle- 
mcnl lb made, See Mlafi, No. 1 , 3P. R. 1908 
j (Rev.) 

(5) Ss, 5, 0 and 59— Takarridar— Succession 
to his holding by his adopted son — Ohtim by pro- 
prietary body of JNIauzia Talwandi, Tehso 
ihnaN.igar, Distiict (lurdaspur — Land cntcri 
od as Shmilat Dc/t— Charitable gift — Muati — 
Occupancy tenant— No analogy between Takar- 
ridais and Mukariidar of Rawalpindi — See 
Tvkurujdmi, No. 1. 120 1\\V.R. 1908, 

(5-a) S. G— See No. Sup^a, 

( 0 ) S. 9— At quisition of occupancy rights by 
more lapse ot tunc not allowed. See Occufan- 
cv Rights, No. 1, 00 P.R. 1908. 

(7) S.s. 14, 77 (3) (r) & 99— Claim tor damages 
by an occupancy tenant for being prevented by 
force fiom cultivating his holding — Cogni- 
ziihility l>> Civil Court — Sec Jurisdiction (of 

I Civil. \nd Revenue Courts), No. 6 , 55 P.W. 
R. 1908. 

(8) (Si W and d!) —Succcssuni to occupancy 
tenancy- -Adopted son of occupancy tenant 
a^^soaiating strangers with him— Right of 
collateral heirs^of the adoptive father to 
succeed to adopted son dying childless. 

While, in cases of contest betiyeen a landlord 
and others regarding succession to, or aliena- 
tion of, a tenancy, Ss. 58 and 59 of the Act must 
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Act8-^{Oontinued), 

AotXVI f»f 1887 (Tenancy)— 

be regarded ; on the other hand, in cases of 
oonAict between occupancy tenants and those 
who would be their natural heirs under custom, 
or, between persons claiming succession to an 
occupancy tenancy, the holder of winch has 
died, and alienees of the occupancy rights, the 
same rule of custom should presumably bo 
followed as regulates alienation of, and suc- 
cession to, land held in ownership (a). 

A, the adopted sou and the donee of an occu- 
pancy tenant, died sonless lea\ing a widow 
after having formally associated the defendants 
with him in the tenancy. After the death of the 
widow a dispute arose between the collatcial 
heirs of the adoptiM* lather of A and the defen- 
dants. 

Held that, if \ ^^as treated as an adopted 
sou, his heirs, under custom and S. 50 (ti!) of 
the Act, are his adoptive father's nearest male 
agnates, and that, if he was treated as a douce, 
the gift, under custom, reverts, upon failuie of 
his male line, to the heirs of the donoi . 

Held, also that there was no timobai against 
the plaintiffs, inasmuch as they could not sue 
for possession until the death of the widow of 
A. Saida y. Umall, 7G I*.R. 1907 -Si P.L H 
1908. 

JOHKSTOJSK, 3 , 

Beferences'^{a) 08 P.R. 1894, 89 P.R. 1898, 
(F.B.) 69 P.K. 1900, 12 P.R 1904, and 109 P R. 
1894, Ji. 

(^) Ss. 53 and 60 -Occupancy rights, sale of, ! 
without landlord's consent — Delay by land- 
lord in bringing suit— Presumption of ac- 
quuscence. 

The fact that a landlord makes a delay of 15 
months in bringing a suit for cancelling a 
transfer, made in contravention of the provi- 
sions of the Tenancy Act, cannot raise a pre- 
sumption that the landlord had acquiesced in 
the transfer (a). Mohar Singh v. Jhandu, 3 
P. R. 1907 (Rev.; = 4 P. W. R, (KK)7), (Rev.) = 

44 P. L. R. 1908. 

Walker, f. c. 

Beferences\~^(a) 8 P. R. 1904 (Rev,) = l P. R. 
1893 (Rev.) ; 2 P. R. 1898 (Rev.), P, 

(10) S, 59— Meaning of. “ occupied.” See 
Occupancy Biokts, No. 2, 100 P.R. 1908. 

(10-a). S. 69— ^ee Nos. 5 and 8, snpi-rt. 

\lQ*b) S. (X)— See No. 9, suiJra, 


9, -^Punjab Acts— (Continued). 

Act XYl of 1887 (Tenancy).— (^?owfin«€d). 

(11) S. 77— Suit for declaration of mokurari 
I rights— The fact that amckuraridari8|.teiiant, 

not sub-proprietor, does not neces^aaiily make 
S. 77 oi the Act applicable to suit— -See JcRiB- 
mcTTON (of Civil and Rf.venle Coubts), No. 
3, 42 P.R. 1908. 

(12) S. 77— Res judicata-C.P.C., S. 13— 
Suit for ^lossession of icvcnue pacing land 

^ included b\ mistjike in the Eject ment Dfcc»Te 
I passed by a Re\enue Court— Si^e JitiusdiC*iion 
1 (OF Civil and Rewntf. Couins), No. 5, TO P. 

1 W.R. 1908. 

j (13) S. 77 (3) (c) -Snil- b\ mortgagee to re- 
I co\ Cl possession from moitgagor oi^ faihncby 
j the latter to pay stqmlated rent— Omission to 
apply for mutation of riames, effect of— See 
L\ndloiu> AND Tfnant, Xo. 19 6, 1 P. R. 1908 
(Re% ) 

(14) S 77, cl. (3) {j ) — Kudhi Kammi— l’i//app 
ccss — Suit lo lecoiei —Junsdiction of Ciitl 
and Eeienne Comts. 

Kudhi Kannm is a village cess within the 
meaning of S. 77 (3) (J) of ^ the Punjab Tenancy 
Act, and a suit to recover such duos is exclud- 
ed ftoni the juusdiction of the Civil Court 

(a) Raj Sarup y. Hardawari, 95 1\ R. 1007 - 
120 P.L R. 1908-141 P.W.R. 1907. 

RoBEiasoN and Kcnsincjton jj. 

liejeiences - (a) 95 P.R. 1907, 49 P.K! 1891; 
11 P. R 1890 (Rev.), judgment in Civil Pioco^ 
dure Code, No. 11 of 1904, F. 

(15) S. 77 (3) [j ) — Whether applicable to suit 
for wages of a labourer fixed by record of rights 
— See JL RisDicncN (of Civil and Revenue 
C oLRTs), No. 2, 41 P R. 1908. 

(16— c/) S. 77 (3) {j) —Kannanc^ a, vilhge cess 
— suit tc recover Kamiana equal to plaintiff’s 
i shaie not collected by defendant— Suit cogm- 
I zablc by Revenue and not b> Civil Courts. See 
I JuKisDiciioN (cp Civil'and Revenuk Courts), 
No. 11-a, 128 P. R. 1908. 

(15-6) S. 77 (3) (j)— S ee No. 3, supra. 

(IG) S 77 (3) (n) — Suit on a bond executed 
I foi arrears of •tent— Jyjrisdiciion of Ueve- 
j nuc and Civil Courts^ 

j Where a suit is based on a bond , the considera- 
, tion for which is arrears of rent, the suit iscog- 
I mzablc by a civil Court, as being a claim based 
! upon a bond, the claim for rent having melted 
j in the right given by tbe bond, which, wa*^ 
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P.—Puajab Acts— (Continued}. 

Act XVI of 1887 (UatMOj}.—{ConeUi(ie<l). 

given in .satihfacfcion of the claim foi* rout* 
The casj doeb not fall under H 77 (^) (?/) of the 
Act, so as to give juiisdiction to a llc\cim 0 
Court Amrit Lai y Bhag\vana,41 P. R. 1907 
-BOr.L.U. 190S‘-=104 P.W.B - J907. 

JonNsroM". anil Rattiovv, jj i 

Uefcrences —Civil Reference No. 95 of 100r>» j 
F \ Civil Reference No. 55 of 1897, A>/.s5i. 1 

(IG-a) S. 77 (V)— Sec No 7, snjoia. | 

S. 99— See No. 7, supia. I 

(17) Ss. Ill and IVl, Uope of,— ni(jIit of j 
poison to settloy by uritlen agn'eiuent y a . 
course *of succession difteieiit fioin tliof 1 
prescribed by the Act —Occupancy rights - ' 
Snccesswiu 

Ss 111 and 112 of tho Punj il) Tenanc} Act j 
are an amendment of S. 2 ‘bf tlio Tenancy Act i 
of 18G8 S 2 of tho old Act sued allwriUeu I 
agreements boewetn landlord and tenants ! 
and gave the force of agieeinenls to all entnos • 
in the Sottleinont Rccorvls made and sanc- 
tioned prior to the year 1871, as regards 
questions of rent, ojod\.iiiciit, alienation, succes- 
sion and compensation. The intention of the 
Act of 1887 was to curtail the right of persons 
to contract themselves out of the terms of the 
Act especially as regards rent, ejectment and 
compensation, but tho validity given by the 
law of 1868 to entries in ScttJoinent Records 
prior to 1871 was maintained, and the right of 
persons in future to contract themselves out 
of the terms of tho Act except as regards- 
inatters above-mentioned was declared. Pai- 
tios can, therefore, by written agreement cither 
prior or subsequent to 1871 , settle on a law of 
succession different from the succesilBion pres- 
cribed m the .Act. According to S 112, an 
entry in a wnjib-ul-atZy piior to 1871, with 
respect to tho succession to land, in which a 
right of occupancy subsists is an agicement to i 
which the provisions of S. 59 of the Act does ' 
not apply \a\. Puran Y. Mamun, 130 P. R. 1 
1907-- 76 P L. R. 1908. 1 

Clauk, c j. 

Reference (n) 98 P. R. 1894 (P. B.), It. 

(18) S. 112 — See No. 17, supra, 

(19) Special Tenancies created by Act 111 of 

1893 are governed b, rufes contained ixi the 
Tenancy Act— See Act 111 1893 (Goykrk- 

MEST Tkn.\nts), No. 1, 1^ P.R, 1908. 


f — PuajtLb AciS“--(Continit>ed)o 

Act XYIJ of mr (Punjab Land Beyanue). 

( 

(ll S, 15 — Review— Financial Commissioner' $ 
power of reviewing his predecessor's oiader, 
Ilcldy that, the Financial Commissioner can 
suo inoto review hiM predecessor’s order at any 
time where it is necessary to do so for the sake 
of justice. Muhomed Hussain v Akbar Hus- 
sain. 3P.W.R. 1008 (Rev). 

Dot IK, FiNANClxn COMMISBIOKEU. 

(2) S. IG (4)— Order of Deputy Commissioner 
granting or refusing sanction to permanent 
aJienation of land — Appeal. See Punjad Act 
XIII or 1900, No. 3, 4 P.R. 1908 (Rev.) 

(3) S flS—Zaddari — Huh 166y relating to 

appointment of Zaildar — Appointment 

made on apjieal by the CommissioiteVy when 
to be xnierfeied with by the Financial 
Commissioner, 

Ueldy that, the duty of Financial Commis- 
sionei in deciding an appeal in a saildan case 
IS that the decision made by the Commi‘*sioner 
should be uphold unless the man he has chosen 
IS either unfit or, for some good rea.son, 
ineligible, or is manifestly very inferior to his 
iival Muhammad Murad v Sardap Bakhsh, 

1 P W.R 1908 (Rev). --84 P L R. 1908, 

Douii:, Financial Commissioner. 

(4) S^, IIG & lr58— Suit for declaration that 
plaintiff m the sole owner of an orchard — Parti- 
tion of tho village shamilat -Question relating 
to title “ mode of making partition” — See 
AcTXYIir OK 1884 (Punjab Courts), No. 1, 

4 P.R. 1908. 

(5) S. 158 — See No. 4, supia. 

Act XX of 1891 (Punjab Municipal Act). 

(1) 9^ and 95Scopeofthe sections— Apphea- 

iion for censtt action of building including 

a iwojection encroaching upon a sheet 

Implied sanctum from silence for six ivcehs 

Applicability of S 95 to encroachments 
attached to new buildings. 

If a man applies for sanction, under S. 92 o! 
the Act, for the construction of a new building, 
which includes a projection, encroaching upon 
the street, as a part of a larger building, the 
building of such projection requiring permission 
in writing under 96 of the Act, he cannot 
shelter himsell und^or sanction by silence under 
S. 92, against action under S. 95. The mere 
fact tiiat sanction for the erection of a projec- 
tion encroaching upon a street is applied for and 
included in an application for the construction 
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9.-^Putt}ab Acts —(Continued). 

» 
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of a bailding upon one’s own site cannot extend 
the implied sanction by silence for six weeks un- 
der S. 92, to cover acts requiring written sanc- 
^ lion under S. 95 (a). 

S. 93 of the Act applies not only tocncroaeh- 
inonts and obstructions which are added to 
oil* ones, but -ftlso to those which aio attached 
to new buildings. 

An encrqjichment upon a ^lunicipal property, 
not being street or drain, ;;i‘wer or aqueduct, 
would not come within the purMovv of S. 95(5), 

The Municipal Committee of Delhi v. Devi 
Mahal, 02 i^K. 1907- 10 ) P. L. U 190H-J47 
P. W. K. R. 1907. 

KonGUTSON and L\n Cn\Ni), .ij. 

References .—(a) 5*2 L\ U 1900, 27 P. H. 1901 
and 27 P. K. 1904, Cr , It. (5j45 1\ H. 1906, II, 

(2) S.^95 — See No. 1, sap; a. 

Act 111 of 1893 (Government Tenants). 

(1) Special tenancies c»et(ied unde} —Ait .VI L 
of IfiHT—Sticcesnou. 

Tenancies created b\ Act III of 1S93 aie in 
matters ot succession, governed Iin the rules 
contained lu the tenancy .\ct (XVl of 1887) 

Where a tenant placed in posse.ssion of the 
land 111 suit died without heirs limited iiy S. ,>9 
ot the Tenancy Act, the local Government was 
held to be justified in treating the grant to him 
as having lapsed. Sahibaada v Jawaya, 14 
P.R. 1908-24 P. W. R. 1908-107 1'. J.. R. 
i908. 

Olaak, c .7. and Rjud, j. 

Act Xlll of 1900 .Punjab Alienation of Land). 

(1) Application of^ to suits foi lands pin- 

chased bcfoi^e the Act, 

Where the right to claim u land m dispute had 
accrued to the plain tff before the Land Aliena- 
tion Act came into force, the subsequent pass- 
ing ot the Act could not deprive him ot his 
vested righ is under the sale-deed, which was 
completed prior to the Act. BundavLal v. Ram 
dlAgh, 10 P.R 1907 = 5 P. L. R. 1908 -=90 P. 1 
W. R. 1907. 

Lal Grand, j. 

References .—38 P.R, 1904 *20 P.R. 1905, JL 

(2) Mortgage w favour of agriculturist — 
Allegation that the mortgage mas intended 
tn favour of rwn-agridulturai money- lendei s 
— Validity of mot igage, 

10 C 


9.- Puafab Acis--(Con,imued). 

Act XIII of 1900 (PiinjAb AUanaMoii of 
Land) —(Conimned), 

The Civil Courts cannot refuse to enfotce a 
mortgage, perfectly legal on the facel5f it, exe- 
cuted in favour of an agriculturist, on the mere 
assumption that the mortgage u as intended for 
the benclit of col tain non-agricultural inoney- 
Umders. uhoaio prohibited, b} the Punjab 
Laud .Viienation Act (Xli of 1900), from taking 
' a mortgage and obtaining possession, unless it 
is in one ot the forms specified in the Act, 
Jahan Khan v. Dalla Khan, 142 P.R. 1907^ 
8GP.\V.R 1007 = 48 P.Ii.R. 1908. 

RoriF.HTsoN and Shah Din, jj. 

(2-rrt) »S' .71 (.7), fi—(hft by father in favour of 
daughter — Refusal of sanction by Deputy 
Contmi ssioner — Revision, 

Held, that a niemtier of an agricultural tribe 
should not be deprived of the privilege of gift- 
ing his Lind to his daughter, merely because 
she has manied in another district. A sanc- 
tion grantedu ndor 8 .3 (3) of Act XITI of 1900, 
simph means that Government has no objec- 
tion to the aheiiiitiou, but, as x>tovided under 
S 5 of the Act, it docs jiot touch the questions 
relating to the reversionaij rights in the land. 

Qud'iy — \V bethel in such a case sanction 
of the Collector is at all ueccssarv (a) Muua- 
mat Sairan v. Ghana, 8 TLW.H. 1^8 (Bov.). 
James Wilko.s, j. c 
Refeience .—82 P.R. 1900, R, 

(3) Ss. tty cl. {ft) and 19 — Ordei of Deputy 
• Commisswnei gi anting or refusing sanction 
to peimanent alienation of land — Appeal 
—Reiision— t^unjab Land Revenue Act 
S. Ifi {4). 

An order by a Deputy Cemmlssioner under 
j S. 3 ^.S) ot the Alienation of Land Act granting 
or refusing sanction to a perifianent alienation 
of land rcijuirod by S. 3. (2) is not final, seeing 
that S. 19 of the Act extends to the proceed- 
, mgs of Revenue officers under the provisions of 
\ Chaptei 11 of the Puuiab Land Revenue Act. 
The efii^ct of the section la that Hudi an order 
IS, like othoL orders of Revenue offieevs, sub- 
ject to ai>x>eal and revision^ as laid down in 
that Chapter. Such aa order may, therefore, 
be cuiiccUed by the P.nancial Comuiissioner in 
the exercise ot his revisional jurisdiction under 
S. 10 (4) of the Land Revenue Act. Ram 
Baran Das v. Bardara, 4 P.R. 1908 (Rev.) 
= 7 P.W.R. 1908 (Rev.) ^ 

Wilson, f.c. 
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9*^Pttnlmb ActR—‘(C6ni%nmd). 

Aet XllI of 1900 (Punjab Alienation of Land). 

-^{poncluded), 

(4) 4—Kharah in Hissar Dish ict, 
iher Ilajpntsi and as svch ngurtilfnial 
frihe — OniiK, 

Where the question was whether Kharals in 
the Hissar District, are Rajputs and entitled for 
that reason to be considered an sipfi icuUtual 
tribe, held, (1) that the ou 2 i\ was oi* the de- 
fendants (Kharals), who allowed that they 
were Rajputs , (2) that Kliarals wvie not piovi'd 
to bo Raj puis and as such undoi S 4 uf Land 
Alienation Act, an agneuitnial tnbo. Mansa 
Ram Y. Ghulam Muhammad, 117 P R. lOOH 
Clark, c. j. 

Refeience —24 P H. 1!)08 11. 

(4-a) S. 5— See No 2*«, supin, 

(5) S. 10~Sec No. 1. mpth. 

Act 11 of 1909 (Punjab Pre-emption). 

(1) Mahtanis o/" Mmaffarffaih uhr. 

thei members of agucultinal fnhe, 

Maktaim in the MuzalTargaih Distiict do ! 
not belong to an agricuftural tribe for the pin- | 
posos of the Pre-emption Act. Sonun v Rupan | 
Bai, 24 P R. l‘.)08=44 P. W. IL l‘)OM Md | 
P.L.K, 1908. 

Clark, c.c,., and Rkxd, j. 

(2) Scope, 

The act is retrospectn e. l! applies to gm'u 
claim to right of pie-emptioii, wlifetlior tint 
right accured before oraftei it*- conimeijeeiiiout, 
Bahadur y Alia,, 30 P U. 1907 -19 P.L IL 
1908.-145 P.W.U. 1907. 

P.RID, .1. 

References .— P U. 1901, 90 P.ll 1904, 

P. 

(81 Application of — SaU* completed bcfoic 
Pre-emption Act, in fai oni of pet son hm inq 
piefeientiai I'lghts nndei Punjab Lou s le/, 
187:1 --Correctness of entry in Jiiwaj i .im 
not suppotted by instance}, — Effect, 

Where a sale ha\mg been completed before 
the Pre-emption Act clime into fonv in fav.mr ' 
of a vendee with preferential rights under the , 
Punjab Laws Act, 1872, and mutation ha^Mllg , 
taker place in favnurofthc sendee, the plaintiff ] 
respondant, Jwho having no 'proferentul nght j 
under "the Punjab La w> Act), related through j 
a common and ' ne uf the hens tu , 

tb$ property in suits, sued for pre-emption, ’ 


j 9.— Punjab Act8~-{Continued), 

j Act II of 1905 (Punjab PFeoemptIon)-^{(7ofz^d). 

! held, that the Pio-cmptioii Act was inappli- 
j cable, by reason of the appellant, having as 

• vendee, made payment in resp^^ct of the right 
of pre-emption lo which he wh,s entitled at the 
dat(‘ ot the sale (n^). 

Where the sjw'cal custom, in favour of rela- 
tions descended from the ^endnl’s ancestor and 
; hohlnig land in tbt* Milage had not been 
j established and the only evidence ai^dueed by 
I the pliuntift le-spuiident was the Hiwapi-am 
of the tahsil which reeited the custom set up, 
Judd, that as no iL.^hiiiecof this Custom having 
i been enforced oi a^-ted mi, had been cited, 
the lulc that an enti} in a iliirat-i-api w'as 
‘ pifiof of ih(‘ existcneo ot an alleged custom 
must be nioctified (h) Inayat v. Haqnawaz 
Khan, 9U P R l<)0.8-= 157 P.W It 1908 
Rkih, j 

Jlefetences -(o) 17 PR. 1908 (F.B ), F; 

(5) 89 P R 1909, UJK P.R, 1900, F , 117 P.R. 
1901, 17 P R 1908 (P B ) and 87 P R. 190C, 
cited. 

( 4 ) Custom J^nnjab Ahenatton of Land Art 
{XTTl Of lUOO). S > 

111 a suit for pri‘-einptiou under S 11 of the 
Punjab Pie-t mption .\ct against the vendee, 
j iiintituted oil th(‘grunnd tliat the plain biff-claiin- 
I ant for pi<‘ einption was a member of the same 
agiu nliural tribe with the vendor, it. was held 
'' that the plaintiff was entitled to the right of 
pre-emption, in lespect of the land in question, 
although tlio \endee was an “agriculturist’' 

• wuthiu the ineaniiig of S. 2 of Act XIII of 1900 
’ (Punjab Alicnatiuii of Land Act). Mahmud Y. 

Nup Ahmad, 101 P R 1907- 70P.W.R 1907- 
: 174 PL H l‘)08 

I • 

, (.5) S, 'i (3)— Applicability of Act to a claim to 

I pt e-emption ci eated by the pt ovisions of the 
Ai t itself. 

\i cm ding to S 2(1) ot uhe Punjab Pre-emp- ^ 
ion \ct, 1905, the Act is intemded to apply 
to e\ery claim to the “right of pre-emption, 
whether that right has accrued before or after 
B commencement,” diid the words “whether 
that right has acciued before oi after the com- 
meucement” only amplify this meaning, A 
right created b\ the Act may also be held to 
have accrued alter the commencement of the 
Ac Abas All Shah y. Shop Zaman, 22 P. R. 
1908 -4S P, W, R. 1908^ 122 P. L. R. 1908. * 

Clark, c. j, and Rikd, j. 



140 


l^lGIibT OF UASliib. 


idO 


Aet II of 4905 (Punjab 9rB-mption)—{Contd), 

% 

(G) S. meamntj of Shell, hs. 

Eihiiulogictil experts differing ub tu what 
conbtiiutod a trjibe, tbo only reaboiiablc con. 
structiou of the leim as Ubod ju S. 11 of the 
Frc-empiioii Act (1905) is the broadest possible. 
Consequently, the word “ tribe” williicccssaiily 
indicate the piiWpa) trjbc and not a branch ol 
a tribe. The framers of the At t having given 
no ussi'^tauc^ in the right interpretation of the 
term, the word '‘Sheikhs” will cover, conse- 
quently, Sheikhs of all classes, until some indi- 
cation IS given that the word ” tube” is used in 
a narrow sense. All Muhammad v. bhaman, 
112 P. K. 1908. 

IvEJSblNOTOii AMI LaL CuaND, JJ. 

(7) 6's. II and Vi — Sale of land by vendot not 
beiinj mcinOci of agi icuUiual li ( endee 
beuKj ptopnetoi in the iiUatjCi not unnuuj 
withihyat new of piuLibo lo b'#fi of xlU — 
6uii by nicnibci of ayi icultutal ti ibe Uaiin- 
iny pie cnipUon, 

Whcie a ccLtaiu laud had bs.cn sold b} a \eu- 
doi, who Was not a iiienibci ol an agLieultutal 
tribe, to a Vendee, who was a propiietoi in the 
village but who did not conic within the put view 
of the piovibo to S. 11 ot the Punjab Pre- 
emption Act (II of 1905). 

held, that, the plaintili, a nienibei of the 
agricultural tribe, haMiig a light ol pie-cniption 
under S. 12, had, iheicloic, a pieteLential 
right of pre-emption ovei tliatol the vendee («) 

The esbenee of pre-emption is that the I'ght- 
holdei has a better claim than some one else. 
Ss. IX d. 12 ol ihe Act ha\e been ellectually 
drawn in such a way as to sceuio that lands, 
which had pieviously passed into the hands ol 
poibous hot belonging to the piivileged class 
of agiicultural tribes, shall, under eeitaiii 
oircumstanceK, leverc to membtis of the 
privileged class, if tliej choose to exeicise 
hbcir legal rights. Thakur Das v bohawa 
bingh, 23 P. R. 1908-50 P. W. U 1908- 12J 
P. L. R. 1908. 

RoBEKTbON and Kekbinoiun, jj. 

Reference .—(a) 101 P. R. 1907, D&uF. 

(l~a) S. 12 — Sec Ko. 7, supia. 

(8) S, Hi {a ) — Pi exemption — Ptc emption 
based on telaiionship—Reveisionci oj a 
female included loithin the meatiimj of Ike 
sccUon^ Hindu Law — Inhet Hance. 


9.—Puaiab ActS’-iConiimei), 

Act II of 1905 (Punjab Pre-emption)— (Ocwi/a). 

A, the male descendant of a female B, spld 
a property which B had mheiUed from her 
fathei C and others, the male ueseendaoits of 
B’s real brother cldimed pre-emption under 
S. 12 (a) of the Punjab Pre-emption Act, 1905, 
IIS the persouK entitled to succeed to A in the 
event of his djing without hens. 

The low#<i apxiellate Court, disagreeing with 
the hist Court, dibinisscd the suit on the 
giound that the plaiutiifs wouid succeed in 
default of male lineal Jesccndants of B, not by 
inlieiitancc but b\' revcisioii, and they cannot 
tlicrefoie i laini to bo “xieisons who but for 
such sale would l>e entitled, to mhciit the 
XnoiMUtN ” within the meaning of S. 12 (o) of 
Punjab Pre-inipt\on Act, 1905. 

llcl'l, that, the above contention was not 
sound. Aceoididng lo 32 P R. 1895 (F.B ), B, 
when he took the pioiierty acted as a meie 
condn it pipe for cventualh transferring it to 
the leal heus, vid ^ the male descendants of*" 
her fathci , who w'ould be the persons entitled 
to sm ceed in the event of A (1> ing without heirs 
and tbeiefore on titled lo itre-empt under S. 12 
(a) of thi Act The fact that A had other 
male hens did notmattci, for, they bhd not 
tioiiblccl to asbcit then right, and it is open to 
the nu 10 lemote hens to sue for in*e-emptioii 
if the iieaiei hens de. lino or omit to asscit 
then lights (a) 

7/cW, also that under Hindu Law, which is 
the personal law of the iurties, the |)laintills 
aie banclluis and theiefoie ultimate heirs of 
the M'rdor Dat Ram y. Siv Ram 131 
P.W.R 1908. 

(hiATi'Fiijj and RaTTicsAN jj. 

Vefcienccs - (a) 21 P R 1908 P.W.R. 

1908 and 32 J' R. 1895 (F. B.), K 

(H-n) Sm Vi (ft ) — Agncultnial land yxien lo 
danyhui — Salc of such land by doneFs 
de^cvndanlh— Ileus of donor claiming pi e- 
vinption daiiinj caistenceof other descen- 
dants of the donee — Whether heusoj donoi 
entitled, 

A sister was allowed by Her brother to suc- 
ceed to half of the ancestral land Ol the death 
of their father , 

Htld that, as, when she took the x>roiicity, 
fcho acted as a mere eoiiduit pipe lor eventually 
transterring it to the real heirs, viz., thezftalc 
descendants of her fiitbcr, wlieie a sale of such 
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^Pttajmb Acts— {Continued). j 

Act II of 1005 (Punjab Preemption) --(Contd) . l 

land made by her descendant, the heirs of i 
the donor, ni the absence of a claim by any | 
male descendant of the donee, had the right | 
to claim pre-emption of the laud, under S. 12 ^ 
(a) of the Act. Datta Ram y. Bhiv Ram, 181. ! 
P. R. 1908. 

CuATTEitji and Rattioan, jj. 

lie/erencea .—HI V. H. 1008 A d‘2 I’. 1 

R. 1895, (F. B.) R. 

(tf) Jt and 1 8— bale of aijncul- 

tural laiul to remote heirs while neater j 
heirs e.L'isted—^uit Jot pre emption by ‘ 
another t emote hett o) ennal deci.ee oj le- 
latumship with the vendeeh— Maintain- 
ability of suiU 

Where apltiiiiliif sued for pie-cniption cltiim- 
iiig that he had a supci^ior right, being an 
owner in the village and an alamc^ULt wheieas 
the vendees wete neither, the vendor h<wiug ' 
*BOUS and brothers who did not sue, and the 
Lower Court dismissed the suit on the ground | 
that the plaintill and the vendees were equally | 
related to the vendon 

Hek^ that cl. (a), b 12 of the Aet was 
applicable to the case though the nearer heirs 
had not sued foi redemption , held, also that, i 
under cl. (a), S. 12 of the Punjab Pre-emption i 
Act, the right of pre-emption is conferred on 
the whole line of heirs, and not meiely on the 
next and nearest heirs at the time of sale, it 
being farther provided that the right intei se ' 
would be detcimnied by the ordei of succcsbioii 
IX. t tbe nearer heir would exclude the more 
remote, and that, under cireum.siaiices ot the 
case, and undei S. 18 of the Aet, the plaiutilT 
was not entitled to sue for prt-euiption at all , 

ff 

*Heldt furthei, that b. 11 of the Act refers to , 
cases “ where several pie-emptors are found by j 
the Court to be equally entitled to the right | 
of pre-emption, ” i.e., aie louiid to be equally i 
entitled to acquire the properlv in piefci'enec, j 
to another person, i.e., the defendant >eiidee, 
aud not to the ease of a claimant who ib not j 
entitled to acquire J>hc land lu preference to j 
the vendee. Jang Bahadur Khan v* Karam • 
Khan, 21 P. R. 1908-- lO l' w. R. 1908 -ail 
P. L. R, 1908. 

Hattiuam aud Cuvnd, jj. | 

JSbfercnce : — 20 P. R. 1907, since overruled [ 
by 111 P. H. 1907, U. j 


9*— Puttfab Acts— {Continued). 

Aet II of 1905 (Punjab Pre-emption)^ (Gouid). 

(9-a) S. 14— See No, 9, supra. 

(10) S. It (<?)— RimZ pre-ernptors—Eq^ml 
interests— Preference. 

S. 14 (<?) gives the vendor the right to elect 
between rival pre-eniptois. The law, as it 
stands, leaves to the vendor the right of deter- 
mination. So. among rival pre emptors 
having equal iiitcrcats, be who is selected b} 
the vendor is to be preferred. lbrr.him Y. Uohl 
Bakhsh, 88 P. H. 1908 -164 P. W. R. 1908. 
Kknsincton and Johnston u, jj. 

liiieiences -85 P. R. 1905 (P.B.), 102 P 
K. 1881, 88 P. R 1888, 43 P. R. 1903, not F. 

S 18— See No siipia 

( 11 ) S. *i‘*—Givin(j a fancy pticc— (Jvodjaith 
- Vic-cmption 

A person who, in his anxiety to puicbase a 
paiticulai plot of land or to purchase land in a 
particulai village, gives a fane> price is acting 
III *‘good laith” within the terms of S. 22 of 
the Act, although his intention is to render it 
practically impossible for aiiv one with a 
supctioi light of pre-emption to oust him. 

An ownci is not deprived bv the AeV of the 
piivilcgc of selling for the highest price offered 
(a). Niadar Mai y. Mukh Ram, X3 P. R. 1908 
= 23P.W.R. 1908-10GP.L.R. 1908. 

Reid, j 

lliieicncc.-(a) 75 P.R. 1901, 11. 

(32) Nendee having superior right of pro-, 
ciuption under the Punjab Laws Act to pre- 
emptoi— whether saving clause of S. 2 (8) of 
Act II of 1905 protects him against pre-emptor 
having buperioi rights under Act II of 1905 — 
Prioiiiics under Punjab Laws Act (TV of 1872) 
and this Act— See Pue-emption, No. 12, 18 
P.W.R. 1908 (F.B.) 

Act of State. 

( 1 ) Jntisdictwn of CiV'd Courts— Confisca- 
tion of hmbei tilled in Native %lates. 

Plaintiffs, Rntish Indian subjects, residing 
in Simla, sued the Secretary of State for India 
foi the value of timber purchased by them 
from the Kaua of Cihund, and conlisoated by 
order of the Siipcriiiiciideni, Simla Hill States 
while ] t w'as within the limits of the Koti States, 
prcjiaratory to being brought into Simla. 
Under I he Punjab Goverumeut Bales, ilte 
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g.—PuBiab ’Acta— (Continued). '' 

Aet of BiotO- — (Concluded). 

% 

fianctioii of fche State Forebt Officer wah ucces- 
bary to the felling of the trees, and all trees, 
before being removed from the forest, were to 
be marked with the State sale hammer- mark, 
aud any trees removed without such mark were 
liable to conhsuatiou. The timber in question 
not having been so marked, held that the coii- 
fisoation was *t>ho act of the Superintendent 
acting in his political capacity, in respect of a 
property o^a Foreign State, and w^as done in * 
foreign territory, and as such w.is not liable 
to be qiiebtioned m a ^lunicipal Court in 
British India, ' 

There cannot be an act of Slate by a so\crcJgii ' 
against his own subjects. Such proxiosition, j 
howevef, lefcrs to an act diicctod towards the ! 
subject, and it does not lofci to an act not 
directed towaids the subject, but which indi- 
rectly implicates such subject Kembo v. The 
Secretary of State for India, 105 P.K. 1908. 

Clauk, C.J., and CuATTbUJi, j. 

iie/e,encp4 L.J.K.P.C. (18<J9), 144, L.R. ' 
19K»q. 509, 6 Bom.L B. 131, 7 M I A. 537, V.. | 

(2) — of foreign bovcrcign has no opeiatioii j 
beyond his own ierritoi} — Sec Ji lilbDlc’llo^' i 
(Glnkkau), No, 1, 12 C.W. N. 777. I 

Adjournment. | 

Pleader engaged transferring brief to another } 
whose name not mentioned in vakalathnamali . 
— Judge refusing to hear such pleader — Junior ' 
pleader not instructed to argue — Uut> of Court ( 
to grant adjourniuciit — Sec Act X of 1859 ' 
(Bfngai, Reht Recovek\), No. 1, 7 C.liJ. | 
426. I 

Adjustment. | 

Money-decree against several defendants— 
Agreement discharging one of them — Part ad- 
justment of decree — Certificate ncecbsary. Sec 
Civ. Pno. Code, No. 1G9, 4 M L.T. 229. 

I 

Administration suit. 

(1) KUute belonyinij to a lii'iiuj Hindu— 
Ctvil Court — Conipeteitvy to ente’i lam the ' 
su%t — Civil Procedure Code, N il. 

An administration suit brought to administer 
the estate of a living Hindu debtor cannot be 
maintained in a Civil Court- (a) Gan^aram 
Kaval V. Hagindas Khushaldas» 10 Bom. L.B. 
519^32 B. 381. 

OUAKDAVAUKAU and HeA'IW, jj. 


9.— Punjab Acis-—lConttnucd). 
Administration mit—{Co9icluded), 

lieferenccs (a) 29 B. 96— 0 Bom. L.U. 853 
Expl. * 

(2) — by judgement-creditor against executor 
of deceased judgement-debtor, scoi>e of — Whe- 
ther suit merely concerned with execution of 
decree — See Civ. Puo. Code, No. 131, 12 
C W.N. 614. 

(3) — b\ •hciib of the deceased —Subsequent 
admin ibira lion suit )>n a ci editor — Conduct of 
the buit. See PitAcricj:, No. 16, 10 Horn. L.R. 
1166. 

Administrator. 

(1) Adinutiblia/ot x>ciKlcntc litc, •poAifion o/, 
nffei suit - Inliojei ence— Kxecufor dc son 
\,ov\,—Applicah%hty of principle in Hindus, 

On the icrniinati^n of the axix^ointincnt of an 
adiiiinisirator pendentv liLe in respect of the 
proxieity of a Hindu, if he continues to hold 
and deal with the property in the same way as 
be did prior to the date when his appointment 
came to an end, ho can be sued as a quasi 
ejL'ccutoi de son to/ 1. Kshtish Chandra Aoharjya 
Chowdhury v. Radhika Mohun Roy 12 C.W.N. 
237- J M.L T. 147 - 35 C. 276. 

Maclevn, C.J., Haiihknuton and FnErcMEit, 

JJ. 

(*2) Cn/ninal misapp/apt lation by — Xo CJ- 
pt css nndiHfj — Genc'/al obse/ rations injudtj- 
ment, effect of. 

Where there is no expres-^ finding iii a judg- 
ment that a person was guilty of criminal mis- 
appropriatioii as regards any of the bums of 
money for which ho, together with the other 
admit iibtrators, was hold accountable, the geue- 
lal observations in the judgment, which go to 
show that, in the opinion of the Judge, that 
person, together with the other administrators 
had acted dishonestly, are not evidence that, 
as to any particular claim, that person was cri- 
minally liable. Erasala Gurunathan Chetty 
Y. AddippallyRaghavaluChetty, 3 M.L T. 394 
„8 Cr. L.J. 147. 

White c.j., and WfLLis, j 

Before nces . — 16 M. 99, 2 ^l.L.T. 629, Appl , 
6 A. 234, 27 M. 71, D. 

(3)— , suit by — V Letters ” must issue before 
be can bue — Civ. Pro. Code, S. 50 — See Civ. 
Vuoa CoDB, No. 73, 12 C.W.N. 738. 
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9.--PuaJab Acis—{CviiHmied). 

Mmlniit 'atop * — (Concluded). 

Appoiniiucufc of iidministrator pendente hte^ 
— , no legal rcpresenbativo of creditor m exis- 
cnbe— . See Coktuact Act, No. 1, 4 M.L,T. 
335. 

AdmlniBtrafcor General and Oilioial TruBteei 
Act. 

Sec Act V of IUO'2. 

Admiesion. 

(1) Siatemcat lu piamt uuchaiWjigcd and 

made by xmtuidar after iiaiibfcr of iiiteieet not 
binding upon tiaubfeico — See Keo. Vlll of 
l8ilJ (PtTNi), No 3, 7 C.L J. 004. ' 

(2) — by mortgagee caiiiiut opeiate to make 

moitgage redeemable winch by law wab irii- j 
dcemable uhc time when ilic admibbioii wab 
made. Sec MumoAoE (KimEMiniONj^ No 20, j 

11 O.C. 235. j 

(3) Kllect ot aduubbjoii ol dcfciulaut iii buit ! 

based on umcgisteicd doclunent inadmisbiblc , 

in evidence. See Kcgistuviton Act, No. 5, 4 \ 
M. L. T. 354. ‘ 

Adoption. 

(1) Fenon ta/cen ab an adopted child wUh I 

tits intention tliatjie ot ^lie bliotUd inlicni 
Jrotn adoptive pare ntbf wliethci conUitiiteb i 
calui adoption. \ 

The taking ot a person a.'^ a.ii adopted son oi 
daughtci With the lutcniion that he or blic 
bhould inherit li om the .idoptive patents would 
constitute a valid adoption of the child ab a ^ 
keiUinui child. Ma Gyi v. Ma Seik, 14 Bur. 

L. K. 133. ' 

IKWIN, O. C. j . a OlGMOM), 

(2) — luhcccuth invalid— Need not be iiidc- I 

pendently nupugued — Linn taiion Act .-Vit. 113 j 
— See Mauojjedan Law (Inhekitaece), No. 1, j 
50 P. W. R. 1303. I 

(3) Representation \\id(jw that bho wa^ 

authorised to adopt — Widow aotuall) adopting 
a certain person — Suit by reversioner— Adopted 
son incurring hca^ y expenses to maintain adop- I 
tion — Suit bv widow loi declaiation of her | 

lucompctcriev to adopt — Widow estopped fiom 
inaintanang suit, See KsiomMiL, No. 1, 5 A. 

L. J. 563. 

(4j See Customs (Puitjaii) 

Advene PoBiession. 

(1)— .question oj fuct-^Titte^ounsdiction of ! 

District Judge -u appeal. 

Where the plaintiff in a ease claims title on I 
the bails of adverse pobbCbsioi* for more than j 


f J^.’-PuJt/abActa^-lContinued). 
j Advepae Pro$Bea$ion.— (Continued). ^ 

‘ twelve years, it was held that the question 
j whether the possession alleged was of such a 
I kind as to enable the plaintiff to acquire a title 
wab a quebtion of fact, and that the District 
{ Judge had jurisdiction to decide that question 
I m appeal on the evidence. Muthusawiny 
' Asari y. RamaBawmy Iyengar, 3M.L.T. 29U. 

j Wjutk, c j., and Mileeii, j * 

1 

' (2) Plea of —in the alternative of a specijic 

' title. (, 

It lb open to a part\ to allege a speciho title 
and in the alternative, a title by 12 gears’ 
adverse posbcsaum. May Yin v. Ma Pu, 4 L. 
B. R 238. 

Irwin, j, 

Hefe^ence —1 C 033, F. 

(3) Posbession — One co-skat ei — Joint pi operly 

— Whethe} adicrse possession. 

Exclusive pobscbbioii of a eo-ownerof piopeity 
which ongmall} had been joint does not pet se 
amount to advetbe possession as against his 
co-bh«iicis. Whole one of the two sisters re- 
mained 111 possession of the father’s property 
foi twenty-one years and the other did not 

paiticipate in possession,'’ Judd, that that 
oiih did not nako her po«sf&bioii adveisc (ff). 
Parbati v. Ram Prasad, 5 A. L J. 511-:^A- 
W N. (1303), 233. 

Si vneev, c.j , and Kakamvj’ Husain, j. 

llefercnces ~ (a) 1 C. L. R 364, 3 C. W. N. 
774, Ji. 

(4) Assci lion of limited intercbt— Whether 
can lead to acquisition b> adverse iiossession of 
an absolute title— See Jliuspiction (of Civil 
and Revenue Couiits), No. 4, 7 C.L.J 499. 

(6) Acquisition of limited interest by — See 
Limitation, No. 9, 17 M. L. J. 469-^3 3i£. L. T. 
187. 

(6) Assertion of proprietary right by mort- 
gagee after fruitless foreclosure proceedings— 
Munition in Revenue iccords in his favour — « 
Whether he can stait posbcsbioii adverbc to 
mortgagor— See Moh'U.aeee, No. 3, 30 P.L.R. 
1908 

(7) Usufructuary mortgage- Ouster of inort- 
gtigach— Sec MoimiAGE (UstmuciLAiiy), No. 

1, A.W.N. (1908), 25., 

(8) — oimaXiki and shainilat land — 'Plaintiff 
suing defendants for recovery of4aud of which 
their fathoi and they thomselveb recorded as' 
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Punjab Acts-iContinned). 

AdYevae Pcjisefisfoii:— 

proprietois in 1808 and 1892— In 1868 plaintiff’s 
fathers recorded as minors — Defendant, entered 
as in possession on then behalf — No ad\ei*Kc 
possession by defendant — See Ahandonmknt, 
No. 1, 97 P.W.H. 1908. 

(9) — , title b> , cannot be aec|un'ed b\ lessee 
entering into possession undei lease, against 
lessor pending term of lease —Conditions toi 
acquiring suc*]^ possession — Meie non-pa\ment 
of rent whotber cteates ad\erse poi-session in 
lessee's fa\oui — See K\ iin N(’K Act, No 15 7 
C.LJ. 015. 

(10) Suit b\ landlord to lesnine oeenp.nicy 
light on the death of the Axidow of tenant 
— Plea of ftids’cise po*- session by person ela lin- 
ing through widow. SeeOcvip\NC\ lIiouTS, 
No. 1, GO RR 1908. 

(11) Suit foi pos'-o^sionontitle In piueh.aso 
Title notpicnid I’lllo b\ adverse possession 
not being nifeinble fiom pl.init or i^sue — 
Effect. See Possession, No 8 1 L T 844 

(12) jMahornedan widow in possession of pro- 
jiertv m lieu of dower- -Loss (d pos'-ession b\ 
widow — Advt'rse pos.session In suangei. S(‘(‘ 
'M AiiOMl'iiuN f.\w (Winow), No 1, \ \V N 
(1908), 260. 

(i5) See TitANSKKit oe Puopkhti Act, No 8 
4 M.L.T. m. 

(14) Common holding— Ownei leaving his 
share in poss,esfeion of co-sharci — \d\eise pos- 
session, how established See .Xrvndonment, 
No. 2, 120 P.R. 1908. 

(15) Suit for possession — Plaintiffs alleging 
that defendants vvere tenants of other than 
suit lauds and that by trespass they got suit 
land w'l thin 12 \eais before suit — Defendant’s 
possession^ for more than 12 \ e.irs proved — 
Effect. See Posskssion No 10, 8 C. L J 557 

(16) Declaration of title based ou— Claim 
based onadvcr.se possession not set up in the 
p)#int— Practice -Pleadings — See Practjck. 
No. 18, A. \V. N (1^08), 277 

Advocates. 

Right of, to appear and plead instructed bv 
vakils of the High Court— See Phactjck, No. 
4, 3 M. L. T. 322 

Affidavit. 

Where the facts in a petition to High Court 
appear sufficiently from the judgment of lower 
Ootirts, no affidavit need be filed. See Crv. 
Pro. Code, No. 98, 8 0. L. J. 308. 


[ 9*--PuttJab Acts^(Conhnmd). 

j Agent. 

(1) Father accredited, of jonPfamil} eonsist- 
I iijg of father and sons — Father’s lepresen- 

tative without wTitton authority— Act of father 
' binding on sons —Sec Hivni L\w’ (Joint Pa- 
ivrri.Y), No. 8, 12 C. W. N, 087 

(2) Conditions foi suing liy agent - .\bsence of 
principal fi^om jurisdudion — Objections first 
raised in second appeal -M.iintiiinabilitv See 
Ct\ Pro (^ode, No. 00, 4 L P R. 284. 

(8) I*akk\ adat agency — Place ot pcrforinanoo 
ot acotitract b\ a jv.ikk.i ad.itia - .hiiisdictioii — 

I See 1 ’akks A|>vt Af.ENCv , No 1, 10 Bom Ij. R 
1210 • ' 
j (1) Receiver appointing fn lisildar— Ageot and 
j siib-*igf*nt— Suit for accounts not iwainlainable 
against /a/zw/dm — Snb-.igeiit liable to render 
.accounts to icccivei •See Aecoi nts. No 'i-o, 8 

Cl I 111 

(5) — See l^aiNriPAL and Aufnt 

I Agreement 

Instalment bond execi^tcd bv some of the 
I judgmtMit -debtors in decice-holders fa.vour in 
ickpcct of decretal .iinount — Whether it is a 
nieie agieeinent to gi\i‘ time - Whotber the 
whole agieonient illegal ow mg to the agreement 
■ to give time m^t having bad C’ourt's sanction — 

' Right of deciee-boldei to sue upon it —See Civ. 
Pro Code, No 107, 12 (’ W N. 074. 

I Alienation 

i 

I (1) ~ b\ .slep-inothei vvbetbcr and when bind 
! iiig on step-soii — See Hindi i^aw (Cti ardian- 
I sun*), No 1,4N L It. 20. 

I (2) — bv fatliei — Necessity for sale established 
' — Consideration for sale highei than the 
I amount necc'-sarv to raise — Objection by sons 
I validibv of — See Civ. Pro Code, No. 257, 144 
I P L.R. 1900 = 8 P R. 1908 

j Where there is a custom of piiiriogeniture- 
; there is no restriction on the alienation by the 
\ incumbent foi the time being, unless a special 
I custom is proved to the oontrarv . Sec Primo- 
i oBNiTi RE, No. 1, 8 C L,J. 274. 

t 

; Alienation of Land Act. 

, See Act XIII of 1900 (Punjab). 

Alteration. • 

Bill of exchange or promissory note oxhibit, 
ing the appearance of alteration — Whether the 
onus lies on the person suing to account for it 
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Aci8--iC<tntinited}, 

Alteratton ‘.—'(Concluded), 

— J^hetherin other documents the alteration 
IB preKumed to have been made before exe- 
cution. See Burden OP Proof, No. 4, 14 Bur* 
L.R. 5218. 

Alternative defence. 

PosKe‘sBion either a tenant or toi more 
than twelve yeais. See PoB.sKstJOM, No 30, 8 
C. L.J.557. • 

Amendment. 

n 

(1 ) — oi decree by way of .iinplific.itioii of ils 
woiPijllljg-Afliimaiion- C’lv. Pro (‘ode, S r>5K) 
-See Appkai. To Priw Coincii., No. 1, (it2 
P.W.R. 1W8. 

(•2) Appeal dismissed under S. 561— Com t 
taking action under S. 551 is the onl> (Jourt 
having jurisdiction to make— Anioiidmont 
decree. Sec Civ. Pro. Ccpov, No 301, A W.N* 
(1008), 109 

(3) Limitation for execution of amended dec. 
roe. See Kxkoi tion ok Dkciikp, No 0, 8 K) 
O.C. 522. 

(4) Plaintiff biiing^ on a promisoiv note in 
favour of himself and otheis added as defen- 
dants— Plea that he alone nut entitled to amount 
claimed— Plaint iff allowed te amend plaint 
See Kxi:ci/rroN of DrnirK, No. 10, HOC 
225. 

American authorites. 

—value of— See T.irkl No. 2, 12 C. W N. 
)a53 (P. C.) 

Ancestral Property. 

(1) Sce Bat:hu\n\, Gn\KT, No. 2, 8 C L.J. 
124, No 3, 12C. W N ilGG. 

(2) — , definition of- Ouits pi abandi of pioving 
ancestral propc‘rty on ®oii - Ancestral property 
mixed up with self- acquirt'd — Whole to be re- 
garded as self-aciiuircd— See Customs (Pvnjaii), 
— Alien^.tios No. 18, 128 P.W R. 1908 (P.C). 
Animal 

(1) Wild—EUphant^KRcape and re-captine 
— Pi‘opeitpof oj iginal otnier when ceases. 
An elephant, aftgr having been for a long 
time in a state of douicsl.ication, stayed from 
its owner, but was rc-captured by another 
person and rusuiued lU domestic hubiif. on be- 
ing ro-oapturod ^ 

that this was conclusive proof that the 
animal was not wild and that., the owner’s pro- 
in it never ocased. 


9,— Punjab Acts—{Contmii&d), 

Animal .—(Conclnded). / 

Whethore, in any case, an elephant which 
escaped from a life of domestication was wild 
or not must be decided upon the circumstances 
of the case. One test is the A/nimus rererfendi 
and another, whether on re^capture the animal 
had or had not to be treated as a wild animal 
(^r). Mahadev Mohanta v. Boloram Gogaln, 
I2C.W.N. 547-35 C. 433. 

I * 

j Stfphkn and Holmwood, 

I Hefeieiice •— (u) 21 W H. 7;> (1873), 3 C.L.R 
I bVi, conndeied. 

! Annuity 

Suit to enfoH e aricais of anniiitv — Not a suit 
to ciitorce trust, but suit for mone^Vthad and 
received by defendants for plaintiff’s use, or 
one in tiover — Cognisable by the Presidency 
Small Caii'-e Court— See Act XV or 1882 (Pre- 
siDESCY Smai.u Cause Court), No. 1, 10 Bom. 
L.R. 758 
{ Appeal. 

' (1) General. 

(2) Second Apkeal. 

(3) (To Pkivv Coi NciT/r 

1— (General) 

(1) —against 7 entanci, when to be piesented — 
Enoneons oidei earned out- Sub. sequent 
p) ocevdings^ whether void — Waiver — Fmal 
disposal of snU, date of— Validity of re- 
imndoidei when tube challenged— Civil 
Procedure Code (Act XIV of 1882), Ss. 562 
and 56!'— Alternative but not co-exihtent 
1 emcdif. 

Per Stephen, J.— An appeal against a re- 
I inand order, piesenied befote the suit is dually 
I disposed of under that order, that is, before 
the final decree in the suit has been passed, is 
I good , but a partv cannot wait till *tbe final 
. dispos.il of the suit and then appeal against the 
interlocutory order without appealing from the 
decree in the suit 

Pioceedings subsequent to an illegal order 
remand might be valid under certain circum- 
stances (fl). 

Pei Mookerjee, J —Although when a Court 
of first appeal, purporting to act under S. 562 
of the Civil Procedure Code, remands a case to 
the Court of first custauce which had not de- 
cided the suit merely on a preliminary point, 
the order is erroneous, yet if tlv9 order of remand 
has been carried out subsequent proceediqga 
are not void merely because of Buch erro|; and 
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Appeal-- {Contimuid ) . 

1— (tfeneral) — (Continued) . 

will be set aside only if it is established that 
the erroneous remand order has aflFocted the 
merits of the case^ The error does not affect 
the jurisdiction of the Cniuts, and consequent- 
ly mav be cured bv consent, 

^ The nioviKions in Ss. 562 and 564 of the Ci^ il 
Procedure Code were introduced for the benefit 
of fitigant«, so as to guard against a ffosh 
trial of the whole cause in the Court of first 
instance and to protect thcin from the d^lay, 
trouble and expense of aficsh appeal . >f, there- 
fore, litigants find it the innic advantageous 
course that the whole case should liere-tncd 
and consent to such apivccdurc, an oidci of 
remand contrary to the pioMsions of S. Sfji of 
the C'i\il Piocedure Code is not mill and void. 
\ partv who has cousenfrd m Hich an ordci 
Is not entitled to treat it as void and incap.ihlc 
of being validated h\ couhcnt nr vvo-ivcr (h). 

Under sonic; circumstances, lh(‘ final disposal 
of the suit may be taken to be the ddivciy ot 
the judgment. 

When a litigant has the nght to choose 
between two remc'dics which aie not co-cxisteiit 
but alternative, he rnav select and adopt one 
as hotter adapted than the other, to woik out 
his purpose , but once he has made his choice, 
and adopted one of the alternative lemcdies, 
bis act at once ofieratcs as a bar as legards the 
other, and the bar is final and absolute. 

Whoro an order of lemaiid has been made, 
its viiliditv may be challenged cliieeth and 
immediately h.v an appeal under S 588, 
cl. 28, or iiidireetlv undei S. 591, when an 
appeal is pieferrcd ngni list the tiual decrc'c iii 
the suit. The partN allecled by the order of 
remand should make his election. He mav, 
if he ohoeses, prefer an appeal against the 
order of remand, and obtain a stav of proceed- 
ings during the pendency of the appeal ; 
he may, on the other bond cairv out flic older 
of ^remand, take the chance of s. successful 
termination of the suit m his favour and, iii 
the event of defeat, prefer an appeal against 
the final decree in w'hich the validity of the 
order of remand may be questioned. Ho can- 
not, however, if he has earned out the oidet 
of remand and taken tlic full benefit of it, 
turn round and prefer an api^eal against the 
order of remand (c). Bainkunta Nath Day v. 
Nawab Salimullah Bahadur, 6 C.L.J. 547= 
12 G.W.N. 690. 

Stephen and Mookbbjek,jj« 

11 c 


A ppeal —(Coutmued) 

1— (General)-— (0c)»f7 nued ) . 

References-— (a) 28 C. 824 = 5 C. W. N. 609 , *£ 
C.L.J. 71, i^. (6) 28 M. 487 ---15 M.L.J. 236. 
R (c) 5 C.L J. 580, eons. 

(2) Arbitration— A U'atd — Ctr.Pio, Code, Act 

\ XIVofl8S-h Ss .‘120, .W2, 523,524, 

525 and 5 U) — Jicvisian — Disthiction betireen 
j St 520 and 523, C P.C., ns legaids appeal. 

An award* was made bv a privMte arbitration, 

I appointed out of Court, in favour ot N and S 
I against S, ISl, and ]), and in f.ivom of T) against 
i S, 'M. Then N, S and D appln'cl under S. 625 
I C P.C. to hrive the aw'ard liled in Court. S & M 
I raised eert.iin obiectious which vveie di‘-allo\ved 
1 by the District Judge who ordered “tlio award 
to be filed .ind dei ree passed ni accordance with 
! the teims theieof.” 

S A M appi* lit' 1 At the heanng of the appeal 
I two prehmiu.n v qiiesfions were raised — 

' 1 W bel her an appeal lies against an oMor 

uiidi L S. 52(>, C 1M‘ , diicctmg an awaid to be 
I filed. 

2. If nol, whether such .111 order is open to 
revision on the grounds iirg^'d in the appeal. 

Jfeld, by the Full Bench unanimoiislv that 
an apiical does not lie Irom an ordcu’ under S. 
.526, C.P C., diiecting an awaid to be filed, nor 
I fiom iho decree p.^ed in teinis of the award 
as thcie is only one dc»eiee ni the ease, vi' , 
the filing of the aw'aid and the consecjuences of 
the decree being passed in terms of the award, 
flow fiom that orclei and no fresh order is re- 
fpiired loi those consequences to result but it 
IS not .so in proceedings under S. 528, C.P.C. 

J/e/d, also, that no revision lies m such like 
c.ibcs cm the gioimds on which no appeal is 
allowed (a). 

Ifeld, bv the division Bench, tl/at m the ap- 
peal no ground for inteiferoncc on revision is 
shown. Shankar Mai y. Nathu Mai, 58 P. 
W B. 1907 (P.B.) = 1 P.R. 1908. 

Ci.vnK, c J., KnusiNOTCN and Johnstone, 

References — («) 84 P.R. 1901 ovei ruled by 
25 P.B. 1902 (P.C.), 25 P,R., (1888) (P.C.), 89 
P.R. 1902 (P C.) , 10 C.W.N. 601 and 11 C.L. 
J. 153, Jolloived, 33 C. 767 ; 27 A, 626 ; 29 M. 
303, Diss, * 

(3) Suit for partition — Civil Procedure Code, 

S. 502— Remand — Appeal— Court fee. ^ 

A District Judge, in appeal in a suit for a 
partition of a house, remanded the suit, after 
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App0Ml-^{Cmtttmed)» 

— . — 1— (Oeii«ral)-“(Oon^i7MK»rf), 
deciding to what fractional fihares the parties 
were entitled, in order that the partition 
might be carried out by the Court of first in- 
stance. The District Judge, houever, erroneous- 
ly described his order as an order of remand 
under section 562 of the Code, Held^ on appeal 
from such order, that the memorandum of 
appeal must bo stamped as an appeal from a 
decree. Umra All Khan y Abdul Subhan 
Khan, A.W.N. (1(K)8), 40- 5 A.L.J. 545. 
Aikman and K aba mat PlrsAiN, jj. 

Reference A.W.N. (1889) p. 198, F. 

(8-fl) Talalana, not ftkd luithin yetiod fixed 
— Appeal, wheihei can he dismissed fm 
defanlt—Civ. Pio. Code, (Art XlVjf 
S. 55 r. 

Held, that it was wrong for a Judge to dis- 
miBfi an appeal before the dat(' fixed for the 
hiring of the appeal bad arii\cd, and before 
too it bad been ascertained whether the notice 
to the respondents could or could not have 
been served by the date fixed for the hearing, 
on the simple ground of the failure of the ap- 
pellants to depo6]t«the necessary fees for issue 
of notices within the time fixed hj the Court. 
Chandra Nath Dais v. Kaliprasanna Chakra- 
yartl, 35 C. 535. 

Brett and Doss, jj. 

(3-6) Court of additional Dish let Judge— 
Ttansfer of appeal. 

Per Cuiiani — The (^ourt of an Addi- 
tional District Judge is a Court under the Dis- 
trict Judge’s adniinistral]\o lontiol and the 
District Judge is competent to make over to 
the Additional District Judge an appeal which 
he had withdrawn fioin a Suboidinatc Judge 
to whose fik it had at first been transferred (rtl. 
Rakha Chandra Tew ary v. The Secretary of 
State for India in Council, 10 C. W. N. 841-8 
G. L. J. 84 

KaMpini and Woodrofi k, jj. 

References:— (a) 9 C. W. N. 705-32 C. 875 
commented on. 

(3-c) Appeal presented on behalf of deceased 
party — Legal representative bi ought on 
record — Delay— Liimtat ion Act, S» o. 

Although an appeal presented on behalf of a 
deceased party may he bad, yet the Court bus 
power, in a proper cW, to treat the appeal .is 
having he^n properly Ndtd on the Cay on 
v^io|h the legal repreaei;^atives were made 
. PhlfKiStes to the appeal, i^ad to excuse the delay 
uniM' R* 9 Limitation Act, 1877. Noolhi 


Appemi-’iCmitinned}. ^ 

1— (General)— (ConfinMcd).* 

Bnbbavayadu v. Dara Llntfayya Gam 
Suryapraeharalingam Garu, 18 M.L.J. 461. 
Benson and Sankaran Naib, jj. 

(3-d) Dccice^ Remand— Cirit Procedure 
Code, S. Declaratory suit relating to 
tiro pieces of land dismissed in toto by first 
Couit upon preliminary point— App^afe 

* Court dismissing suit as to one ptec^/ptnd 
ic ‘Handing case as to the o/her piece— In^ 
applicability of 0 P.C , S. — Illegality 

of Older — Scope of appeal fiom ordei' of 
leniand. 

Vlaintifi prayed for a declaratory decree of 
title to two plots of land, one in Lahore, the 
othei in Jehra. The first Court dismissed the 
whole suit on thegioiuid of WMiitof jurisd*ction. 
On appeal the Divuiomil Judge, agreeing with 
thefirbt Court, confiimed the decree of dismiss- 
al iis to the Lahore laud, but reversed the 
deciee as lo the I chi a land, and remanded the 
suit as legards that portion of the chum under 
S. 562, CiMl Procedure Code, foi a decision on 
the meiits. 

Plaintiffs prefciied an appeal under S. 588 to 
the Chiel Couifc impugning the whole order of 
the DiMsional Judge. Kespondeiit contended 
that as the appeal was only from an order of 
remand under S. 562, Civil Procedure Code, 
the lest of the order could not be attacked 
upon such appeal. 

Held, (t) that the appellant cannot be depriv- 
ed of the right of appeal as to the Lahoie land 
simply because of the foi m of the Divisional 
Judgr's order, which, while finally adjudicating 
upon the plaintifPs claim to the Lahore land, 
was not incorporated in an> decree from which 
an appeal might be preferred. 

(ij) That S. 562, C.P.C., was in Applicable to 
the ease, as the Divisional Judge, on appeal, 
did not icrrrse the deciee of the first Court upon 
a ]»rpJnmnar> point, but 7/p6e/r£ it to the extent 
of the claim to the [jahore land, and revafi’sed 
it only in part 

( 111 ) The order was illegal also, because, if 
acted upon, it would result in two decrees being 
passed in one and the same suit, which is 
illegal. Unless the decree as a whole is revers- 
ed upon the preliminary point, a remand 
under S. 562, C. P. C., is not permissible (n). 
Amolak Shah v. Charan Dae, * 149 P. W. R. 
(1908). ^ 

Rattjgan and Lal Chand, jj. 

Reference .—3 P. B. 1892, F. 
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(%) Huii-^Dismissal-^Appeal by plamtiffand ! 

d€/4}ui(uU^Prucedute. 

Pliintiff brought an action fur ejectment ! 
which was dismissecf on the ground that it had | 
been brought fora part of the teiiauc}, and ' 
therefore, not maintainable. The pUiutiH | 
appee»led and the defendant also hied an appeal ; 
aga^|||^a finding m the judgment as to the | 
nature of ihe tenancy. The Judge decreed the 
defendant’s appeal and affirmed the order of 
dismissal : 

Heidi that the procedure was erfoheous. As 
the suit had been dismissed, the defendant 
could not appeal. The plaintifi’s appeal should 
have been -heard first, and if his grounds 
proved to have been well-founded, the defen- 
dant’s obj'ections should then have been con- 
sidered. Ada Mohammad Medhi Tehar All y. 
Umeah Chandpa Ohatterjl, h G.L.J. .552. 

Bamium and Moukeiuee, jj. 

(4 -fit) Apphcatiuti as farther appeal, irlien 
admissible. 

In this case an application was admitted as a 
further appeal as there was a «|uesi.iun of 
custom involved and the c.ise was one of 
sufiicient importance. Khan Muhammad y. 
Shop Muhammad, 136 IMi. 1908 (note cas^, 

p. 622). 

Siu Chuilks Hoe, c.j., and Fuizlle, .i. 

(.5) Proceedings commenced under the old 
Act— Right of appeal given In the new Act, 
whether can be of an> avail— Right of appeal, 
not a matter of procoduic — See Act ITI ok 
1876 (Mamla'idar’s Courts), No 1, 10 Rom. Ij. 
B. 330, 

(6) Appeal dismissed under S 551, C.P C. 
— Applicabdity of provisions of S 574, C.P.C, 
in their entirety to such case. See Civ. Pro. 
Code, No. 327, A W.N (1908), 115 

(7) Objections by respondeut against a party ' 
uofp appellant in the, and havii'g distinct 
interest, whether iiorniissiblc — See Si'Etiiic 
Relief Act (1 of 1877), No. 1, 11 U.C. 93 

(8) — Whether lies from order of Court of 
Agent to Governor at Vizagapatuni— See \ct 
VII cu>’ 1889 (Succession Certificate), No. 7, 
a M.L.T. 264. 

(9) Suit relating to charity— Suit by Advo- 
cate-General at instance of relators— Dismissal 
of suit— Bight of appeal-See Civ. Pro. Code, 
No. 291, 9 Bom. L.B. 996 «32 B, 155. 


Appemi'^(Cotitmmd ) . 

1— (Oenepal)— (Coufimifid) . 

(10) — against the decision of the Assistant^ 
Collector on a question of proprietary title — 
See J uRisDicTioN (Civil and Revenue Courts), 
No. 7, 4 A.L.J.G8G = 30A. 25. 

(11) — from orders governed by procedure of 
S. 561, C.P.C.-Seo Civ. Pro. Code, No. 310, 

3 M.L.T. 248. 

(12) Order ^of District Judge sanctioning a 
moibgage in favour of a particular person lu 
preference to another — Whether appeal lies. 
Sec Act VIII of 1890 (Guardian and Wards f, 
No. 5, 11 O.C. 29. 

(13) — by one of several unsuccessful defeud- 

auis — Want of jurisdiction in appellate Court 
to decree claim against the successful defend- 
ant in absence of appeal by plamtift — Costs — 
Sec JuuisDicnoN (oi Civil Colrts), No. 2, 
57 P W.R. 1908. , 

(li) Oidci of Com I refusing to make condi- 
tional decree for foreclosure absolute, whether 
appealable. Sec Moiiilale (FoRLCLObURE), 
No. 1, IN.LR. 51. 

(15) linpossibililN of lesboijng parties in staia 
tjiio —Order as to sta\ of execution— Right of 
appeal— See Fxecl iion of Decree, No. 9, 3 
M.L.T. 307. 

(10) Additional evidence on appeal, when 
.idmissiblc — See Oiv. Pro. Code, No. 323, 3 
M L.T 308. 

(17) Decree in favoiu of plaintiiT foi portion 
of his elaiiii -Exeeulioii of such decree — 
Whethei he can prosecute appeal as regards 
poitioii of cJaini dismissed — See Execution of 
DEcium, No. 2, 31 P R. 1907. 

(18) Application of judgmcnt-dclitor for re- 
sale after confirmation for sale— Dismissal of 
application foi default— Dismissal of fuilher 
application for iomcw— R ight of appeal — See 
CiN I’RO. Code, No. 211, 25 P.R 1007. 

(19) -from cj; /uulc decree and application to 
.',et it aside, wbether may be pioeceded with 
biiiiultatieousls Sec Civ. Pro. Code, No. 
91. 12 C W.N. 885. 

(20) Wliclher appeal lies from an older of re- 
mand aftei decision of the suit tii compliance 
with the order. See Civ. Pno. Code, No, 314, 
A.W.N. (1908),76. 

I (21) —if lies against an order reversing an 
I order setting aside a sa]e. See Civ. Pro. Code, 

I No. 706, 7 C.L.J. 282. 
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A ppes/—(Oofilin ucd ) . 

i-^{0enBV9\)—(Contintted), 

^ (22) Method of computnig period of limita- 
tion proscribed for appeal— See Limitation 
Act, No. 10, 14 Bur. L.R. 8. 

(23) Appellate order confirming order rotuin- 
ing plaint for amendment not open to revision, 
but may be questioned in appciil from final 
order rejecting plaint, if any — 8oe Civ. Pito 
CODK, No. 76, 16 P.W.R 1908 

(24) — against Court’s older sluknig out co- 
dofeudant’iS naino— See Civ. Pro. Cook, No. 
bS, 71 P.B. 11)07 = 37 P.L B. 1008 

(25) — , qucBtJon as to want of juusdiction 
appearing on the face of plciidiiigs cannot foi 
the first tt me be laised in — Sen JviubniciioN. 
(Gunlral), No. 2, 7 C L J. 162. 

(26) — , wliethei, lies against order d'-missing 
application opposing execution of piopcit}, 
claimed as tmst-piopcrtv^Soe Civ. Pro. Conn, 
No. 158. IBM L.J. 21. 

(27) — does not lie against order i ejecting ap- ! 

plication, undei S. 103, Civ. Pro. (^odc, for 
reviving apidication , under S. 311, of the Ci>do, 
dismissed for default— Kxpress language neccs- ! 
sary to cicate appelfate jurisdiction— Sec Cn . I 
Pro. Coue, No. 89, 10 O.C. 353 | 

(28) — from a decree passed after lem.ind— I 

Appellant vvhctliei allowed to ic-open the dc- ^ 
cision oil which the remand is made— See Ci\ . i 
Pro. Code, No. 312 10 O.C. 350. j 

(29) — , Whether order n fusing to le-admit 
appeal i ejected foi appellant’s failuic to fui- 
nibh seeuiitv foi costs of lespondoiit undei 
S. 549, Civ. Pio Code, is open to -See Cn. 
Pro. Code, No, 298, 5 A.Ij J. 109. 

(30) — Whethei and when, licr dgauist awaid 

made a lulc of Couit and the basis ol a dccice < 
— No difieronai' between deeieo based on pii. 
vato award .ind on one made through th« . 
Court's intervention — Sec Civ Ihio. Coin , No 
282, A.W.N. 1908 64 | 

(31) Suit for declaration that plaiiitifi is sole j 
owner of an orchard— Pa i tit ion of village i>ha- I 
wt/af— Land Juit— Appeal, See Act XVI II of 1 
1884 (Punjab Cor Ill’s), No. 1, 4 P. R. 1908. j 

(32) Time spent in review— Whether deduct- I 
ed in computing period of limitation for ' 
appeal- Sec Limit vhon, No. i 06 P W. R | 
1908. 

• 

(33) —from rcmaua ordci -Chief Court s ^ 

power to go into merits the case— Sue Civ. 
X“>RO. Cod*., No* 321, 38 V. H. 1908 1 


Appeal-^(Continued ) . 

•-i— (General)— (Con^tRund). i 

(34) Order refusing to file agroemout to refer 
to arbitration — Whether appeal lies — See Civ. 
Pro. Code, No 283, 11 0. C. 116. 

(35) Order returumg plaint for presentation 
to proper Court— Submission to the order — 
— Right of, effect on -See ^Jurisdiction (of 
CivJE Col RTS), No. 1, 11 O. C.OB. 

(36) An — lies from an order refusing tiaio 
an award — Sec Civ Pro Cude,< No. 288, 4 L. 

B. U 130. 

(37) Whethei order lefusiug to grant sale 
fcrlifioate appealable — Conditions for being 
appcAlable— See Civ. Pro. Code, No. 143, 7 

C. L. J 436. 

(38) — , if lies against order refusing to grant 
application to file award under S. 625, C.P.C. 
— See Civ. Pro. Coni:, No. 285, 7 C L. J. 4HG. 

(39) Whethei oideis in passing Receiver's 
acLOUiils open to— See Civ. Pro, Code, No. 
271, 12 (i W N G48. 

(40) — eritortainod without luijsdiction — Pro- 
coduie foi setting aside— Civ. I’ro, Code, S. 6*22 
— See \CT VriT op 1885 (Tenancy, Beni»al), 
No. 28, 12 C W.N. 835. 

(41) Hepohiting appG.il memo in the box put 
up bv an appellate Court for the purpose— 
Piopcr pres('iiUtiou — Sulheioiit cause — Limita- 
tion Act, S. 5— See Liviitation, No. 3, 71 
P.W.R. 1908. 

(42) Older of Comt of highei grade causing 
propel 1} to be put up for sale in execution of 
lower Couit’s deeiee whether appealable— 
Piocecdiijgs undei S. 241. C.I’.C.— See Execu- 
tion OFDECUEE, No 12, II O.C. 41. 

(43) — .Whether lies against order of Judge 
sitting on the original side directing security 
from a woman— Se(‘ Civ. Pro. Code,^ No. 239 
10 Bom. L R. 337 

(44) Whether lies against order of Judge 
sitting on original side, whore it decides ques- 
tion of some right between the parties— Sbe 
Practice, No. 2, 10 Bom. L. R. 488. 

(45) — against final decree m partition suit 
(Jorieetiiess of prclimniarv order or decree for 
partition without appealing against such order 
within limitation time, whether questionable 
b> appclldiit— Sco<:iv. Pro. Code, No.' 109, 10 
Bom. L R. 514. 

(4G)— lies to High Court, under S. 64, Land 
Acquisition Act, only from final award of Court 
- Whethei it lies from awari} merelydetermiu- 
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A ppeal—{Continiu>d ) . 

4— (General)— {Cmitmued ) . 

ing amount of gross bura payable as compensa- 
tion, as preliminary to further qucbtioii, to 
whom amount so determined should be paid— * 
Sec Act I of 1894 (Land Acquisition), No. 
21, 10 Bom. L.R. 617. 

(47) — Power of Court to make eo-defendant 
liable upon, b\ defendant m mortgage suit — 

%A Iteration of decree— Sec Ajm'KLlatf Coiut, 
No. 1, 12*C. W. N. 790. 

(48) — Appeal from decree - Appe.ilnot pressed 
— Limitation — Sec Limitation Ac'i , No. 128, 
A. W.N. (1908), IGl. 

(49) Pait\ can only succet'd secundum alleqata 

et Decision on these .illcgaimns — 

Now ease m appeal not allowed. See PuvcTicifi, 
No 10, 10 Bom L R 7G8. 

(60) Compromise decree not in .iceordaiice 
with relief claimed for in the plaint. See Cn 
Pko. Codu, No 236, 77 J*.R 1908. 

(61) Order of Deputy Commissicner gianting 
or lefusing sanction to permanent alienation of 
land— Appeal from the order. See Act XIII 
OF 1900, (PuNjAii) No 3, 4 P R. 1908 (Re\.) 

(62) Question of jurisdiction when cutcitam- 
able in appeal— See JemsmenoN (Gkneual), 
No. 6, 8 0.LJ 116 

(53) Ofhcial Assignee— Disallowance oldaiin 
of Othcial Assignee to have proceeds of sale in 
execution of deciee against insolvent judgmcMil- 
debtorpaid tohiin -.\ppwal SecCn Pno. Com., 
No. 146, A W N. (1908), 203. 

(54) Jurisdiction of Court to deal with objec- 
tions except those made b\ peisons who were 
parties before Colle^toi and which biought 
about reference. Sec Act I of 1894 (L\nd 
Acqlisitxon), No. 7 and 8, 12 C. W. N. 985 , 
12 C. W. N. 987. 

(65) Ss. 26, 27 and 64, Land Acquisition Act 
(1894) — Award of costs. Sec Act 1 of 1894 
(Land AcQuibiTioN), No 17, 31 M ‘328 

* (56) Older made pursuant to an appellate 

decree by a subordinate Couit, whether appeal- 
able, See Civ. Puo Code, No. 144, 4 M. L. T. 
92. 

(57) Letters Patent, appeal — Whethwi con- 
fined to points differed — Sec Letters Patent, 
No. 1, 4 M. L. T. 110. . 

(68) Compensation money paid to Hindu 
widow — Revefsioner’b application for refe^'ence 
♦ to Civil Court— Order by Judge on reference 
directing refund of money already paid by 


A ppeMi—(Cont inued), 

1— (General) —(CoR^Mwed). 

Collector— Older not one under S. 32, ^Laud 
Acquisition Act — Iiicompetenoy of Judge to 
proceed under S. 32— No appeal from order 
under S. 32 — Power of High Court to interfere 
in revision. Sec Act I of 1894 (Land Acqui- 
sition), No. 19, 12 C. W. N. 1039. 

(59) Older rcfubing application for order 
absolute under S 89, Transfer of Property Act 
— Appuil fiom Older — Ad viduiem Court-fee on 
value of appeal should be xiaidon memorandum 
of a|)peal. See Cocrt-fel, No. 3, 12 W.W.N. 
1028 

(C>8) Right of one of several appellduts to 
witbdiaw his appeal as to his share only. See 
CisroMs (PiiNj \ d)~1niikuitance and Succes- 
sion, No 18, 119 U 1908. 

(61) Moitgage suit wherein conditional 
dcciee for fou.clo^ure, under S. 86 T P, Act, 
lb passed— Pi occedmgb undei S. 87 — Suit to be 
rcg.iidod as pending — Whethci an appeal will 
lie from such procDodiiigs See Tiunsfer of 
ProI'ERTY Act, No. 52, 4 N.L.R. 158. 

(G2)— by sonic of the defendants— Date of 
apxiellatc decree forn'js the basis fiom which 
limitation runs, oven in case of those who have 
not appealed against the deeieo. See Civ. Pro. 
CoDi5, No 163, 10 Bom. L.R. 939. 

(63) Plaiiitill smug for possession or return of 
puiehasc-nionc} — Decrof for possession— Ap- 
peal— Appellate Court decreeing return of pur- 
chase moiiPN , Icgiilitv of — Necessity for memo of 
objection^. See Civ. Pro Code, No. 308, 4 M. 
L.T. 266 

(61) Rejection of applicauon to he declared in- 
solvent — Appeal See Civ. Pro. Code, No. 225, 
98P.B 1908. 

(65) Pedigiee accepted by. Court of first in- 
stance as i>ioved — .\ppellatB Court considering 
evidenee of pedigree w'orthless— Whether plain- 
tiffs were estopped from seeking to sustain first 
Couil’s hndiiig ui their favour. Sec Hindu Law 
(Si ccEssioN), No. 9, 13 C.W.N. 1 (P. C.) 

(60) Decree passed by Small Causes Court — 
Attachment and sale of immovable property — 
Dccico sent lor execuljoii to Munsif — Appeal 
lies to District Judge— Ss, 27 and 35, Small 
Causes Courts Act. See Civ.Puo. CodeJ No. 119, 
5AL.J 612. 

(67) Arbitration— Award— Set aside under 
ground not contemplated by S. 521, (iP.C. — 
Appeal, whether lies. Sec Civ. Pro. Code, No* 
28, A.W,N. (1908), 242, 
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. AppeMi^(Continued), 

1— (Owieral)— (6’c»»/in««i). 

order not appealable troatea aa 
reviaiou. See Civ. Piio. Couk, ^o. 198, 4 M. 
L..T. 36a. 

(09; Rejection oi appeal under S. 549, C.P.C. 
— Application for reatoration. See Civ. Pito. 
Code, No. 300, 4 M.L.T. 416. 

(70) Recommendation by Subordinate Judge 
to Diatiict Judge as to the appoiiitmeiro of a 
Receiver — Refuaal by the latter to appoint— 
Right of appeal. See Civ. Piio. Code, No." 270, 
10 Bom. L.R. 1037. 

(71) Decree passed in accordance with award 
by arbitrator— Whether appeal lies. See Auni- 
TBATION, No. 3, 12 C.W.N. 585 (P C ) 

(72) — against decree in terms oi revised 
award — Illegality of older of rcmintal. Sec 
Civ. Piio. Code, No. 279, 4 AJ L.T. 328. 

(73) The Court to which appeal lies is deter- 
minod by the value of suit— Lower Burma 
Courts Act, 1900, S. 28. Sec VALUArioN or 
SUIT, No. 4, 4 L.B.R. 279 

(74) — presented in a wrong Court— Careless- 
ness or oversight if afpolliiut oi pleader— 
Sufheient cause. See Limitation Act, No. 5, 
118 P.R. 1908. 

(75) — against arbitrators' award— Appeal 
lies only if decree, not judgment, is in excess 
of award. Sec Civ. Piio. Code, No. 275, 8 
C.L.J. 475. 

(76) Mistake in paititiou made b> Kovunuc 

Court— No suit ill CjmI Court to rcmed\ it — I 
Appeal against order coiilirming partition. See | 
Pa»tition,No 7, 5 A.L.J. 725. 1 

(77) Redemption suit — Cognizable by 
Munslfi— Subordinate Judge returning plaint 
for presentation lo proper Couit — Appeal to 
District Judge Sec Act VII of 1887 (Suits 
Valuation), No. 2, 5 A.L.J, 713. 

(78) Declaratory suit to set aside ulionatioii 

— Dismissal of suit - Appeal liy some only of 
tJie plaintiffs — Diit> of Appellate Court. Sec 
Mahomedan Law (Legitimacy) No. 1, 190 P. 
L.R. 1908. , 

(79) Withdrawal of .ippeal— Costs— Heaving 
of Memorandum of objections. Sec PiiACTii e, 
No. 18, 4 M.L.T. 482. 

(80) — against order b> Subordinate Judge, 
in Insdlvebcy proceedings— S. ^588, C.P.C. , 
«i8a^Bee €iv. Pro, Code No. 340, 4 ]\I.L.T. 

, 465. . S 


. Appeaf^iConlintied), 

1 — (Oeneral)— (Conc/ttfited). 

(81) Number of appeals that will lie from 
au order granting sanction to prosecute. See 
Sanction to Piiosecute, No 3, A.W.N. (1908), 
290. 

(82) Objection taken for the first time before 
Appellate Court. Sec Civ. Pno. Code, No. 200-a 
18 M.L.J. 562. 

(83) S. 215— A, Civ. Pro. Code,— Preliminary 
decree — Appeal— Court fees, bee CouiiT Fees 
Act, No. a-a, 160 P.Jft. 1908. 

(84) Order granting succession uertifioate — 
Conditional on giving security — S. 19, Succes- 
sion Certificate Act, 1889. Sec Act VII OP 
1889 (Succession Cektificate), No. 7-a, 139 
P. R. 1908. 

(85) Ordei of remand passed by a single 
Judge of High Court — Whether “judgment” — 
Letters Patent, S. 15 — Whether appeal lies. 

I Sec Civ. Picu. Code, No. 315-a, C. 1096. 

I 2— (Second Appeal ) 

{ ( 1 ) Jw isdiction to go into point not taken in 

■' lotoer Couth 

( The bceoud appellate L'ouit has no jurisdic- 
I tioii to go into the point as to which the par- 
i ties have neither joined issue nor discussed in 
either of the lowei Courts. YenkataKUbra- 
mania Yathlyar v. Subramanla Iyer, 3 M. L. 

T. 314. 

Benson &> ]\ltNuo, jj. 

{l'a)(jrrounds of second appeal not affeUing 
Uie'javihdictwnoJ the Court or the inenU 
of the case, but relating to oi der of lower 
appellate Com t remanding case for amende 
ment of plaint by having it signed by per- 
son duly authorised in that behalf — 
Whether second appeal lies on siuih ground 
— Civ» Pro, Codecs. o78, 

ill a second appeal to the Chief Court the 
grounds of appeal were that both the lower 
Courts had erred in law in not having rejected 
the plaint, inasmuch as it was not signed by ^ 
any person duly authorized in that behalf, and 
that the lower appellate Court was wrong hi 
remanding the ease for amendmout for the 
plaint, when the plaint was not properly and 
duly signed. 

Held, these grounds ^id not afloct the juris- 
diction of the Court or the merits of the case. 

Held, also, under the circumstances of the 
case, S. 578 of the Giv Fro. Ck>dc debarred the * 
Court from reversing or varying the decree, 
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Afiptml^(Coniinued) . 

9— (Beeoad Appeal)--{Con/inMed). 

wl^ether the orders of the lower Court were 
right or wrong. Obenduv Rahman Chowdry 
V. R. M« A. K. M. Palaneappa Chetty, 14 Bur. 
L.R. 122. ' 

Sir Chbliis. e., Kox, c.t 

(2) Ground of appeal taken in low^i appellate 

Coint not aujned tlieie- ‘irlieilie^ bam its 
being taken in sec(md appeal — Xoiice, j 
snffifiency of. I 

Where the notice on which a pnrty relics is 
only a four days’ nohcc it was held that it was 
clearly insufficient in law. 

The fact that a ground of appeal taken in 
the lower appellate Court ^\^ls not signed there- 
in does not pre^cnt its hc'ing t.ikon in second 
appeni (u). Ramachandra v. Laxmipathaya, 
3‘M.L.T. 293. 

Wali.ts and S\nkajun Nair, .ii. 1 

Befirence :—{a) 18 83, A’. I 

(3) Finding of fact based upon an inconect 

vteie of the law — Civ Pm Codecs tiH4 — j 
Joint Hindu family — Scpaiale ti ansactions | 
by individual memhci s— Vlnh les of separate | 
2 )ossession in village lecord'i^ effect of. | 

Held that, ^^he^e the parties have not had | 
the benefit of a proper discussion of the mate- | 
rials on record, based upon a correct view of i 
the law applicable to the same, such as they are I 
entitled to receive from a Court of Fust Appeal, j 
the proxier course is to set aside the decree and i 
remand the suit undei S 5GJ, Code of Civ. 
Procedure. 

Held furthoi, that neither the mere occur- 
rence of seiiauite transnetioiis on the pait of ’ 
individual members of a joint Hindu family, nor 
the fact that property was enteied as their ! 
sepamte possession in the village papers, is in > 
any way conclusive on the question of separa- | 
tion (n). Ram Sewak v. Musammat Ram Dei, 

11 O.C. 264. 

PlGGOlT, J. 

Hefei'ence : — {a) 13 M.l.A. 542, R, 

(3-n) Letting in evidence in — Kvtdence not 
placed before the Lower Appellate Court, 

A party can validly object to the letting in 
of fresh evidence, not placed before the Lower 
Appelhite Court, in second appeal. The Seore- 
tary of State for India v. Manjeihwar 
Krtlhnaya, 81 M. 415. 

White, c.j., Davies & Benson, jj. 

Befermcea 28 B. 4, and 18 M* 480, JR, 


Appeal'^(ConUn ued ) . 

S'— (Second Appeal)— (Coftfint/ed). 

(41 Subordinate Court erroneously exeifeising 
jurisdiction by rejecting documents that ought 
to have Ixsen received - Power of High Court in 
.second apxieal. Sec Civ . Pro. Code, No. 100, 
12 C.W.N. 312. 

(5) Finding of fact based on misconception of 
what is the evidence whether can be accepted 
as a legal finding in second appeal— See Hindi’ 
Jjsiw (Oi'ARniANSHle), No 1, 4 N.L.R. 20. 

(G) No first appeal against respondent — 
Whether decree can be passed against him in 
second ap^HMl. See Regtstratton Act, No 4, 
12 C W N 625. 

(7) (Jiistoni -Finding in favour of evisteure 
of custom btiBed upon illegal or legalh 
insullieicnt cvid<^*nce — Question of law— Iligli* 
Coinl entitled in second appeal to consider 
v.iliditv of finding See Ci stom No 1, A.W. 
N. (1903), J12. 

(3) Suit to recover value of plaintiff’s share 
ii: piodiicc of lauds belonging to him and de- 
fendant jointly — Denial by defendant in writ- 
ten statement — Quesyon of title arose only 
incidcntallv — Suit cognizable by Court of Small 
Causes — No second appeal. See Civ. Pro. 
Code, No. 338, 10 Bom. L R 783. 

(9) (’oucurrent findings of three Courts on 
question of fact— High Court will not interfere 
111 second appeal. See Transfer of Property 
Act, No. .31, 13 C. W. N 40, 

(10) Dol.iv in presenting second ap^ical — dis- 
missal — Powci of High Court to extend time 
for payment Sec Hk.h Cm rt, No. 2, 4 M. L. T. 
341. 

(11) Suit for arrears of rent — Tenant deny- 
ing relation of 1 indlord nnd tenant — Question 
of proprietary title— Right eff second appeal to 
District Judge— See Act II of 1901 (Tenancy, 
Agra), No, 14, 5 A. L. J. 128. 

(12) Question as to the weight which the 
lower Appellate C’ourt should have given to 
certain documents, or that the lower Appel- 
late Court misunderstood the result of first 
Court’s local investigation is no ground of 
second Bppeal— See (Shabter Act No. 1, 18 
C. W. N 106. 

(13) Suit for rent —Defendant contesting 
plaintiff's ownership as to all the lands— Ques- 
tion as to amount of annual rent payable raised 
by decision— Appeal against decree lies. Se4 
Act VIII OP 1885 (Bengal Tenancy), No. 2T,., 
8 C. L. J. 619. 
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A ppesJ--(Concltuled) . 

2 — (Second Appeal)— (Conr/wt?#'/?). 

f 

(14) Defect jn the appellate judgnioit is a 
ground of second appeal — See Civ. Pno. Corn-., 
No. 3‘27-fl, 13 C.W.N. U3. 

8— (To Privy Council). 

(1) Permi*i^ion or appeal iu Pin i/ Pottnetl- 
Aniendmmt of Decree by trny oj nrnphfica- 
fion of tin leoidwg ~ A ffivointiou — Fusoffm. 
ent Hme cfit'en to produce endence — Foie- 
claswe pioceedinff^- Dcfectiee notice — Sub- 
stantial yiiestioti of Inu ('ll Pio Pode^ 
(Act XIV or ISfiti), S. yffi 

Held, th>it, wheieoi. .ippeal, (he rlt'ciee of 
the ^^r^t Court h.is hcen hn .mioiuh'd as lo 
include therein expiessly, plaintill’s lights m 
•"Ibe Shamlat Dek and Shnmlat Votti uiih 
othei appurtenant lights as clainifd, hut has 
otherwise been foiifirrned o*n all points, the 
decree has been practically affirmed within the 
meaning of the last clause of S. 500. C P C 
— the addition made is snnpl\ an «niiplifica- 
tion of its wording and docs not amount to a 
variation so as to gi\o nght of appeal to his 
Majesty in Council. * 

Held^ also, that none of the following de- 
fects IS fatal to the forpclosmc proLiedmgs 
and constitutes a substantial question of law' 
under S. 500, C.P C. 

(fl) That the notice WHS bound to ttate the 
aetual area claimed and nof merely the JJ 
Biswas’ share actnall) entered in the mortgage- 
deed. 

(6) That as there weic two deeds of mort 
gage, two sepal ate notices were required, 
notwithstanding the fact (hat the second deed 
was one of furthei charge only. 

Hield fuither, fhat a vague assertion to the 
effect that sufficient opportunity was not 
given for producing witnesses cannot be treat- 
ed as a suLstanlial question of law. Diwan 
Abdul Hakim v. Hari Lai, 62 P.W.R. 1908. 
Kensington and Lai, Chand, jj, 

(2) Order of High Coint suspending a pleader 

from practice — Leave to appeal to Privy 
Council — Procedure— See Patent, 

No. 1, 10 Bom. L. R. 21. 

(8)— against Punjab Chief Court’s order ©f 
I'emand — Such oidei a final decree —See 
Civ, py. Code, No. 322, 52 P B. 1907. 

t i 

On question of waiver- Question of fact 
^Bec WiiVKB, No. 1, 11 G. W N. 739 (P. C.) 


; Appeai— (Continued). 

( 

3— (To Privy Council)— (ContaniLd)^ 

(6) Power of Court to extend time for giving 
security. See Civ. Pito. Code, No, 348, 87 P. 

R. 1908. 

(6)- , if lies from Govomor-Genorars agent 
in Bhopal. Sec Akuttr vTion , No 3 12 C. W. N. 

; 68.5 (P. C) 

Appellate Court 

(Z) Poieei to mahe co-defendant liable upon 
I appeal by a defendant — Moi taqe-mit. 

In an appeal defendants Nos. 2 to 8 
against the dpcision of the 1st Court iu which 
the leal eoutist was whether defendant No. 1 
. who was joined as a lesjiondent with the plain- 
tiffs or defendants Nos 2 to 8 were liable for 
■ the muitgage-dc*l)b, the Appellate Court has 
' powei lo altei the deciee of the 1st Court so 
' as to make defendant No 1 liable and to direct 
that .idee ice to rei^over the mortgage debt 
against defendant No. i be made in favor of 
plaintiff iBhwardhary Singh v. Bibi Saheb- 
; zadi, 12 C W N. 720-35 C 538. 

' BuKTr and CoxK, JJ 

(i)— ,whelliei can make out now case for 
the Inst time in appeal, eontrarv to ple.idings 
in first Court— See C IV Puo Conn No. 109, 10 
Bom L. U 514 

I (3) Lowei Coiirfs of appeal alvvaj s to raise 
I points for dcteimination- ('onlroversial points 
naiiowecl — No room for complaint in second 
’ appeals — Duty of Court— -See Civ. Pro. Code, 

I No .324, 10 P^oin. Ij K 492. 

I • 

I 

I (4) E.rpmtc decree for plaintiff vvithoiu 
I hearing all available wn nesses— Dismissal of 
! Sint by \ppcllate Court-lts duty to remand 
- the ease to low'cr Court to be, retiied to give 
oppoitunity to plaintiff to examine all vvit- 
ac*sH*s— See PiiocFDURr, No. 1, A. W. N. 
(1908), 140. 

(5) Power of, to qiiestmii admissibility of 
docnniont, admitted by Court of first instance. 

j See Stamp A(’t (IT or 1899), No. 5, 108 P. R. « 
1908 

(6) Appellate Court, whether has pow'er to 
remand a case for second decision except as 
provided by S. 562, Civ. Pro. Code, (1882). See 
Civ Pro. Code, No 317-6, 138 P. R. 1908. 

Application. 

(1) Order striking off an apj^lication, and 
one dismissing it for default, no substantial 
distinction between. See Mesne Profits, No. * 
4, 12 C. W. N. 3=7 C. L. J.301. 
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Ap^ieMwfk— {Concluded ) . 

(2) — foiibringiiig on record the representative 
of a deceased respondent in second appeal — 
Limitation period prescribed bj'' Art. 175 C, and 
not Art. 178, Limitation Act. — See Limitation 
Act, No. 117, lO^Bom. L. R. 509. 

(3) Application as further appeal —Grounds 
of admissibility — See Appkm. (Gkkkral), No. 
4-a 136 P. R. igOB (note case, page 022), 

Apportionment. 

Pr»nciplcK>f — of mesne profits and interest 
thereon, were decree foi mesne piofits wa^' 
satisfied by some, out of the entire bod^ pc'*- 
sons liable, by payments made from iim<‘ to 
time- -See Mksne Piioi its, No 2, 7 C. L. J 
454. 

Appropriation of payment 

See Cbeditor, No. 1,4 M. L. T .ViO. 

Arbitration. 

(1) Aimrd set a'ndc by Coin t of Jn s/ instance 
— Distnct Cowls setting aside such decision — 
Decision on merits. 

Where a suit was referred to arbitiatiun and 
ail award was made thereon, the defendant ap- 
plied to set aside the award. The award 
was cet aside, and, the suit huing come on for 
dexiision on the merits, it was detcimiiicd m U- 
\our of the defendant. The plamtiiT appealed 
and the Jhstnet Judge, in appeal, decided that 
the Munsifl was wrong in setting aside the 
award and, without going into tlu' merits, re- 
versed the decree of the ^lunsiff .iiul entered 
judgment m accordance with the award in fa 
vour of the plaintiff , Held, the District Judge 
bad authority to inquire into, and decide as to 
the propriety or othoiwise of a decision of a 
Munsii! setting aside an award. K. Achuthayya 
Y. N. S. Thimmayya, 3 M. L 'J'. 315 -18 M. 

L. J. 228 = 31 M. 345. 

Boddam and Sankar^n Naiu , jj. 

References — 3A. 63G, 5 A. 293, 11 C. 17‘2, 
14 W. R.327, 8 C.W.N. 392, 2G Ih 551 and 22 

M. 202, F ; 28 A. 408, 4 A. L. J. 256, Diss. 

(2) Oral jubmiss ion — Arbttialiun Act (IX 
of 1899) — Necessity foi submission in u i U- 
ing — Aivard on oral submission— Validity 
-Civil Procedure Code {.ict XIV of 188‘i)y S. 
870 — Adjustment of suit—Awaid on oial 
submission not an adjustment 

The parties to an administration suit 
consented (at tl}0 hearing), to its being referred 
to the Commissioner to take the usual accounts 
and to determine their respective shares. 

12 c 


Arbitration — {Contmued), 

Accounts and Objections were filed before the 
Assistant Commissioner, and the parties appear- 
ed before him, when it was orally agreed, to 
save the costs of a lengthy inquiry, that the 
Assistant Commis^,ionor should deal summarily 
with all matters in dispute and draft 
terms by which the parties wore to be finally 
bound, and the AsMstant Commissioner per- 
i sonally explained to defendants 1 andO that 
! they would bo bound b\ his decision even if he 
1 decided to give them one rupee To this they 
agiei'd. The Assistant Comiuissioiier in^duc 
, course armed at a decision, but defendants 1 
I andfi consideied that it awarded them an 
inaufficieiiL amount and declined to be bound 
bv It L'pon application being made l)> plaiii- 
, tiff that an adjustment of the suit might 
I be lecorded under S. 375 oi the Civil Procedure 
Code, on the basis of the Assistant Commis- 
sioner’s decision • 

Held, tb.it theio had been no adjustment of 
'• the suit. Theie had been no written submis- 
! Sion to aibitration as provided by S. 4 of the 
j Indian Arbitration Act, and, consequeiitlx , 

I there had been no legal and valid reference to 
I arbitration and the Assistant Cominissiouec’s 
I award (for it leally was an award and nothing 
' else) had no legal foundation and could have 
I no legal coiiseqLiciice« As there had been no 
leforence to arbitration and no award, ihoio 
had been no adjustment. 

I Seville, that the Indian Aibitiation Act ap- 
, plies to such ail aibiltatioii 
I Where a spcs-ial piot.cduie is provided for ex- 
* liaoidmaiy extra-judieial methods cjI settling 
disputed tlaims, Semble, that it w.is the inten- 
tion of the Jjogislature th.it that procedure and 
no other was to bo followed (a). Rukhanbal Y. 

, Adamji Shaik Rajbhai, 10 Bom. L. R. 360 
Bfaman, j 

Reference : {a) '20 H. 304 and 26 B. 76, 

commented on and distinguished. 

I (d) Atvatd—Dectee passed tkei emi— Appeal 
— Appeal from Covernoi -GeneraVs 
Agent in Rhopal to the Pnvy Council — 
, Native Slate 

‘ No appeal lies froin%. decree passed in 
accordance with the award made by an 
arbitrator to whom matters in dispute in the 
.suit had been referred for decision 

Qiicere . — W’hethe'r an appeare lies to Hjs 
Majesty in Council from a decision o< the 
Governor- General’ 8 Agent at Schore in Bhopal* 
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BansrAj v. Sundar Lali 12 C. W. N. 585 

(P, C,)«7 C. L. J. 520«138 P. L. B. 1908t=.]0 
Bdm. L. B. 581 *=18 M. L. J. 266 = 99 P. W. 
B. 1908 = 14 Bur. L. B. 146 = 4 M. L. T. 25 = 
80 P. B. 1908 = 85 C. 648. 

Lobd Macnaohten, Loud Atkinson, Sib 
Andtikw Scoble and Siii Abthch Wiibon. 

(4) Indian Ajbtit at ion Jet {JX o/ S. 

l4~^Bmgal Chamber oj Commc\':e, arhiba- 
tion by the— rules of the —Indian Stamp Act 

^ (11 of lS9i)), Ss. 5, 0 and 3J, sch, /, Aits. 5 
and 43 — Suhvnssion" icqmicd to be p toted 
and stamped— Atom d made oti! of time— Kn- 
laigemcnt of time after expxi tj of original 
time— ^ Concealment of name H and apjtoint- 
ment of aihifratots — Notification of time 
and place of hearing— Fnacnce, .efusol 
tohearyWhm misconduct — Award against 
afitm — Jurisdiction gf Com t to set aside 
auardy if may be ousted * 

Contract-notes winch contain a pio\ison for 
tho submission of disputes to aibitiatioii oufi,bt 
each bo bear eight annas stamp under Ait 5, 
Sch. I of the Indian Stamp Act, 1899, as an 
agreement not otheavise pioMclcd foi in tho 
schedule. 

Although the Indian Arhitiation Act, 1893, 
has made the piocoduro for the t'liloi cement of 
an award simpler than the old practice of in- 
stituting suit for the purpose, it is still neces- 
sary to pro\e that the aibitrators acted 
under a valid submission, neforc an award can 
be made a decree of Couit under the Act (a) 

The Kales for the giiidame of the aibitia- 
tion ‘ tribunal’ of the Bengal Chamber ot Com- 
merce weio construed to contemplate the 
parties being notified of tho names and the fact 
of the appointment <»f tho arbitrators. 

Whore the ‘ arbitrators appointed by the 
Bengal Chamber of (Commerce under *its rules 
dul not appoint a time and place foi the hear- 
ing of the reference, 

lieldy that the arbiitalois failed in tbeir duty 
in not doing so. 

Whether tho arbitiators should or should 
not hear evidence lyid the parties by counsel 
or otherwise must depend on tho particular 
circumstances of evorv case, the arbitrators 
fixeroisip^g, iu a judicial manner, their discre- 
tion tn the matter. » 

ThI refusal to hear evidence iu a case where 
ithie arbitrators cannot deei 'e a matter in dis- 
wittiout hearing evidence would amount 


Apbitratlon— 

to a misconduct on the part of the arbitrators. 
It is improper for the arbitrators not to hear 
evidence to ascertain as to who are the persona 
liable on a contract eiitcied into in the name 
of a firm. 

An award made against a firm, without as- 
certaining as to who are the persons who con- 
stitute it, IS, on the face of it, bad and no Court 
can make a decree, m such circumstances, upon 
the award, against a firm. 

It IS not competent for tho parlies by an 
agreement to oust the juiisdiction of the Court 
\estod in it by S 14 of the Indian Arbitration 
Act, 1899, to fct aside an award, if misconduct 
on the part of the arbitrators were shown or 
it it were shown that the award was improper- 
ly procured, when the parties desire that the 
award should be enforced under the provisions 
of the Act. Hurdwary Mull v. Ahmed Musaji 
I Selaji, 13 C. W. N. 63. 

Kluciilb, .1 

liefeieuce -7 V> and C. 427, li. 

(5) — w^hiifchcr Judge has pow'er to r<fer 
dispute as to who should bo the guardian of a 
minor to— Sec Act VllI of 1890 (Guardians 
T.nd Wards), No, 1, 5 A. L J. 101. 

(6) Agioeineiit to refer to arbitration — 
Appeal from order of reference — See Civ, Pro. 
Code, Ko. 4, 126 I*. H. 1907 = 88 P W. B. 1907 
= 50 P. h, K 1908. 

(7) Awaid of .iibitrators — Suit for specific 
peiformance of contract of sale— Subsequent 
suit for possession — Mamtainability— See Civ. 
Pro Code, No. 60, 4 N Tj. K. 14. 

(8) Orderof referenoo to--not fixing period 
within which award is to be made— S. 508, Civ. 
Pio. Code — Kfiect— See Civ. J*ro. Code, No, 
273, A. W. N. (1908), 59. 

(9) Beferenco to arbitration by judge on 

parties, oral application — Judge superseding 
tho lefcrencc where legal arbitrator not 
having declined bo ar.t — See Civ. Pro. Code, No. 
272, 4 A. L. J. 691 = 30 A. 32. ' 

(10) Refusal of umpire to act— Powder of 
Court to appoint a fiesh umpire -Civ. Pro. 
Code, S. 610 — See Civ. Pro Code, No. 276, 
A. W. N. (1908), 159. 

^ (ll) Death of one of the plaintiffs before 
I termination of proceedings discovered after 
! award — Couit setting aside award — ^Incompe- 
I tcncy of Court to make second*order on samA 
I agreement. See Civ. Pro. Code, No. 274 A, W. 

' N. (1908), 228. 
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ArhitrMan^-iCmcluded), 

(12) Wf(|it of provision for difference of opi- 
nion among arbitrators, where award is unani- 
nipui>, wiU not invalidato award. See Civ. 
Pao, Code, No. 275, 8 C.L.J. 475. 

(13) — See Act iX of 1899 (Aiuiitiiation). 

(14) — Sec Award. 

Aims Act. 

See Act XI cIf 187d. 

Arrears of rent. 

b 

—due under sub-lcsso payiil)lc to Icssoi'h 
zamiiidar arc debt- Liahi lit \ to bo attached 
and sold under S, 266, C. P. C."' See Civ. Pko. 
Code, No. 173, 6 A. L. J. 265. 

Arrest. 

Arrest before judgment— Damages foi wrong- 
ful arrest. Damages for arrest can not be tried 
by counter claim — 7’iacticc. See Ilioii Court 
Rules (Bombay), No. 4, 10 Bom. L. R. 1002. 

Articles of association. 

— , construction of— Sec Act VI of 1882, 
(CoMFANiES), No. 1, 3 M.L.T, 250. 

Assesement. 

(1) — of damages may bo approxi match stated 
111 plaint with offer to pay additional Court foe 
if more damages are found duO'-S, 50, Civ. 
Pro. Code docs not prevent it— Sec Court Ffks 
Act, No. U, 17 M.L J 625. 

(2) — of lax by Municipality— J ui isdietioii of 
Civil Courts to review same —See Act 111 of 
1884 (Bengm. MuNiuinALiTiEs), No. 1, 12 C. 
W.'n. 709. 

Assets. 

Commission earned by insolvent on policies 
of insurance is not salary or emolument under 
S. 27 , Insolvent Act, but an asset— Sec Insol- 
VEET Act (11 & 12, Vic , Ch. 21), No. 3, 10 
Bom.L.R 579. 

Assignment. 

# (1) Validity of, by toay of moi tyaye— 
Conditional aasigmnent — 's lUfUt 
— law applicable to the Punjab, 

An asbignmeut of Lho asbiguor's interest in a 
certain sum duo from a third party, “ until 
certain advances made by the assignee to the 
assignor had been paid off with interest,** is a 
conditional assignment. And a charge or a 
conditional assignmeni is not such an assign- 
ment as gives the absignee all the rights which, 
nnd^r the Judicature Act, he cau have, only 
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Auignmeni^iContinusd), 

when the assignment is absolute, t.e., when it 
absolutely vests the property in him. 

So, a person, to whom a non-negotiablc pro- 
missory-nr.tc is assigned by the payee, as secu- 
rity for a debt due from the payee to the assig- 
nee, until the debt due to the assignee remainb 
unpaid, cannot, as such an essignmont is only 
conditional, sue the maker of the pio-note, in 
hib own name, for recovery of the amount due 
j on the noi/i (a), 

j Neither the Judicature Act nor the Transfer 
of Property Act is, iii terms, in force in the 
Punjab, and the Court is at liberty to ad^x^t 
such provisions of the one or the other, as 
appeal to it to be coiisoiiant with the general 
I principles of law and crj^uit} Nihal Chand Y. 

I All Baksh, 9 P.R 1907-41 P. VV. R. 1907-25 
' P. Jj. It. 1908. 

Raitjgaiv, j. 

liefereticcs -((i) t.R 1 B. (1898)705, i’j 
; I'i Pji lH9t, 1 A. 7H2, U. 

(2 ) — by co-oirnci iciihont objection by others — 
Assignment of whole of the debt due to a 
shop- -Validity. 

\ Where a co-owner assigned the whole debt 
j due to a shox> to the plaintiff, and the other 
j C.O owuci who was made »i party to the suit did 
I not question the assignment, it was held, that, 

I under such circumstances, the assignment was 
, good for the whole amount. Halai Kolandai 
j Chetty Y. Royar Pillai, 3 M.Ti T. 294. 

! W\LUIS, J. 

I 

I (J) Assignment pendente Vddition of 

I .iftsignce as LO-dclcndaiit aftoi pciiod of linii- 
I tatioii, effect of— See Limit./uon Aut, No. 31, 
j 3 P. K. 1907. 

> (4) Suit on a promi6soi\-noie— Suitby assig- 

nee— Assignment found to bo not made in fact 
— Ellca-Seo Act X of 1873*(Oath), No. 1, 
3 M.L.T 163. 

I 

* (5)—, fraudulent, of debt not ically existing 

I — assignee whether bound to assume uon-exis- 
I tenec of debt as set forth in debtoi’s written 
I btatemciit — See LiMirATioN Act, No. 61, 18 
i M L J. 19. 

I 

1 (6)-— of property in promissory-note, whether 

1 can be effectively made on mere delivery of it 
to plaintiff, for a suit to be filed on it, for no 
consideration— See Pkomtssohy Note, No. 1, 
14 Bur. L.R. 26. * 

(7) Assignment by mortgagee of montgage 
debt without consideration— Benamidac *6 right 
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ABSigament— *(C o72c2 iidcd ) . 

to sue ou such assignment. See Tkan- 

fiAcaiOHB, No. 3, ri C.W.N. 409. 

(8) Unfair and unconscionable nature of 
assignment, a question between assignor and 
assignee not for third parties, See ITindu Law 
(Woman’s Estatk), No. 1, 12 G.W.N. 393. 

(9) Mismanagement of trust— ‘^^An^^g(•mellt 
made over to Municipality— Suit by Munic-ipa- 
lity on a mortgage document belonging to 
I rust — Maintainability of suit on i^locuracnt 
without assignment lu writing -Sec \C’V IV oi 
1884 (Made \ s DisTiiicr NicirAnriiifis), No. 

2, 3*M.L.T. 241. 

(10) — of decree -Whetbor its validiU ean be 
questioned aftei assignee is nuiile substituted 
decree-holder- See Ricoistii \tton \(T, No 4, 

12 0. W. N. 625 

(11) — of invalid moi tgage —Highls of as^gnee 
AS against mortgagor arid^ subscfjiicnt 
gageofor coiiMdeialion — Seojio of S 5.1, Trans- 
fer of I'lopeity Act— Stc MoutcjnCj-e (Gene- 
kal), No l a, A. W. N. (1908), IRi. 

(12) (Contract to assign patlai riOgalii s of 

contract of insnianco—Scc Oontkact, No. 4, 3 
M.L. T, 39 3. ^ 

(13) jMeio fact that parties describe a tiaii- 
SAcUon as a “ lien” oi ‘th.iigc” caurot deprive 
it of its real nature, if, in substance, the tians- 
action IS an assignment. See Llvsj, No. 4, 

10 Bom. L. K. 1140. 

(li) — jf tiade maik witliout the basincss 
luufcrs no light. See Tiivd' :\rAhK, No 2, 1.3 
G, W. N 82 

Attachment. 

(1) A',m lilnm’iu occcdih[j^ —Pt ope) /// attached 
by om Cl editor— Jnotha nedttoi's claim 
under S. C, P. C , I^attey cj edi- 

tor obtaimmj o).Ui tor rateable shaie of 
assets in sale pioieed', of propcity attached 
by foiinei— ^Vithdiairai of attachment, 
priiate alienation aJfet — Jiujht of assignee 
~ -Tro.isjer fo? (jovd and lal Liable considera- 
tion mjacoui of one ci editot — l ^bcious eyetl 
of such tiansjei to delay claim of less actiie 
() editor — S. '.iipC. J\C 

On the, applieahon b) a judgmciiL-crcdilor 
f »r exeeaition of his Soueo and foJ attachment 
of the judgmciit-dehtoi s propei’t\ ,the propcity 
which was luuno'Nable) was duly attached ! 
under S. 274, C. P. (’ , subbcquent to this, 
another docrec-holder hoJiftng a decree against 
the »amc judgment debtor hied an application 
for execution and in tin = appljcallon he set out 1 


1B4 

I Attachment— 

the facts that the former judgment -creditor had 
, already applied for execution of his decree and 
' had succeeded in having the property attached. 

; If 6, therefore, prayed that the said property 
1 might be h^ld to bo attached idso in respect o*’ 
his application of execution, and that ho might 
be permitted to share ratcably in the proceeds 
of the sale of the property (S. 295 of the Code)- 
. Held that, Nvheii the deor^'c, lA execution of 
which the property was attached was sa-tislied 
'i>nd thcie had been a withdrawal of the attach- 
, m« ut, the lattei decree-holder, obtaining an 
order in accordance with hisprayoi for a rate- 
.ibic bhare ni the assets in the proceeds of 
sale of propel ty attached by the former creditor 
had no right to claim the benefit of the attach- 
ment. 

Whcic after the removal of such attachment, 
such pioperty was assigned to a certain person 
held, that the assignee had a good title as 
^ agaiUbt the iatlci decree holder. 

An alienation obtained by one creditor for a 
gouiune consideiatiou which is not madequate, 
is not iieicbsaiily void, bocaiise its obvious effect 
will be to defeat or delay the claim of a less 
vigilant crcditot. Lahori Mai v. Gangaram, 
91 P. K. 1908=148 1\ W K. 1908. 

Rsttk.an and Lal Chand, jj. 

Jtejeiencei —{a) 7 A 702, 15 C. 771, 25 A. 
131, 28 M .380 (5) G 1’. K. 1901 , 21 P, K. 1875 , 
25 13 202,71!. 

(2) Piovidont Fund eatablishcd by Calcutta 
Coiporation to which Provident Funds Act 
.ipplies jb not liable to— See Aci fX op 1897 
(Pkomijent Finds), No. 1.12C. W. N. 633. 

j2-cif) Bale light to receive profits not yet 
accrued, whether liable to be attached in execu- 
tion of decH'e- -Sec Ci\. Piio. Code, No. 171 
A W. N (1908), 101 

(.3) Objfoticn to, succo-g fill— but costs not 
allowed— Recovery of costs— Sec Costs, No. 1 
A W.N. (1908), IS. 

(4) Small Cause Cojil’s povvet to award cum 
ppiisatioii foi CM loncous altiichmciit before judg- 

1 ment- See Small C \i st’ Colkt, No. 1 77 P. R, 
t 1U07-50P. W.R. 1907. 

(5) Rent — Attachuicut for a larger .sum than 
IS due— Validity— See Act VIJl of 1865 (Rejjt 
Recovkky, MADiiAb), No. 7, 17 M. L. J. 479, 

(6) — of debt stops not tunning of interest. 
See Contract Act, No. 1, 4 M. L. T. 335. 

(7) — prior to judgment— Application for 
rateable di.tiibution-Ss. 213, 295 and 490, 0. P* 



185 


DIGEST OF CASES. 


186 


AUachmeiii— (Cu»c2<((2<?r2) . 

C. (1882)i^ See Civ. Pko- CoDii, No. 115, 1 M. 
L. T. 348. 

(8) — of arrears of rent due under bubhase. 
See Civ. Pno. Code, No. 173, 5 A, L J. *265 

(9) — Porsonar right — Hindu widow’b light of 
residence— Sco Hindu L\w (Widow), No 17, 4 
M L. T. 485. 

AiteBtation. ' 

(1) — of mo’tgdge boud b\ bon of deceased 
mortgagoi whether rendci-a him liable asif he 
were a mortgagor— See Hindu Law (Juxm 
Family), No. 2, 7 C. L J. PJoir^ . 

(2) — of mortgage deed, when See 

Tii\NSFEii OF PnoPEKTY Au T, No 29, 3 M. L. T. 
300. 

(3) Attesting witness is a witness *vho has 
seeu the deed executed and who signs it as a 
witness — Signature by Registnii imdci S. (>J-A 
of the Jlcccan AgriciiltunstB* Relief Act — 
Signature bv wTiler of deed— C^ot valid attesta- 
tions. SecTnANSFUR of Piiofuiitv Aui, No. 30, 
10 Bom. L. R. 943. 

(4) Instrument not attested a^ io((uncd b} 
S. 59, Transfer of J^ropeity Act — Khccl. See 
TRANSJ Urt OF PROPKKTY Ac7 , No J2, 31 M. .337, 

(5) — of Alii pebhiji patla executed bv pai itdani- 
«/un lady, bee Transffu of Pjioi’ehty Acr, 
No. 31, is C. W. N. 40. 

Attorney. 

(1) Uiipj ofcsbioiial conduct -Altoniei/ appeut - 
htuj fot plaintiD and dciemlani. 

An attornev who in the name of a hrm ot 
which he was the solo partnei appeared on be- 
half of the plaintiff, also appeared in lus own 
personal capacity for the defendants, 

licldj that he wms guilt) of contcnipt of 
Couit and of improper behavionr, and must bo 
suspended. In the matter oj Lawnence Wilson, 
an Attorney, 8. J. L. J. 105 (F B.)--8 Cr. L. J. 
131-4 M. L.T. 153. 

^ Rampinj, \. c. J., Si'Ei’ji.N and i'Li:juii:u, 

jj. 

Attorney and client. 


I Attorney and clieiit“-(Ce«c ludtd ) . 
j that now attorney selected discharges his 
i duties properly. See Civ. Pitd. Code, No. 1, 

: 1*2 C. W. N. 110*2. 

. Attorneyship examination. 

(1) Boatd of Examiners^ discretion of — 

' Mawiamub — J uribdichon of the Court to 

intetfere — Letters!- ate nt^ !SG3, els. 9 d' 10 
Specijic Llclief Act {1 of 1877)^ S. m — 
Ilule^ of the Hnjh Coint, Nos. Ill to 118 
and 13:i. 

Semble, the Court has no junsdictno^i to 
inUnfcrc with the discretion ot the Board of 
Examiners and cannot, where the lo is a discrc- 
^ tion imposed on any bed) , issue a writ of 
' inandainus to eonipol that body 'to exercise 
j that dibcietion in .ni) particular way, but can 
I only compel the cKctcise of that discietion in 
I a in.iimei fair, candid and unprejudiced and 
! not aibitiarv , capiioioufc or biassed, much less 
warped by lesentnient or personal dislike. 

1 

Pet Woodrolfe, J — The Court c auiiot dispense 
with the pioductioii of the teitifiLatc mention- 
ed in rule No. 116 of the Oiigiiial Side of the 
High Coiut. 

The Com t will not infeifeie with the con- 
scientious cxcicise by the exannneisof the dis- 
1 ciction which the Couit has confided in tliem. 
Jn the t.iatler of Puma Chandra Dutt, an 
iirtided deik, 12 C. W. N 873- J M. L. T. 357 
- 3 ) C 915. 

1 KvMi’iM L J , BuLi’i, and WooDitotFE, 

I 

JJ. 

Auction-purchaser. 

(1) — being also del lee-hoba'i , whctbei paity 
j within meaning of S ‘2'M, C P. C.— See Civ, 

I Piio C(»DE, No 113, 7 C L- J. ‘130. 

(2) Right to ^ue for possession— See Civ. 
Pitu. Code, No. 100, 5 A. L. j! 20. 

(3) Title of, when acciues— Sec Civ. Piio. 
Code, No 212, 7 C. L. J. 1. 

Auction sale. 

( 1 ) ~ Cimibinatwn of biddeis -Cause oJ action 
^Plcadtntjb — Fraud— iypecijtc altegattons^ 
mint oj. 


(1) Suit for costs by attorney agaiiK-t client 

— Limitatiou— Order for taxation of costs, 
effect of— Sec Limitation, Act, No. 20, 35 C. 
171. . 

(2) Sottlomeut of un taxed bills betw’oen 
attorney and client, rc-oponing of— Attorney 
nomebimeB bjund to advise chenib to take in- 
dependent advice— But he is not bound to see 


^ ; b .1 » I , » f/ lA 1 au i') . bj jpjufijill y 

pleaded, general allegations, howcvei otrong 
may bo the words,’ being insufiioieiit to amount 
to an averment of fraud of which any Court 
ought to take notic^ (a). 

The fact, that a eombieation amongsf bid- 
deib at an auction bale has been formed to bid 
at the auction, does not, of itself, give rise to 
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, imMmi Uklt*--{Concludei), 
an action 'at the fiuit of tho vendor (b) La|a 
Jjroljprakai Nande v. Jhowmall Johary, 13 ; 
0. W, N. 87. j 

Pletchb, j. 

Befermces (a) 5 A.C, 685 (1880), 16 C. 533. : 

F. 

{b) 6 C. L. J. Ill, 3 Brod. & ! 
Bing. IIG, 6 Car. & P. 239, 
Diss, 15 Jur. 259, It^ 

Award. 

(!)• Mere dmatibf action does not re^idcr an 
award ineffectual — Agreement to lepiuhate. 

that an award has the force of a bind- 
iijg contract or final judgment unlcbs there 
has been an agreement to rcpudj.ite it, the 
mere expression of dissatisfaction with it by 
both the parties, being insullicicnt to lender 
it ineffectual. Pokerdae Bolumal, 1 Smd L. K. 
236. 


Award— (Coficfuded). 

f 10) Eaforoement of award of compcitiaUon lu 
a eeduotion case— Courts have only to look to tho 
provisions of S. 620 and S. 621, Civ. Pro. Code, 
See Civil Procedure Code, No. 278, U. B. B. 
(1908), 2nd Quarter, Civil , Procedure, p. 
19. 

(11) Rcfcreuoe to arbitration — Award — 
Award sot aside upon ground not ooutomplated 
by S. 521, Civ. Pro. Code —Appeal. See^ Oiv. 

Pro. Code, No. 281, A.W.N. (1908), 242. 

( * 

( 12) Decree on revised award— Appealability. 
See Civ. Pro. Code, No. 279, 4 M. L. T.328. 

(^3) Conditions of a valid award under Land 
Acquisition Act — When it is deemed to be 
“made.” Sec Act I op 1894 (Land Acquisi- 
tion), No. 9, 12o P. R. 1908. 

(14)— Sec Auuitration. 

Babiiana frant. 


Knight and Crouch, a. c. s. 

(2) — made in private arbitration adopted by 
Court and decree passed thereon, whether and 
when appealable — whether any difference 
between such award rfind one made through 
Court's intervention— See Civ. Pro, Code, No. 
282, A. W. N. (1908), 54. 

(8) Private award— Order diiccliiig award i 
to be filed under S. 626, C. P. C. , whether ap- ! 
pcalablc— See Appeal (Oeneral), No. 2, 58 
P. W. R, 1907. (P.B), 

(4) ncbtniclion of, aftc* presentation in 
Court— W hether ground for refusing to file tho I 
award. See Civ. Pro. Code, No. 286, 1 Smd. 

L. R. 167. j 

(6) Award of abritratois* in excess of their | 
authority— Effect— See Ci\. Pro. Code, No. I 
277, 1 Smd. L. R. 209 I 


(1) Diubhanga ltaj—^Ah\id,nA grant— Mott- 
gage by gi antee —Legal necessity— Alten- 
ability- Ancestral property. 

Property granted a.s babuana to jumoi mem- 
bers of the family by the Maharaja ot Dur- 
I bhanga is ancestral property and is governed 
by tho ordinarj rules of Mitakshara law to 
which the Rrij itbt'lf would be subject but for 
tho peculiar custom necessary for its conti- 
nuance as a Raj. 

Such projicrty is alienable for legal noces- 
I sity (a). 

(n). Bhabeshwar Singh v. Rai Babu Gafiga 
PerBhad Singh Bahadur, 12 C. W. N. 960. 

Mutra and Cabperbz, jj. 

nefereutes -(a) IOC. W. N. 978-33 C. 1158 
and 12 C. W N. 958, F. 


(6) — , application to file, older refusing— | 

Appeal— Civ. Pro. Code, S. 625— See Civ. Pro. j 
Code, No. 286, . C. L. J. 486. | 

(7) — Order dismissing application lo sot j 
aside award, whether decree— Sec Act IX ! 
OF1899 (Abuitra-iton), No. 3, 14 Bur. L. R. j 
129. 


(2) Babuana grant of ancestral property — 
Grantee's estate, nature of— Custom— > 
Bui den of oof — Partition— Babuana 

giant, nature oj. 

Per curiam . — Landed property acquircC 
by a grand father and distributed among his 
BODS docs not, by such gift, become their self- 


(8) —, of arbitrators made out of Court — i 
(^der refusing Ui fi\e such award — Appeal- 
ability— See Civ. Pro. Codf, No. 287,100 
P. B. 1907. 

(9) — by Collector under , Land Acquisition 
Acti When disturbed by Court— See Act I op 
;ia94tL4HD ACQmsiTioN), Nch' 3, 10 Bom. L. 

'a 680,. ^ I 


acquired property so as to enable them to dispose 
of it to tho prejudice of the grandsons, (ft). 

A Babuana grant of ancestral property by 
the owner of an impartible estate to enure iof 
the benefit not only of a junior member of the 
family but of his male deseipndantB in the 
direct line does not loose its anecMstral chs^mh* 
ter by the grant. It does not beeome self-aon 
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BatniMft gT$M^^{Concluded), 

quired pVoperty in the hands of the grantee or 
his direct male descendantg. Hence the other 
members of the family have the rights in it 
which they can claim under the Mitakghara 
Law, that is, the right to rebtram alienation 
except in oases of legal necessity and the right 
to claim partition : and the original grantee 
has no power to dispose of the property by 
Will (6). 

The custom which operates in the case of 
the Raj itself does not apply to a Babuana 
grant Without the requisite piiopf which is ne- 
cessary in such cases. The burden of proof lies 
upon the person seeking to establish the par- 
ticular custom and to take this out of the 
ordinary sategory of Hindu family property. 

Per Biett, J.— A Babuana grant is made to a 
junior member of the famih and to his de- 
scendantb in the male line for their iniuntenanco. 
The grant is not of a portion of landed properU 
to pay of! a certain fixed sum of money which 
the grantee is entitled to claim on account of 
his maintenance from the Raja, but it is a 
grant for the maintenance of the grantee and 
his male dosoandants so long as there are aii>. 
Laliteshar Bingh v Bhabeshwar Singh, 8 0. 
L.J. 124 = 12 0. W. N. 958=35 0. 823. 

Brett and Chitty, jj. 

References *— («) 0 I. A, 185, F. (5) 31 

C. 1158, F, 

(3) Revenue and cess, habihiy for- 

Durblianga Raj— Contribution— Intel est— 
Tenure-holder — Pi ojn letor. 

Held, in respect of a babuana grant of cer- 
tain mehals in the Darbhanga Raj, that the 
plaintiff Maharaja and the defendants (holders 
of the babuana grant) are njithor co-propric- 
tors, nor are the latter tenure-holders under 
the former ; 

j 

that, in accordance with the sanad, the I 
defendants must pay ail (lovernment dues, , 
(including cesses), through the plaintiff, and 
if the plaintiff pays the amount, he i.n to be 
fully reimbursed by the defendants ; 

I 

that interest on cesses payable by Iho defen- 
dant should be allowed at the rate of 12 per 
cent, per mensem, as in a contribution suit 

LaUleihwar Blogh y. Maharaja Rameshwar 
mafli Bahadur* 18 C. W. N. 118. 

MtTRAi d; Casp&rsk, 
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I Bailment. 

Entrusting for repair the driving beam of a 
sewing machine to coppersmith — Degree of 
care required of the coppers mi th^Burdeli of 
proof— See Contract Act, No. 32, U. B. B. 
(1908), 1st Quarter, Contract, p. 11. 

Batta. 

(1) — , Whether an ahrnb— Whether claim for, 
enforceable at law —See Sanai>, No, 1, 7 C. 

L.J. ‘202. 

• 

(2) Agriculturist-defendant summoned to 

bo examined under S. 7 of the Dekhan Agri- 
cultunsts’ Relief Act— Payment of battn,* not 
necessary. See Act XVU of 1879 (Dekhan 
A oRicuLTURisTb’ Rf.lif?'), No. 3, lO Bom. L. 
R. 11G3. , 

Benami Transactions. 

(1) Benami transjet for illegal purpose of 
dell auding crediims — Such pm pose not 
I earned out — ^uit for specific performance 

of contract to sell piopeity to third prison 
— liight of tiansfeioi to resist such suit on 
the ffiound that transfer was benami. 

Where the owner of property transferred it, 
benami, to another for an illegal purpose, c. p., 
that of dofeatiog crcdilois, and such purpose 
w^as not carried out into execution, held, with 
reference to S. 84 (a) of the Indian Trust Act, 
j 1882, that a suit for specific performance of a 
I contract b} the tian>9feree to soli the lands to 
a third perbon can be successfully resisted (6) 
j by the transferor, on the ground that the trans- 
I fer was a mere benami transaction. Munisainl 
I Mudaliap v. Subbarayar, 3 AL. L. T. 244 = 18 
! M.L.J. 151-31 M 'J7. 

I Wallis and Sankaran Nair, jj. 

Hefei ences - (n) 24 Q. B. D. 742, 33 C. 976 
R ; 31 B. 405, D; 20 M. 326, considered ; (6) 
L. R 9 Kq. 475 and 1 Q. B. Dr 291, 18 M. 378 
(387), F , 23 C. 962, R. 

I (2) Deaee against benamidar — Beneficial 
! oiimei- -Bound by the deciee—Subsequen 

I SMi^ for redemption, 

A decree passed against a benamidar, in a 
suit brought against him, binds the beneficial 
owner, just in the same way as a decree in a 
suit brought by a benamidar. Where a decree 
gave the benamidar an opportunity to redeem, 
and be did not avail himself of it, held, that 
the beneficial ownej could not maim am a suit 
to redeem. Kanis Fatima v. Wali-Ullah, 4 
A. L. J. 689 = A. W. N. (1907), 272 = 30 A. 30. 

Aikman, j. 
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Benami {Continued), 

(3) Bmamidar, right of suit by - Mortgage— 
•Conveyance ivithout consideration, fe<it of, 

A benamidar cannot bring a sLutf)t Loco^- 
ery of a mortgage debt. 

A mortgagee assigned ever his uitorest under 
^he mortgage to the plaintifTs who instittifod 
the preRbntsnib against the mortgagors tor le- 
covery of the mortgage debt It \mis found 1 
that the assignment was a tr^n Miction • 

and was intended to put the mortgagor'^ into 
difficulty. j 

Held, that the plaintiff's suit was rightlv ' 
dismissed (a). 

The mere non -passing of con^ideiation is not 
sufficient to show that atriinsaetion is henami 

Munhshl BaBiruddin Ahmed v Mahomed < 
JaliBh Patwari, 12 C W. N. 409 

Mithi and Cvsnai/, ij 

« 

References •— (a) 9 C. \V N. 477 -32 1 A 
113^27 A. 271. D. 6 M. I. A. r^?, iP C ), IG C 
304, 30 C. 205, 15 B L. R 10-2 I. A. 113, R 

(4) Henami tiansfei — F) audit lent object de- 
feated — Right of owiiei to uccover fiom 
benaimdac— — Limitation Ad 
{XV of JH77), Sell. 7/, Alts. VJ and 14 1 

Wiiere a henami deed of transfer of land w.is 
executed with the object of defiauding credi- 
tors, but the object failed. 

Held — That the owner was entitled to ieco\er 
the land from the bonaraidar, (a) and that 
without being required to set fi‘>ide the deed as 
a preliminary 

Art 144 and not Art 91 of Bch II of the 
Limitation Act therefore applied to the suit 
Petherpermal Chetty v. Huniandi Servai, 12 

C. W. N. 502 (P C)-5A.L J.290--7C. L J. 
528-U Bui-. L. U. JO<}=^10 Bom, L. li. 590-- 
18M. L.J. -277^-35 0 551=1 M.L.T. 12 --4 
L. B R.26G. 

Loud Macn.\(;ivle\, TjOud Atkinson, Siu 
Andrew Scoma: and Siu Aktiiuk 
Wilson. 

Refei dices —{a) I Q B. D 291, L. R. 9 Kq. 
475 (479) & 20 Ch 1). 010, relied on ; 24 Q. B, 

D, 742, R. 

' (5) Transaction, whether benami- -Oral evi- 1 
dence WMatisfactory — Sunounding cir- ■ 
cumstances and considerations of probabili" , 
ty to he looked into « . j 

Where the question was whether a document, ^ 
which,’ on its face, was a n+urtgage-boiid, was i 
a gouuiheor a fictitious wansactiau, but at the | 


I Benami Tp9LnMtion%^(Concluded). 

1 trial persons, who might have been exjbected to 
I be prominent, witnesses, wore not called, and 
j the evidence that was called was opjn to much 
' adverse criticism. 

j Held that, m the circumstances, it was 
! necessary to rely largely upon the surrounding 
' circumstances, the position of the parties and 
thoir relation to one another^, the motives 
which could govern their actions and their sub- 
sequent conduct Dalib Singh v. Chaudfcvaln 
MawalKunwar, 12 C.W N 609 (P.C.^-lOBom. 
Ij.R 000-14 Bur. L.R. 151==4M.L.T. 141-30 
A 25S. 

Loud Macn N^GimiN, Loud Atkinson, Sir 
Andukw Scoulk and Siu Ahthuu Wil- 
son. 

(0) Fin chase benami— Ueienue sale. 

The law does not preclude a person from 
contt'nding tliat the purchase was made for 
him benami b\ a purchaser at a Reseuue sale. 
Yenkatachallam Pillai v. Purshotama 
Naicker, 4 M L T 316. 

, 'NfrNUo and Pinhlv, jj. 

I Hefei Slices — 20 M. 473, 7’’ ; 25 M. 055, 7?. 
(7) Boneficiil owner entitled to apph for 
setting abide of a sale in execution of a decree 
for mone\ against beiiamidar. Sec Civ. Pro. 
Code, No 204, 8 C L.J. 305. 

Beneficiaries 

— , when to be joined as parlies — See Hindu 
j Tempu:, No. 1, 12 C W.N. 940. 

’ Bequest 

1 1 )irectu)n in wnll for feeding and pa\ ing Brah- 

mins, whether valid See Hindu Law (Wills), 

; No. 8, 12 C W N 1083 

j Berar. 

; Hindu Law of Mitakshara as interpreted in 
1 Bombciv lex loci of — See Hindu Law (Tnheri- 
I iANcr^ No. 3, 4 N.L.R. 31. 

I Berar Land Revenue Code. 

1 Pre-emption in Berar is a right created bj 
j statute— (’o-occupant in survey number, whose 
I interest is sold b\ auction for satisfying mort- 
I gage decree, not entitled to sue for pre-emption 
I regarding shares so sold. See Pre-emption, 
i No. 29, 4 N.L 11. 138. 

Bhagdari and Narvadari Act 

Sec Act V of 1802 (Bombay). 

Bhopal. ^ 

Governor-Generars agent m Bhopal, doci* 
Sion of — w’hether appeal lies to Privy Council 
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WhppBl--{Conclfided ) . 

— AifciTBATiON, No. 3. 12 C.W.N. 686 

(P.C.) 

Bill of exchange. 

(1) First of eitchango, payable on demand, 
stamped with one anna stamp— Whether 
second of exchange should be stainji^^d also. 
See Stamp Act^ (TT of 1699), No. 2, 4 I..H R. 
320 (P.B.) 

(2) Nattukottai Ghett} ’s way of signing and 

drawing bil^ — Consideration of question whe- 
ther signature in hill IS that of th-^ pnneipal 
or agent— Constrnetioi,. Sp(‘ ARt'XX\' 1 or 1881 
(Nr.ooTiMn.F. iNSTurMPATs), No 41,4 M. T) T. 
30J1. ' • 

Bill of lading. 

Liability of earner foi negligence- -FJTect of 
conditions in, claiming exemption from liahi- 
lit>— Sec Carjiieks, No I, IMLT 110 

Board of Revenue. 

Letter from, shovxing that jagiis aie resuimi- 
ble on the death of grantee— Vdinissibility in 
evidence— See Kmdencu Act, No. G, 7 C L »). 
90. 

Bond. 

(1) —, partner signing, signed for himself and 
as agent of anothei xurtner, admissibihtx of 
oral evidence as to vhether- See Kvini noti 
Act, No. 19, 18 M.L.J. 1. 

(2) Instrument e\idencnig loan of paddy and 
providing for its rciui 11 on cei tain date, whe- 
ther bond — See Limitation RrciriATioN (Tiiv- 
vancoue), No. 1, 28 T.J..R 48. 

(3) Settlement of accounts, and execution of 
receipt for amount found due — whether consti- 
tutes bond— See Acc'ounts, No, .3, 28 T. L. H 

17. 

Buddhht Law. 

(1) — Genehal 
jf2 ) — Adoption. 

(3) — Divorce. 

(4) — Ecclesiabtica l. 

(5) — Inh erita nce . 

(6) — Marriage. 

(7 ) — Pre-emption . 

1— 41eneral. 

(1) Maiden lady bringing up two girh and 
a hoy — One girVs father administering es- 
tate under Letters of Administration — 
13 c 


Buddhist Luw—iContinmd), 

1 — GenoPBl—(Co»<iwMrd‘) . 

OtJwr girl suing and getting decree for 
> whole estate as keittima adopted daughter 
of deceased— Suit on behalf of first girl-— 

, Hoy put on record party— Decree again sf 

second girl duccting her to pay 1/3 share 
to first girl awi another third share to boy. 

I \ maiden lady, deceased, had throe persons 
I living with her, (1) S, the daughter of B, with 
I whoso father the deceased was living, (2) P, a 
bov, and (3) L, another girl. On her death, 

, the father of S axiplied, as father and guar- 
dian ol S, for Letters of Administration to the 
, estate of the deceased, and obtained it from 
the (*ourt A similar applicatioit was also 
made on behalf of Ij, bub was refused. L, there- 
iH>on, instituted a suit in forma pauperis 
against the estate of the deceased, administer- 
ed ]>\ Y, foi jiohsesnion of the whole of it, as 
Keittima adopted daughter of the deceased. 
The suit, to which S and P were wrongly not 
made jiartics. and which w'as very badly con- 
ducted, was resisted by Y, but was finally de- 
creed m fax our of L as the adopted child of the 
deceased entitled to inherit. Afterw'ards, the 
sister of Y, instituted, as next friend of S, the 
present suit on the ground that, S not being a 
paitx fo the foimcr suit, the decrees in it 
w'oro not binding on her, and |)hat she alone 
was entitled to the whole estate. P, who wish- 
ed to put forward his claim, was permitted to 
be put on the record as second x>lRiDtiff in a 
suit in which the original plaintiff claimed the 
wdiolc estate. The suit was decreed in 
favour of S, who was held by the District 
Judge to have been adopted by the deceased and 
not L and P. 

Held that S's right to share m the estate as 
keiitimn adopted daughter of the deceased had 
been piovcd and that L shoulci make or pay 
over 1/3 share of the property, which she had 
obtained or may hereafter obtain from Y under 
i' the decree in the fornioi: suit, to the iiroperly con- 
stituted guardian of S, that L’s right to share 
in the est<ite as keittima adopted child having 
been established in the former suit where S's 
claim was represented fully, the question of 
' Ij's right to share in the estate should not have 
. been gone into in the suit. 

Regarding P, though the evidence of his 
having been adopted was not so strong, yet, 
the deceased having In ought him up also, and 
Y, the person who should have known best^the 
position P occupied in the house, having ad- 
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BuMbist Law-^iCmtunusd). 

4 — Oenepal— 

mitted, shortly after the death of the deceased, 
that P was one of three children adopted b\ 
the deceased, held, setting aside the aeciceof 
the District Court, that h should make or pay 
over to P also a 1/3 share of such property as 
she had received or should hereafter receive 
under such decree. Ma Bu Lone y. Ma My a 
Sin, U Bur. L. B. 9 

* 

Pox, c. .r. and Haiitnoli., j. 

(2) Object of granting Lctlers of Adniiinslni- 
tion— Right of > oil nger (l.iiightcr ot deceased 
Burmau Buddhist to Lotteis or Adniniistrution 
during the life-time of themothei— Agieemeiit 
of parties, whether can change peisoual law. 
See Acr V or IftSl (Pnonvri: Aomim^stux- 

Tiov). No. 4, 4 L. 11 R. 2H7. 

<3) Ownership of propertN h\ man led 
couples — Devolution — J.e{^*el^ of Administra- 
tion whether and when can be granted to any 
person other than survivor of married couple- - 
Proper person to administer estate. See \ci V 
OF 1881 (Pbobateand Administration), No. 1, 
4 L, B. R. 293. 

2— (Adoption). « 

(1) 8o7m probabilities in favour of alleqrd 
adoptimi'-- One or iu o unpoi font pnbaoih- 
ties against it — Adoption not genei ally pub- 
lished and not notoi lous — Valul adoption 
according to reguii ements of Burmese Budd 
hist Law, whether proved. 

The plaintiff, an adult, claimed to Lave been 
adopted by his uncle. He was able to adduce, 
from the relationship between himself and his 
uncle, from the latter’s circumstances, from 
his uncle’s public letters, tbiough wntnessos, 
and from other sources, a good deal of evidence 
calculated to render his contention probable 
and successful^ It apueared, however, that 
the plaintiff, when called upon to state his 
father’s name, ga\c, not his adoptive, hut Ins 
natural father’s name, thus making it doubt- 
ful, whether the idea of giving up all his pros- 
pective rights 111 his natural parents’ prop* rtv , 
as the result of the adoption, preseiUed itself 
to his mind at the time of the alleged adoption , 
and, also, that his relationship with his uncle 
was not published gJ^nerally and was not no- 
torious, as it ought to have been, had it been 
true. 

that he tailed to prove that he had 
been validly adopted ijccording to the require- 
iKieittsof the Burmese Buddhist Law. 
j . , In the nhsence of anythuig to show what is 
necessiry to constitute the adoption of an 


Buddhist LsW'-iCmimimd). ' 

2^{kdopdon)--iConchided), \j 

adult, the general principle is that an adult 
cannot be adopted without his or her consent. 
But, as an adult (cannot be deprived of any 
rights without his or her corfsent), — an adop- 
i tiou depriving rights of inheritance in natural 
; parents’ property— it must appear that he 
or she consented to renounce all his Or her 
prospective rights in his or her natural parents' 
proper tv . 

' ' t 

Per Fox, C. J.— Notoriety amongst the 
people with whom the parties ordinarily mixed 
in social life is what is requiied in evidence of 
the adoption of an adult (a). 

Per Jfartnoll, J. — When a person claims a 
shaie in .in estate on the ground that he was 
adapted as an adult, the bin don of proof lies 
heavih on bun, the more especiall} as such an 
adoption i* not usual even if it is sanctioned 
bv the DhammathaB, Ha Gyi y. Maung Po 
Tha, 14 Hur. I^.K. 15 

Kox, c.j. and Hartnoll, j 
I References .—(a) 11 Bur L.R. 240-2 L.B.R. 

' 224, F, 1 Ch. T.L.C, p. 168, R, 

* (2) Evidence of adoption — Adoption taking 

in ace long ago — ) aviation in evidence ns to 
tunc of adoption, effect of. 

' A suit w'as instituted for a declaration that 
' the plaintiff was, equally with the defendant, 
Xfho heittima daughter of a Burmese lady and, 
i as such, entitled to share in the latter’s estate 
! equally with the defendant. The Court of first 
I instance gave a decree to the plaintiff. ,The 
i Chief Court reversed this decree on the groundf 
, that the evidence adduced by plaintiff as to the 
I time and manner of the alleged adoption 
i varied widely and the publicity of the adop- 
tion was pioved. On appeal, the Privy Coun- 
, Cl I observed that neither ceremony nor written 
document being required to constitute, or ini- 
tiate the relation of, Iceittima adoption, there 
, must lie, on the one hand the consent of the 
natural parents and, on the other, the takii^g 
: of the child by the jjidoptive parent with the 

• intention and on the footing that the child 
I shall inherit. On weighing the evidence their 
I Lordships found that the keittima adoption 
I had been proved and that, as the adoption 

took place long ago, the variation in the evi- 
dence as to the time of adoption was not very 
material. Ma Me Gale Y. Ma Sayi, 32 0. 219 
(P.C.)-4 L.B.R. 172. 

Lord Davey, Lord Robertson arb Sir 
Arthi/r Wilsok. 
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BuiMtst l^w-^(Co7itinuedh 

S^lWYorn®#) 

(1) Child of divorced couple — Eighths of in- 
heritance-- Maintenance or renewal of 
filial relations sufficient to entitle plaintiffs 
to inherit property acquiied duiing second 
viarriage. 

There Heenis to be a groat weight of authority 
iu favour of the propobition that a child of a 
divorced couple m entitled to luhcnt fiom the 
parent, with which he or sfic lives, and is gene- 
rally not entitled to inherit from the othci* par- 
ent, (when that other parent has married again 
and has children by the sccon^gipoUBe) property 
acquired during the second marriage, and that 
visiting the other parent and receiving presents 
or even maintenance from him docs nut con- 
stitute a continuance or resumption of filial 
relations, such aa would entitle the child to in- 
herit such property (a). 

The fact that the divorced wifo and the ' 
ohildreii'Toceived nothing at the time of divorce 
makes no difference, at any rate t-o long as it 
was not alleged that there was any piopoiU to 
divide. Ma Paw y. Ma Mon, 11 Ilur L K. 
236-4 L.B.K. 272. 

IllNVIN. O, C., AMI OlWlOMl, J. 

Itefcrences —(a) B.S J. 184 , B.S.l. 2%, B. 
J.L B. 460 ; r.B.R. (1807i01),‘ p. 110, 1 UB.Ii. 
161, F; P.J.L.B. 299, Di&s , 2 L.B.R. 85, It. 

4.--(EocleBiaBtical) 

(X) Civil Couftu'liethei can give ejfeci h an 
oi'der of the Thathanabanig oi of any other 
ecclesiastical auth(n ily until suck aider is 

* confmned by a judgment and decree of the 
Civil Court, ’ ' 

A Civil Court cannot give effect to .in order of 
the fVhathanabaing or of any other occlesiasti- 
oal authority until such order is confirmed by 
a judgment and decree of the Cn il Court. 

The decision of the Taungbyin Sayadau 
cannot be treated as if it were a judgment .ind ' 
decree of a Civil Court, and it c.inuutbcexccut- 
od without even giving the other party an 
opportunity of showing cause against its c^ocu- , 
tioii. 

6o far as the Civil Courts are concerned, the { 
Sanad is merely an authoritative declaration I 
that for the time being the Taunggivin Saya- ' 
ddiv is the ecclesiastical who has suprciue , 
control as Thathanabaing, * Shin Kuthala v. , 
Bltfa Banda, U, B. R. (1908), 2nd Quarter, j 
Buddhist Law ( Bcolesiastical) , 1 . 

Twomby, j. 


I BudMist Law^iContmued)* 

5.— (Inheritanee). 

(1) Eldest daughter^ share in property, in 
hented by her mother from her motherT 

A female Burmese Buddhist inherited some 
propel ty from her mother. She died leaving 
a husband and live daughters. Held, that the 
eldest of the daughters was entitled to succeed 
tojonc-fouith share of the property. Tha Tn 
Y. Maung Bya, 4 L. B. R. 181. 

HaiAnoll, j. 

liejerences. -3 L.B.R. 6 , 2 L.B.R. 255, U, 

(2) Share oj child of deceased first wife in 
property inherited during second iruarriage, 

A Burm.iii Buddhist had a child by his first 
wife. After the death of the finst wife, he 
coutractefl a second marriage, and by the 
sacoiid wife he had another child. During the 
continuance of the second marriage, ho had 
inhoiitcd ccitaiii propeity from his mother. 
His second wife pre-deccased him. He died 
last, leaving him surviving the two children 
one by his deceased first wife, and the other 
by his deceased second wife. Held, the two 
children were entitled each to a moiety in the 
proiMjrLy inhonted by tljo deceased from his 
mothci. Maun^ Gale y. Mauug Bya, 4 L,B.R. 
189 

HaRT.NOLIm j 

References — S. J L. B. 110, 177, 223 and 
255 ; P. J. L. B. 301 and 418, R, 

(3) Proper ty inherited by husband during 
marrmge — Interest of widow^widow 
share in the joint property. 

Ill property inherited by Burmaii Buddhist 
duLing his maniage, the interest which his 
widow takes, when ehildicn cf the marriage 
suivive their father, is the same us her interest 
111 her deceased husband’s share of the pro- 
pel ty jointly owned by him and her, i. a 
life estate with a power of sale m case of ne- 
cessity. MaNyoY. Ma Yauk, 4 L. B. R. 
250. 

Fox, c. J. and IlAUT^OLL, j. 

References .—2 Chan. Toon’s L. C* 95 ; 

2 Chan. Toon’s L. C. 77 ; S, J. L. B. 378. S. J. 
L. B, 108 , .ind 4 L. B. R.*189, H, 

(1)— See Buddhist Law (Genkkal). 

6 .— (Marriage). 

(1) Right of wij^ to mortgage her interest in 
joint property mthout her husband* s* con- 
sent. 
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BuMhM Law-^Continued), 

„ Umh^a---(Oonclttded) 

Tbe texts declaring that the hnsbund is lord 
of the wife must be construed in the present 
day in a strictly limited sense. Practically in 
respect of their respective rights to property, 
thcBurmaii Buddhist husband and wife occupy 
a position of eqi;|^lity. 

It is settled Law that the husband ih not at 
liberty to alienate joint property without his 
wifc*s consent, but that he can make a valid 
transfer of his share and interest lu such pro- 
perty. The same rules apply to the c*ise of 
aliouatioiiB by the wife. 

Thus, where a wife mortgaged her interest in 
a house and land which was hnapa^on leUetpu a 
without the Consent of her husband, it was 
hold, that the mortgage was valid Nga Ran 
Yav. Hga San Ya, r.B.R (1907), l ouith 
Quarter, Buddhist Law — ^Jairiage — Joint Pro- 
perty, 1. «' 

Shaw', j. c. 

Itefemvccs.- B. K.GG, IM5.R. (lB9i-9G) 
11, 45, 204. U.B.R. (1902-0d), 11, Ex. of dcei-'c 
1, U.B.R. (iy04-0G), Buddh. Law— Divorce, 
1,R. 

(2) Acquisitwn of pi operitj during mart icigc-- 
Right of widow to dispose of her share of 
pi'operty after death of Imshand — Piopaty 
partitioned between widow and hei Bo'll. 

Certain property was acquired during the 
marriage of ISI. S. and M, B. On M. S’s death, 
M. B. had an absolute right to dispose of her 
share in the property, llie piopcrty was paiti- 
tioned between he I , and her son. What she 
obtained came to her 111 hci nghb of widow. 
Consequently she could dispose of the piopciiv 
w'ithout the coiibcnt of her grandson. Maung 
Po U y. Ma Ba Li, li Bur. L. R. 57. 

Pox, C.J. , 

(3) Child of divorced couple- Rights of luhci i- 
taiice— Maintenance or renewal of lilial lela- 
iions buihetent to entitle children to inhcrib 
propert} acquired by the couxilc during second 
marriage. See Buddhist L\w (Di\oiicifi), 
No. 1, U Bur. L R. 23C 

(7)— (Pre-emption) . 

(i) lii^ht of pie-emi)tion -J light of ividou to 
dispose of family property subject to child- 
ren's right of pre-emption. 

A Buddhist widow ha ^ ught of absolute 
disposal in respect of her own ^^harc, after her 
htidb&nd’s death, and a hfc-intcresi lu the 
^reuiaiader. ThiijUecibion uoca not overrule 


Buddhist Law~-(Continued). 

(7)— (Pre-emptlim)— 

the law relating to the right of pre-emption 
but IS subject to the geneiul rule, regarding 
the right of all co-sharers to pre-emption. 

Where a mother after the, father's death 
sold her right over joint family property to a 
stT anger, held, the son has a right of pre-emp- 
tKui over the whole proi)cit>. Mo Thi Y. Tha 
Kwe, 4 L.B.K. 128-14 Bur. L.'R. 206. 
Haktnodl, j. 

Jlejeiences — S J.L.B 378; P.J.L.B. 66; 2 
L B.K. 167, n. 

Building. 

— on anothei’s Lind- Acquieseence — Estoppel. 
Sec Landdoud \xd ti-.nant. No. 28. A. W. N. 
(1908), 282. 

Bundlekand Encumbered Estates Aot. 

Sec Act I oi 1903 (N.W. 1\) 

Burden of Proof. 

(i) Moitoage Land - Denial of execution and 
passing of considei ation by thud party. 

If «in action to enforce a mortgage security is 
(on tested bv tlu.‘ mortgagor and execution is 
admitted b> or proved against him, the onus 
lies upon him to prove that the recitals as to 
the pavmeut of consideration for the deed 
which he executed arc untrue. W'hori it is con- 
tested by a sti anger, who denies that the bond 
was executed and also asserts that there was 
no consideration for the mortgage, the onus 
IS upon the mortgagee to prove his case. 
Bisheswar Daya v. Harbans Sahay, 6 C.L.J. 
059-3 MLT. 38. 

I Bnnrj and 3 ^ooivKUjj,k, jj. 
j llefeunves -G C. 208, 17 A. 428, 5 C.W.N. 

I 403, 5 CL.r. G63 (058). 72; 3 C.W.N. 

I CCCXXTV. Ihss, 

I {!) Suit by a reiei Stoner to restrain aliena- 
I tioii of occupancy i ights— Custom — Punjab 
Tenancy Act {IHti*), S. 59. 

Where .i collateral seeks to restrain an aliena- 
tion of ail occupancy riglit by an oocupandj^ 
tenant, the initial onus lies on the plaintiff ; 
but when he has proved his reversioiiery right, 
and bis right to bung such a suit m the case of 
nn\ other proprietary right, the onus will be 
! shifted to the other side ; and the person who 
I asserts that no such custom obtained as to 
(K*cupauc\ right has to prove his contention 
(a), Abdullah v. Allah Dad, 98 P, R. 1907 
(F.B.)=^62 P. W.B. 1907=18 I^.L.R. 1908. 

Clauk, 0 .^., CuATTKKii and jj. 
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Barden of Ftoot^(Contmucd), 

Befer&t^8i-^(a) 115 P. B. 1901; 12 P. B. 
1904 ; 891 P. B. 1898 (P. B.), 

(8) Ejecbtient^ suit /or— Nij jote la)id, suit 
Jot possession of-- Makarrarida r- OccMixiwty 
raiyaty plea of. 

In a buit for ejectment from nij-jole lands, 
where the defence set up a right of occupancy, 
when the plaintjfl was admitted to be a malcar- 
raridar of the landlord, it lies upon the defend- 
ants fo make out that they are occupancy 
raivats an<[ are entitled to remain there 
Baraik Kamal Sahai v. Lilhu Christian, 

8 C.L.J. 170. 

Caspeiisz and Shauelddtn, jj. 

lieferences . — 9 C.W.N. 144 and 7 0 L J . 55 J, 

E. a C.W.N. 763, eJLpl. 

(i) Dill of exekauge 01 pi omissonj note exhi- i 
biting the appeal ance of altciaiton— ' 
Whether the onus lies on the person suing 
to account for it — Whethei in othei docu- 
ments the alteiation is presumed tohaie 
been made before execution. 

If a bill of exchange or piomibsory note 
exhibit the appearance of alteration, the onus 
lies on the person suing to account font, but 
in other documents (except wills) the alteration 
IS presumed to have been made before execu- 
tion. Raja Shewbux Bogla y. Ma Ma Gyi, 14 
Bur. L B. 213. 


Burden of lfrw>t-^(Coniimied), 

(8) Suit for declaration of invalidity of alleged 
adoption —Bight to immediate possession ob- 
structed by intervention of widow's estate — 
Burden of proof that adoption was invalid or 
never took place on plaintiff — See Hindu Law 
I (Adoption), No. 3, A. W. N. (1908), 79. 

j (0) Will of illiterate person-^Proof of know- 
I ledge of con tents of the will lies on person pro- 
I pounding the will. — See Will, No. 2, 11 O. C. 

; 20 . , 

I (10) Vroiierfcy alleged to bo self- acquisition 
I by one part} and contended to be joint .pro- 
I pcriy b\ the other— -Existence of ancestral pro- 
I perty — Presumption — See Hindu Law (Self- 
Acquisition), No ], 3 M. L. T. 314. 

t 

(11) Joint family property —Presumption 
aiising out of pait being admitted to be ances- 
tial — Onus of proving sclf-acqusition — See 
Hindu Law (Joint Eamilv), No. 1, 10 Bom. 
L. R. 184 

(12) Joint Hindu famih — Liability of sous 
for father’s debts— Defence of sons that debts 
were incurred for iiumoial purposes— Burden 
of prool on sons and not on cieditors — Sec 
Hindu Law (Dkms), No. 1, A.W.N.(1908), 61. 

(13) — Whei e person claims title under convey- 
ance from Hindu Woman, with her usual 
limited intcrobt, and seeks to enforce that 
title against reversioners See Hindu Law 
(Woman’s Esjate), No. 1, 12 C. W. N. 3‘J3i 


Obmond, j. 

(1-a) Suit for ejectment— Defence setting 
up h tenure by right of piucha'ife from formci 
tenant— Plaintiff proving that he is owner of 
land— l^cfcndant to make out that he is ieiuire- 
holder and he is on titled to remain thercon- 
See Ejectment, No 2, 7 C. L J 5W. 

(4-6) Suit for declaration of title by person 
whose objections to execution have been dis- 
allowed — Burden of ]>roof . See CI^ . Piu>* 
Code, No. 190, A. W. N. (1908b 125. 

^ (5) -Claim to attached property- Fictitious 
sale — Possession at date of attachniciit — Sec 
Oiv. Pro. Code, No. 189, 4L. B, B 228. 

(6) Sale of property to defeat creditor’s 
claim— Good faith of purchaser— Considera- 
tion— Burden lies on purchaser— See Fiuudi- 
LKNT Teansfeb, No. 1, 4 L. B. B. 211. 

(7) Sale nf ancestral land to pay off debt 
really due — On^is of proving immoral nature of 
the debts— Sec Customs (Punjah) (Aliena- 
tion), No. 1, 55 P. B. 1908. 


(11) Fraudulent transfer of property -Frau- 
, duleiit luteutioii not carried out — Suit to ro- 
! covci such pi operty— Conditions for recovery — 

J Burden of pioof — See Transfeu, No 1, 4N. 

! L. R. 26. 

(15 )— Lick heavily on peison setting up 
, ad(jption ot adult, whicli is not usual— S& 

1 Hlddhist L\w (Adoition), No, 1, 14 Bur. 

I L. R. 15. 

* (10)— Appoitionment of compensation— 

' Rights of /.eiiij Ildar— Dims of proof as to the 
^aluc of a particular contiiigeucy to Zemindar 
; on whom lies. See Compensation, No. 1, 7 C. 

I C. L. J. 284. 

(17) Burden of proof regarding alleged cus- 
tom, among Chima Jats of Doska Tahsil of 
I Sailkot, that adopted soitcan succeed collater- 
ally in his adoptive father’s family.— See Cus- 
‘ TOM Inheritance and Successoin, No. 1567 
P.L.B. 1908. 


i 


I 


(18)— As to custom mvalidating marriage of 
lieyputmih. am woman— See Hindu Law 

(Mauuiaoe), No. 1, 64 P. L. B. 1908, 
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JhinbHi of fn9t—(0Mtimue(i). 

(19) *— on whom lies in suit for damages for 

fraud when time of plaintiff’s knowledge of 
fraud doubtful— See Limitation Act, No. Cl, 18 
M. L. J. 19. j 

(20) Marriage by iMahomedan with a fifth I 

wife when four previous wives are living— Chil- 
dren born of suoh marriage— Burden of pro\- • 
ing Legitimacy— See Mahomed \N Law (Mae 
aiAGE), No. 1, 6 P. R. 1908. I 

(21) — in suit under S. 288, C. P. C., where 

objeotion under S. 278, C. P. 0 ., was disallowed [ 
and objector instituted suit, lies on plaintiiT — 
See Civ, Peo. Code, No. 191, 5 A. L. J. 358. | 

(22) Partjj on w'hom— lies, to succeed, must J 
establish pn?na facie case — Weakness of ad | 
versary’s case not to bo taken advantage of See | 
ThANSFEEOF PEOl'EKTY AcT, No. 14, 7 C. L. J ' 

586. I 

i 

(23) Mortgage and salt* of ancestial property | 

—Burden of proof m either case as to validity 
of alienation against the interest of other | 
members in the ffimily property— See HiNJt 
Law (Alienation), No. 7, 23 T L. R. 8. ^ 

(24) Bailment— EnJjiusting foi rcpaii the • 
driving beam of a sewing niaohinc to (.oppei - 
smith — Degree of care — Burden of pioof— See i 
CoNTBACT Act, No. 82,U. B. R (1908), 1st ' 
Quarter, Contract, p. 11. 

(25) Suit for redemption of mortgage of 184C i 
— Plaintiff to give at least pnma /acu> proof | 
that mortgage IS redeemabk. See Moutovge 
(Redemption), No. 20, 11 U. C. 285. 

(20) — where Reg. Ill of 1891, applied to any , 
lauds confiscating proprietary rights and gmng 
Qpmpensation— Govorimient must prove that 
statute applies. See Reg. Ill of 1891, No. 1, j 
12C. W, N. 1095 I 

* I 

(27) Persons setting up custom opposed to 
persona) law must prove that custom. See 
Custom (Punjab) iNUEuriANCE and Sccces- j 
SION, No. 21, 86 P. K. 1908. 

(28) — on certain issue wrongly placed on j 
party— Material irregularity committed within I 
8. 70 (a) of Act XVIll of 1884. See Act XVIII i 

1864 (Punjab Couktb), No. C, 143 P. W. R. 
1908. 

(29) Suit for damages by legal represeiita- | 
tive of deceased person killed by accident whije | 
travelling in Railway— Negligence— Burden of I 
j^ff See Evideuce Act, No^ 28, 4 M. L. ' 


J Bard0nofBroof‘---fCi>nclude(iJ, 

(SO) Acquisitions out of the incifine of wi* 
dow*B estate— Intention of widow to treat it as 
separate property or as an accretion to estate— 
I Power of alienation— Bona fide purchaser for 
value — Burden of proof. Sec Hindu Law 
(Widow). No. 11, O. C 310. * 

(31) — in cases of insanity —General rul^ of 
estimating evidence as to insanity. ’ Sec 
Lunacy, No. 1, 10 Bom. L. R.1004. 

(32) — Sec PitB-EMPTrON No. 34, 5 A.L.d 752. 

(38) Suit for ejectment alleging that defeu- 
dant^^ are merely tenants at will — Burden of 
proof on defendants to show permanent interest. 
See Ejectment, No. 5, 8 C. L. J, 513. 

Burma. 

Applicability of Tiansfer of Property Act to — 
SeeMoETOAGE (Redemption), No. 6, U. B. R. 
(1907), 3rd Quarter, Mortgage, 1. 

Burma Lands Aot. 

See Act XllJ of 1898. 

Burmese Law— See Buddhist Law. 

Canoeilation of deed. 

( 1 ) Equity— CondiUom wulei which U will 
ffiaiU jclief agatnU deeds deliberately ex~ 
edited, 

A Court of Equity will not grant relief and 
set asule deeds (release deeds, for instance,) 
executed by a person, where tho proceedings 
were entirely .started by him and deliberately 
earned throng Ji by executing and registering 
several deeds and by delivering pobsessioii, 
whereby he secured a provision of maintenance 
for liimsolf, to which he would not othcrwibc be 
on titled. Bhagat Bam y. Gokal Chaud, 150 
P. R. 1908. 

Rensing roN & Lal Ghand, jj. 
licfeicnu —23 C. 15 (P. C), R, 

Cantonment, 

I 

— in Native State — Power of commanding' 
olheer to grant land— See Native States, No. 

1, 12 C. W. N. 465. 

Carrieps. 

(1) Liability of, for myliyence aiid damdge 
to goods — Bill of lading — Prouiston as to 
exemption from liability^ effect 
UsK American and Indipi Law — Con- 
tractingjigainst liability--- Public policy-— 
Voni^axt Aci^ Ss. and IdL , ^ 
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Carrtei— " 

The gSods (rice bags) belonging to the plain- 
tiff were shipped in a steamer belonging to the 
defendant company, for delivery to the plain- 
tiff's agent at another port, and, on arrival at 
that port, were placed by the compaii}^ on the 
foreshore, where, however, they were destroyed 
under the orders of the Municipal authorities, 
on the ground that they had become damaged 

by rain and unfit for consumption. 

• 

The condition in the Bill of lading ran 
thus; — “in all cases and under all eircum- 
stanoes, the liabiliiy of the Oompauy shall 
absolutely cease, when the gfodds are free of 
ship's tackle, and, thereupon, the goods shall 
be, for all purposes and in every respect, at the 
risk of the shipper o: consignee.” 

In a suit by the plaintifT for recovery of the 
value of the iice so damaged , 

Jleld, per White ^ C. and ttaiiLaian Sait, 

d. — The'“c6ntraet was not terminated bv the 
deposit of the goods on the loicshoic, and it 
was for the defendants to show that the plain 
tiff’s goods were ready foi deliver} at the tune 
they were damaged, and not foi plaintiffs to 
show they were not read} ; and *is theie is 
no evidence to show that the bags wcie ever 
ready for delivery b} being separ.iU‘d from the 
rest, the defendants were negligent (a). 

Per WalltSf J , — The plaintiffs’ claim is not | 
so much foe noii-deliver} of the bags as for fai- 
lure to deliver them iii good order and coudi- | 
tion, and theplaiutiffs failed to piove that the , 
coi^dition of the bags, when put at then dispo- 
sal, justified them in refusing to take delivery. 

Reid also, per White, C. J. ond Sanharan 
Nair, J, (Wallis, J., conUa)—\ ship-owner 
IS not exempted from liability for negligence, 
unless the oont-act which exempts him is both 
clear and express ; and as the contract in this 
case, though clear, is not express, the defendant 
are not protected b} their bill of lading (6). 

Per White, C. J., and Wallis, J. — The law of 
lihe United States of America forbids a carrier 
to exhjnpt himself by contract from liability for 
negligence, while the law of England does not. 
On a question of this character the Courts m 
India ought to follow the law of Blngland (c). 

Per Sankaran Nair, J.— The question of 
lialnlity is not concluded by authority in India. 

A rule of English Common Ijaw ought not to be 
fbUowed, when it is opposed to the principles 
followed and adted upon by the Indian Legia- 
Ifttttre. A oontract exempting a ship-owner from 
liahility for the negligence of himself or his 


Carrieri—I Continued,) 

servants in not taking the care required by S. 
161, Contract Act, is contrary to public policy 
and, therefore, void under S. 28 of that Act. 
Such an exemption clause is clearly against the 
interests of the mercantile community and not 
necessary in the interests of the shipowners# 
The reasons of the English and American 
rules on the subject couHdeied, K. Y. 8. Sheik 
Mahamad Ravuthar y The British India 
Steam Navigation Co , Ltd., 4 M. I.. T, 110 
(F B). 

I WuiTK, C. ,7 , aiul WaLMS ami SANKAUANf 
I Nair, jj. 

j Hefeteiice^ — (ri) The Glendarroch fl894), 

I p. -iJG, I) ^b) (1895) 2 Q. B. 301 ; 22 B. 184, 
j , 1 K. B 750, A’.i 7>Z and F , 2 K. B. 378 ; 1 
, K. B 7()9 , (1904) P. 280, 1 Q. B. 019 ; 20 L. T. 
704, doubted, (r) 10 C. 48‘), 28 M. 400, 2L 
('2) J*eiishahle tfoof^h shipped- Destruction of 
decayed goods at ]X)rt by aider of Municipal 
authoiities- Obhteintwii of marks^Por- 
tion of goods not identified— Rest delivered 
— Claim for shoii dehveiy — Negligence — 
Jjiability of carrying steamship Company, 

I In July 1907, 2,035 baskets of onions were 
I shipped from ^ladras to IVIoulmein by the 
' B.l S.N. Co Tbev travelled to Kangoon by 
certain steamship and were there tianshipped 
to tivo other steamshqiB and con\e>ed to Moul 
mem in three different voyages. Three of the 
conbigneos of the^c onions were A, E, and P, 
and to them were eorsigried 100, 100 and 160 
baskets resiiectively. A, pleaded that he only 
received 70 baskets, and so he sued the Com- 
pany for short delivery of 30 baskets. Under 
similar circumstances, E and P respectively 
sued tbc Cempanv for short delivery of 26 and 
54 baskets. The Company denied their liability 
by reason of the clauses of their bills of lading, 
and they especially relied on the'endorsem^nt on 
the bills . “Onion bags and baskets frail. Carried 
at shippers’ risk. Steamer not responsible for 
conditiou or outturn of contents.” On the 
I merits of the case, they pleaded that the 2,035 
i baskets were shipped to 17 consignees in Moul- 
mem and arrived in Eangoon on the 2lKt July 
(a Sunday, when no transhipment is done), and 
that the consignment was seshipped to Moulmem 
I as per account stated by them. The Company 
stated that, by order of the Municipality, 176 
baskets and 11 bags, containing 50 baskets, 
were destroyed in Moulmein, owing to the de- 
terioration of their contents and that, stftgr de- 
livery, 32 baskets still remained in thegodown, 
and they urged that, owing to the baskets being 


i 
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Calfrieri — ( Continued) . 

frail and their oontentn having become bad and 
the consequent obliteration and destruction of 
all \narks, it was impossible to say to whom 
any portion of the 258 baskets were consigned. 
The plaintiffs A, E, and P wer einvitcd to bear 
a rateable proportion of the loss. The plaintiffs 
had also been offered a portion of the 32 bas- , 
kets in the godown, which they refused to | 
accept, with the result that, on the 30bh 
August, the whole 32 baskets were th'>tco>od 
as rotten. Those baskets bore no marks. The 
plaintiffs did not urge that the onions h«id been 
damaged owing to tin n jghgonci' of the cl«fc'i- 
dant Company, but contended th.it the defen- 
dant Company had to show wliat liad beevnne 
of each cargo consigned to them. The Com- 
pany, however, did aocount for the vvhon 
. 2,035 baskets consigned to them. 

Held that, having rogaid to the perishable 
nature of the goods, the ‘frail packing, and 
the terms on which the Comp in\ undortook 
to carry, in the absence of aiu pio.if of negli- 
gence on the part of the earners the Oomp\n\ 
could not be held liable for all the baskets 
destroyed by order of ilic ;Munioipalit> and that j 
the loss should fall ond.he owners of the goods, | 
and that with respect to the baskets bearing 
no marks and, hence, undell \ered, the sc\eral j 
owners of the consignments became tenants in 
common of the baskets in proportion to the • 
quantities which should have been dcliveied 
to them respectively, and the plaintiffs, whore- j 
fused to take shares though offered, could i 
not hold the defendant Oomp«iny respon&i- | 
ble. The British India Steam Navigation ; 
Company Ltd. v. A H Dadabhoy, 4 L B R. 
334=^Bur. L.R. 299. | 

HAllTNOnL, J 

I 

Refeientes — Jj.R. 3 C.P. 427, andL R.A.C. ; 
(1894) 494, 505 and 607, E. 

(2>n) Nature of oblu/ation of comvion 
carriers— Orifjtn of tJie hnbiUty—lmimcd 
agu^einmU by catna by trater—Rui uta 
Laws Act {XIII of im), S. Hi— Lair 
administered by Calcutta High Court in 
Civil case to be administeied by Burma 
CmrU-^Contract^Act 

tCbo obligation imposed by Law on common 
oamers has nothing to do with contract in itc 
Jorigin) but it is a dui-} cast upon common 
carriers by reason of their I xercii^ing a public 
employment for reward, and a bi each of such 
duty is a breach of the La' and for this breach 


Carrieri — ( Continu-ed ) . 

an action lies, founded on the Common Law, 
which action wants not the aid of a contract 
to support it. Heldt that the Common Law 
liability of a carrier m the position of the de- 
fendant rests on the same foundation as the 
liahiliU of a common carrier. 

Held that a carrier b\ water impliodh en- 
gages that his >e8sel shall be water-tight. Held, 
also that, under Sub-S. (2) of S. 13 of the 
Burma laws Act, all questions arising in civil 
cases in the Courts of Rangoon shall be dealt 
with and determined according to the Law for 
the time being administered bj the High Court 
of Jiidicalurc at Port William in Bengal, in 
the excicise of its ordinary original civil juris- 
diction , that the common Law of England is 
j pan of the law administered by such Court in 
^ cases which aiise in Calcutta ; that if such 
I Common J^aw would be applied in a case of 
I the same dcscnption us the pieseut arising in 
I CiilcutLa, it should be applied b} this Court to 
(he piescnt case. Maladi Sathalingam v. 
Ramjam Lallju Sajan, 14 Bur. L. B. 77. 

Fox, i'. J. A Irw in, j. 

Itejerences — 18 C. 820, F , East 428, cited, 
1C P. I> 423, F, No L\ of 1872, No. Xlll of 
1H9H. 

(3) Liiibilits of— . Sec Act JX or 1890 
(Railways) No, 2. 113 V R 1908. 

Carriers Act. 

See Act HI of 1885 

Catalogue. 

— , illustrations in, eopy-righc m. See Copy- 
Huht, No. 1, 12 0 W. N. 753. 

Cause of action. 

(1) Suit for a share in inheritance— Dotoer, 
Subsequent claim for — Civ. Pro, Code, S, 
1,7, Explanation II and S, 4,7, 

Held, that the cause of action for a claim for 
dower IS distinct from the cause of action for 
a share in the inbeiitance. 

Held, further, that there is no legal obligatioi^ 
to include a claim for dowser in a su^t for 
iiihoritdnee (a) Kisar Begam v. Niiam 
Ahmad, 11 O.C 69. 

Evans and Griffin, j. cr. 

Befn’ences (rr) 21 C. 157, 20 A. 81, D. 

(2) Entry of defendant’s name in 1895 in 
revenue papers — Application for Correction of 
such papers— J5enial of plaintiffs title and as- 
sertion of his own by defendant— Refusal to 
have the entry corrected --When cause of action 
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DIGEST OP CASES. 


aio 


Cam M As^^iConcluded). 

for declaratory 8uit arose* See Limitation Act, 
No. 9, 5 a!l.J. 637. 

(B) Suit for possession — Failure of — Decree 
to be made— See Possession, No. 1, 7 C. L. J, 
44. 

(4) See Brs JubiCATA, No. 1, 56 P. R. 1907 
«96 P.W.R. 1907 ^65 P. L. R. 1908. 

(4-a) Claim for damages for improper search 
by a judicial dfheer as such — ^No cause ol 
action against the Secretary of State for India 
— Addition i^r substitution oi defendant — Cn 
Pro. Code, S. 3‘2— See Act XVIII or 1860 
(Protection op Judjcim. OmcEns) No. 1, 59 
P. W. R. 1908. 

(5) Several breaches of covenant made under 
one contract — Maintainability of separate suits 
for each breach — Effect of agiecmcnt to bring 
separate suits — See Civ. Pro Cook, No. (U, ‘2S 
P.R. 1907-93 P. L. B. 1908. 

(6) First suit by partner for decLiiation of 
his right* to partnership piopert) and foi parti- 
tion of same standing in name of one partner 
only — First suit withdrawn — Second suit foi 
partition of propert} standing in joint name of 
both partners not included in fust suit— Cause 
of action in both suits identical — See Civ. Pro. 
Code, No. 65, 5 A. LJ 278. 

(7) — arises only where mone> is made, ev- 
pressly or impliedly, payable bj the parties uiidei 
their contract — General rule of law as tops\- 
ment has no application— See Civ. Pro. Code, 
No. 41, 31 M. 223. 

Cess Jlot. 

See Act IX op 1880 (Bengal). 

Cesses. 

Liability of babuaiia properti for ccsses— Sec 
BtBUANA Grant, No. S, 13 C.W.N. 118. 

Chakran Land. 

(1) Resumption and tfansfo to Zemindar-- 
Recovery ol same by pulnidar— jor 
specific per forntance^ if neassaiy. 

Where cfuilcran lauds were included in the 
pitfni potta granted by the Zoinindars to the 
plaintiffs before the resumption thereof undoi 
the Ohowkidari Act. 

Held — That, upon resumption and transfer 
of the lands to the Zemindars, the reniedv of 
the putnidars was to bring a suit for recovery 
of possession, and not a suit for specific perform- 
ance of a contract (n). Kumai^ Bunwari Mukun- 
da Beb Bahadur ir. Bindhu Sundar Thakur, 
12 C.W.N. 459=^ C.L.J. 439 = 35 C. 346. 

• Maclean, c. j., and Coxe, j. 

14 c • 


I Chakrau Land- (Ce^icZz^d). 

I References (a) 34 C. 564, not followed^ 11 C. 

I W.N. 201 = 31 C. 108 and 4 C.W.N. 814, referred 

u.. 

I (2) Chowktdat i, — Putni, construe tio n — 
i Zemindar — Putnidar — Lands held by 

I Chowkidar, i evert to ichomt on resumption. 

I III the absence of a contract to the contrary, 

1 the Zemindar, who appoints and dismisses 
* choivkidais and is in enjoyment of their ser 
vices suiee tlie creation of the putui lease, is en- 
titled to tfce lands held b\ the chowkidars. 
after the icsumption of such lands by the 
(lovcrnmcnt (a). Nitya Nund Hazra y. MaHa- 
rajadhiraj Bejoy Chand Mohatab, 7 C.L.J. 
593 

Hampinj and Suxupuddin, .rj. • 

Refcience —{a) 5 C.L.J 28, I) 

(il) Suit for partial partition of thowkidari — 
of poitioM of estate, whether maintainable — 
See PAuriTiON, No. 1, 12 C.W.N. G40. 

(1) Reg XX of 1H17— Whether an entry 

, in Chow kidari register IS made in discharge of 
olUcitil dutv and in the oidinury course of 
business. See Kvidi nce Act, No. 9, 13 
C^^.N. 71. 

(.5) Chov/kidan chakran land — puhti, con- 
; struction— Zemindar appointing ehowkidart: 

1 and onjoMDg tlieir services, — Putnidar — Lands 
' held by Chowkidar reveit towbom, on resump- 
. tion by Government —Sec Charran Land, 

I No 2, 7 C Jj J 59*J. 

Champerty. 

Agreements wbetlici \oidable in India for 
chan\pert\ — Sec Hindu I.aw (Woman's 
, Esrvrr), No 1, 12 CkW N .193. 

, Charge. * 

‘ (1) Document creating an equitable— Only’ 

stamped with stamp required for power of 
I attorney -not registered according to provi- 
sions of Kcgisfciation Act — Immovable proper- 
■ tv not affected - See Uegirtration Act, No. 

' 12, 7 C L.J. 149. 

(2) , — andmoitgagc, diiTorencc between — See 
Compromise, No 2, 7 C L.J 492 

; (3) Document showing intention to make 

land security for payment of money men- 
tioned in it creates a— Seo Construction (of 
Deeds), No. 2, 10 Bom. L.R. 575. 

(4) Ss. 59, 100, Act IV of 1882— No charge 
created under S. 100 if instrument invalid as 
mortgage for want of attestation. See TbaAk- 
FER OF Property Act, No. 32, 31 M, 3.37. 
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Charitable trust. 

—Not void for vagueness— Parties— Persons 
interested not being upon the record — Effect — 
See Endowment, No. 1, 5 A.L.J. 23. 

Charity. 

— by a Parai donor— Apphcabilit} o^ C\- 
pres doctrine — See Cypiiks Doctkink, No. 1. 

9 Bom. L.R. 120.8. 

Charter Act. 

(1) S, 15"^ Order of lemanS — Jtulqimnt 
—Civil Proceduie Code {Act XJ\’ of JSS'i}, 
8.584 — Second appeal— Ot ound. 

A judgment of a Judge of the High Court 
sitting singly .uul remanding a c ise after 
dealing Yyith the whole ctuse and setting aside 
the judgment and the dooroe of the lowei 
Courtis a judgment within the meaning of 
S. 15 of the Charter Act 
A que.'^tion as to the v'qight which tlie lower 
Appellate Court should have gi\(‘n to certain 
documents, or that the lower Appellate Court 
misuiideifiliood the result of the first Court s 
local investigation, is no giound of second 
appeal. Rai Benode Behari Bose y. Rat 
Pasupati Nalh Boec, 13 C.W N 105 
Ramiuni, c. j. a Mitha, j. 

(2) S. 15 — Pow'er of High Com t to interfeie 
with ordei of Subordinate Courts passed without 
jurisdiction— See Commission, No 1, 3 M h T. 
24G. 

(3) S. 15, scope of — Powers of High Couit to 
htuv enniinHl proceedings ordered by Cnil 
Courts— Sec Hj(»h Coukt, No, 1, 4M L.T. 180 

(1)S. 15— Wliethei S. 15 empowers ilifh 
Court to interfere whore Disiiict Judge initiates i 
criminal proceedings under .S. 470, Ciim. I’m. | 
Code — Conditions under which revisioii.il jun-,- , 
diction should be exercised by High Court. Sec 1 
Ciu.M. Pro, Coin-:, Nc. 7, 35 C. 900. 

ChoBedn-action. 

(1) Assignee of negoti.ihle iiuslriimiini as as- j 
siguee of chose -in-action — Transfer of Property , 
Act, Ss. 130 and 137— See PiioMTSSon\ Not>'. ' 
No. 2, 17 M-L.J. 393. j 

Chota Ragpore Encumbered Estates Act. i 

See Act VT of 1870 (Beni^al). 

Chota Ragpore Landlord and Tenant Proced' ! 
ure Act. 

See Act I of 1679 
Cb^wkidar — See Chakrak J.ano. 

IBiowkidari Act. 

Sd& Act VI ot 1870 (Benoil). | 


Civil Courts Act. ' 

( 1 ) See Act XIV of 1869, Awfifi^K^ by 
Act I OF 1900 (Bombw). 

I (2) See Act IV of 1901 (Oi'nii). 

' CiYil Procedure Code. 

' (1) 5. ;i ^Decree-Settled* accounts^ order 

> directing re-opening of — A ttomey and client 

— Settlement of untaxed btUs, when liable 
to be i e-opened—Fiduciaxy lelationship — 
Oinis of showing good faith — Indian Con- 
had Act {IX of 1872), 8. 16—Evidence 
Ad (I of 1872), S. Ill — Independent advice, 
oppoitunity to obtain — Promissory note, 
Ckssignmeiit of, without endorsement, 
riauitift, a solicitor, had advanced various 
sums of money to a client from time to time on 
auioitgago bond and three further charges. 
The coiisideratioD for the third further charge 
was not paid in cash, but was made up of (1) 
amounts due to the plaintiff on several pro- 
mibsor\ notes in the jilaintifl’s favour, (2) cer- 
tain ploml^sor> notes executed by the client in 
f.uour of a third party, which the plaintiff is 
said to have “ taken up,” (3) balance of 
amount due as intciest on the mortgage aud 
two fuither charges, and (4) a certain amount 
stated to have been found due to the plaintiff 
as costs foi acting for him m various suits, 
upon a settlement made of amounts due under 
vaiious taxed and ur. taxed hills, a large remis- 
I Sion having been allowed in consideration of 
I all the bills not being taxed. 

I In a suit by the plaintiff against the heirs of 
I the deceased client to realize the amounts due 
on the moitgage and the throe further chbrges 
! the pUmtiff obtained a decree on the first three 
bonds, but the 4th bond was oidercd to be re- 
opened, and it was directed that the plaintiff 
* ‘ do get all his bills of costs up to the 3rd August, 
1903 taxed by the Taxing Officer of the High 
Court, and then re-filo the hills in this Court, 
that then a Commissioner be appointed to take 
accounts m the light of the observations in this 
case that after the Commissioner’s report is 
received and the parties are heard thereon, ffmal 
deeiee will be drawn up under S. 89 of the 
Transfer of Proport v Act.” 

Held, that this order was a decree. The fact 
that the subordinate Judge intended hereafter 
to adjust the equities arising out of the eon- 
tract, did not in any way do away with his ad- 
judication that the contract, as it stood, was 
not binding on the defendant^ (a). 

As between attorney and client, the existence 
of fiduciary relationship alone, or the fact that 
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certain l^ills of costs were not taxed but were 
settled out of Court by execution of a deed, will 
not justify a Court in rc-opening accounts set- 
tled on which the bond is based, unless suffici- 
ent grounds of suspicion exist, or the bills arc 
Xwima fade sho'ftrn to be extortionate (6). 

Section 16 of the Contract Act only presumes 
undue influence by a person in a position to 
dominate the‘»will of another, when the con 
tract«appears on the face of it to bo u neon sc ion 
able. ^ 

To prove “ good faith ” of traiisacLioii m 
which one party stands in a fiduciary relation- 
ship to the other, it IS certainly not netet>san 
to prove that all the accounts on which the con- 
tract is based are correct. 

Under the practice obtaining in the ouginal 
side of the High Court, taxation of hills of 
solicitors is deemed to be optional with tin' client 
and bills of costs arc iioi- infrequently juljusted 
withouttaxation. 

The case of Moiioinu Doss v Bovianaik Law 
(I.L.B. 3 C. (473) was decided on the special 
circumstances of that case and docs not lay 
down any general rule of Liw 

An attorney may be bound undei certain on - 
cumetauccs to advise his client to take indepen- 
dent advice. It is not hi*- business to see that < 
the attorney selected by Ins client fulfills his 
duties to his client and is not guilty of any re- 
niissness or negligence If he sends his client , 
to another attoiiie\ and is ready tocomplv with 
all reasonable demands for information, ho ] 
cannot bo expected iodo more, or to berespon- , 
sibfc for another's omissions. 

If the parties to a piomissory note agiec that i 
on the proinissor executing a bond for the 
amount due m favour of a third person, the ' 
promisee would cancel the note, this arrange- 
ment would be a perfectly valid contiact, 
whether the third party paid any money to the 
promisee or not. 

Although a negotiable instrument can only ! 
ho assigned by endorsement, that does not 1 
prevent any arrangement not to negotiate the 
note but to put an end to it Bhamuldhone Dutt I 
y. Brimutty Susila Bala Debt, 12 O.W.H. 1102. ' 
CoxK and Boss, 9 J. 

Beferences :—(a) 9 2>\ 183, D and doubted, 
16 B. 165 = 18 I.A. 6, H^(b) 1 Oh. 73, F, 1 
Drury and Warran 667, 1) and Kxpl. 

(l-d) S. 2 — Or^jer on an application under S. 19, 
Arbitration Act, 1899, a decree. See Act IX of 
1899 (Abbitration), No. l-a, 144 P. R. 1908. 


OF CABSS. 214 

I Clyll Procedure Code— 

( 2 ) Ss. a, ion, oSG, 58S and 688— 
mtsmlof appeal ,or default of appearance — 
Judge's discretion to restore appeal— Of^er 
dismissing appeal for default whether a 
decree. 

An order was made before the recess adjourn - 
:ng an appeal to the 22nd June to fix the date 
of hearing. On the 22nd Juno the appeal was 
posted to the 1st July on which date it was 
c.illedforhearii)gaiid,appelltiutnobbeiDgprcsent 
cithei in person or by pleader, w as dismisscdfor 
default. Held, the Judge did not exercise his 
discietioii wrongly in declining to holdthatthe 
appellant was prevented by any sufficient cause 
from attending when his apjieaJ was called on. 

A decision, dismissing a suit undeyr S. 102 for 
default oi appearaiKc of the plaintiff or di^- 
missing an appcnl nndm S. 65G (‘f the Code 
for default of appearance by the appellant, iw 
not a decree within the meaning of S. 2 of the 
Codf, iii.ismuch as Ihoie is no ‘foimal’ex- 
piessioii cl an adjudication upon any right 
claimed or defence b'tup. Dakshinamurthy 
Pillai V The Municipal Council of Trichinopo- 
ly by its Chairman, 3 M L T. 336=31 M. 167. 

WiniK, f .T and Br^sox, 

Rctaences -22 M. 221, 2^1 75, HA.36‘<, 

0 , 30 C G60, 1(> B. 23, 0 A. J'27, D 

(8) Ss. 2 A 310 V — Mortgagor failing to pa^ 
iiKuicv on fixed date as dneeted by dceiec for 
sale of inoitgaged propi rty-- Loss of mortga- 
gor’s rights as dccice-holdor, whether depiue* 
him of bis rights as judgnient-dobtor— Condi- 
tions of eopiplrtj jn ot execution sale under S, 
310 A— Sec TJ4A^bFnR OF Phopthty Act, No. 

65, 3 M.fi T. 281. 

(4) ;>s n and 6J.‘J — Agreement to refer to 
arhibation — Otdet of tcjerencc — Deaec— 
Appeal. 

Where a Court, acting undef S. 623 of Civ. 
Pio. Code, causes an agieemcnt to refer to 
arbitration to be filed and makes an order of 
refeience, the order is a decree, within the 
meaning of that expression as defined in S. 2 
of the Code, and is, therefore, appealable. 
NarpatKai Y Devi Das, 120 I\ K. 1907 = 88 
r W R. 1007=.- 50 V. L. R. 1008. 

Jou^iRTONK and Rvitiuan, aj, 

, Itefcrciia^s —84 V. R. 1901(P.B.), 26 P. R. 
j 1902 (P.C.) 27 Al. 265, 29 M. 303, 33 M. 757, 

\ F\ 2G A. 205, 28 A. 21, not appr. 

' (5) Jy 310 and 688 (c)— Decree— Or^r — , 

Order adjudicating rights of defendants %n 
an interpleader suit— Appeal. 



315 THE OUHBEKTINHEX, 1908, m 


Civil Rwcedure CQde^(Conimued). 

Tb6 adjudication upon the claims cf the de- 
fendants 111 an interpleader suit is a decree, and 
stands on the same footing as an adjudication 
of any other claims, and is appealable under 
the provisions of S. 640. The direction as to 
intorpleading is an order and appealable under 
S 5S8 only. Mahavaj Singh v. Chhittar Mai, 
4 A. L. J. 683- A. W. N. (1907) 270=30 A 22. 

BAIfEBJl, J. 

(5-u) Ss, (0 did— Oidci tefusiatj to^staij exe- 
cution of a decree undei appeal -Decree— 
^Appeal, 

An order by District Judge n ‘fusing to make 
an Older for sta^ of execution of .i decico under 
appeal, is a decree, and is therefore appealable. 
Famandas Gianchand v. Varialdas Dhanoo- 
mal, 2 Smd. L.R. 24. 

PiUTT, J. c. & Grot < ir, \ j.( . 

lieferences —29 13. 72, Df.s.s 25 B. 213, D 

(6) S. 3, cl 25— Standing timber is immo\- 
able propel ty witliiii mccining of — under S 3 
Cl. 25 and S. 4 of (b'Tu raJ Clauses Aet- S«‘e \ct 
VIII Of 1885 (Henuau), 24, 7C.DJ. 152 

(7) Vd-Comt of I'ohiical Aijcnt at Muscat 
- 1 yju thei established bjf ( wvei not -(leiiei a I 
in Council— dunsdiciie^i of lUdish Couil, 
u liethei ousted by pendency of apiior suit 
in Muscat Court. 

The Court of the l*oliti(<d Agent at Aluhc.it, 
is a Court beyond the liinits of Biiti^li Indi.i, 
and it is not csi.iblish<d 1a the (Jo\eriioi- 
Geriernl in Council But it is established bv 
Her AIcijcstA 's order in Council llencc, the 
Tunsdtction of the Briti.sh Indian Cum t is not 
ousted by a, pi K ji suit pending in the Alnscal. 
Court, by reason of S 12, C.JbC. Rahimtullah 
Mukhi Ramzan v, Damodhar Dharamsi, 1 
Stud. ]. K. 106. 

I 

Haywaud, , 1 . 

^8) Sh. and id— Res» jiidicat.i,— Hf, suit 
Jot - Mesne piojits, suit jo , . 

A purchased a tenure at a sale for aire.irs of 
rent, and sosio time after, .served a notice upim 
B, an uiidoi -tenure-holder under S. 1G7 of the 
Bengal Tenauev Act. A thou sued to eject B, 
and to recover mesne lu'oliLs. The‘ Court made 
a doctee for ejectment and allowed mesne pro- 
fits fifom the date of the service of notice under 
S. 167. B prefeircd an appeal. Daring its 
pendency, A sued h for rent for the period be- 
the date of his pitrcbatec and tho date of 
of notice ; 


I Civil PivcedupeCodeH<J^*^^«^^)* 

j Held, (1) that the suit was not barifid under 
[ S. 12 of the Civ. Pro. Code (a). 

, (2) that the suit was not bafred under $. 13, 

I Civ. Pro. Code, as A could not join claims for 
I rent and mesne profits in the previous suit. 

I Maffar Chander Fal Chowdhury v. Munshi 
I Mahomed Kayun, 8 C.L.J. 303. 

Rampini and AIookehje£,.jj. 

I Itefeiencc —{a) 7 C.W.N. 720, applveth 
I (9) Res judicata — Matter directly and 

I substantially in issue — Different causes of 

I artion—Custom— Hindu Laio— Succession 

—Da iightn s - Ccllaterals—Scu sut lirali- 
wans oj (ropalpuia Village, A^nritsar IHs- 
ti ict—Moi tgat/e with possession — Duty of 
I moi tgagee to Keep account of rents and 
pnofits — Intel est. 

I A person suing foi possession of land as 
I iiioi tgagee is not required to put forward in the 
! suit Ills chit ni to succeed to the property as a 
i(‘\ersioner. .lud his omission to do so does not 
piejudicc his light in any way, as S. 13 of the 
Civ Bio Code is not applicable to such cases. 

Held tli.it the parucs to tho suit, Sarsut 
Bi.ihmans of Gopalpuia village of Amritsar 
! I)isirict, though owned land for generations, 

I were governed bv Hmclu Law, and not b) 

I custom, and that daughter’s sous excluded 
' iio.ir collateials .iccording to Hindu Law. 

In a Sint for ledemption, the Chief Court 

i held that interest and profits realized by the 

! mortiigagec balanced each other, where the 

« moi tgagee had failed to keep .'iccouiits cf tthe 

prelits ri ali/ed fiom the mortgaged property. 

Amin Chand v. Tirath Ram, 95 P.L.R. 1908. 

Chvj riCRji ana Kkxsin(.tox, jj. 

(10) i:t — Decision of a Court in British 

India, lehcther res judicata in Betar, 

S 13, C P.C., as applied to Berar, is not the 

s.nnelaw .is it ism British India. In British 

India, it IS Act XIV of 1882 enacted by ihc 

Govcinor-Cieneral in Council. In Ber«ir it is a 

v* 

replica of this eniietmcnt set up by an oxecu- 
■ tive order of the Government of India In tl^e 
Foreign Deiiarbment. 

I In Bcmr the judgment of the Nagpur Court 
I is a foreign judgment. Hence a matter decid> 
I ed by a Court in Nagpur is not res judicata as 
applied to Berar. *Syed Imam v. Mohamad 
Shikandar, 4 N L.R. 61. 

Stanvon, j.c, ' *’ 

iiefc/t-ncei .— 23 C. 707 (715), F. _• 
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etirti (roeedttve Oode--(Co»^in md). 

(11} Bight to sue reserved by decree — 

Second suit not barred by first. 

In a suit by an auction purchasei for recovery 
of lands» the decree directed the dismissil of 
the suit on the ground of non-production of the 
sale certificate, but reserved the right of the 
plaintifi to bring a fresh suit on obtaining the 
sale-certificate. Tn a second suit by the plaintiff 
for recovery of the same property on production 
of the* sale-certificate, Jicld, the first suit did 
not operate as res judicata. Murugappa Asari 
y. Banthiammal, 18 M.L.J. lUS. 

Whitk, C.J., and S\nkaj6ia^^ Nair, j. 

(12) S. 13 — Res judicata —Decision on a pi eli- 
minary point —A ppeal — Set aside— Remand 
for trial on otliet issues — Suit dismissed for 
default of parlies. 

Ill a former suit for rent between the same 
parties the Collectoi on appeal held that a 
certain lease was inoperative and leinandcd the 
case for^trial. Jt was then dismissed for default. 
Held in a subsequent suit for rent that the 
finding, although it w'as not embodied iii the 
decree, operated as les nidicata inasmuch as it 
was the basis of the Collector’s order. Sheikh 
Alam y. Paramanand, 5 A. L .).18-- A W N, 
(1908), 41.= 8M. L. T. 205. 

Stani.ey, C.J., and Blrkii'j, j. 

(13) S. 13— Res judicata. 

In order to establish the pica of ics judicata 
^he Court which decided the former suit iiiiist 
have been such a Court as would have been 
competent to try and decide not only I be paiti_ 
cular matter ni issue in the subsequent suit 
but also the subsequent suit itself in which 
the issue is subsequent!) raiscd(fl). 

It is the conipetencj of the original Court 
which decided the former suit that must be 
looked to and not that of the Appellate Couit 
in which the suit was ultimately decided on 
appeal (6). Shibu Routv. Baban Rout, 12 G. 
VV.N. 869 ^7 0. L. J. 470-35 ( . 353 

^ Stephen and Mooki iuke, jj. 

References — (a) d C. 439 (P.C ) , 11 C. 301 
(P.C), Re/iedoit; 24 B. 456, 24 M. 275, 29 C. 
707, Smith. L.O. Vol. II, 713, R ; 5 C. 832, not 
F ; (6) 28 C. 78, D ; 8 M. 83, not F ; 25 C. 571, 
10 C.W.N. 529. 28 C. 415, R. 

(14) S, 13— Bob judicaia— Matter directly and 
substantially in issue^Bengal Tenancy Act 
(VIII of 1885), S. 69, applicability of— 
Bent, deport of— Bengal Tenawy Act ( VIII 

• of 1885), Sch, III, ArU 2 (a)— Onus— Notice, 


Civil Procedure Code— (Coatinued), 

service of by post, presumption— I'act, 
question of— Order-sheet, ex pari© entry m, 
evidentiary value of— Joint Hindu family, 
members of, lent due to — Co-oumrs, suit by 
some of, maintainability of— Addition of 
parties aftei linntatlon period — Claim joint 
and indivisible — Limitation Act (XV of 
1877), S. 2‘i — Abwabh— Batausual, Dustur, 
Uazsainama, Sonati, Selami, Percentage, 
and patta Company. 

The Court is not precluded under S. 13 of 
the Civil Pioecdure Code from trying an ;ssuo 
whethei the rent of the holding is payable en- 
tirely in cash or parth in cash and partly in 
kind, as it was not directly and substantially 
m issue ni .t picvious litigation between the 
same parties, where the substantial relief 
sought was a declaration that tlic appraisement 
made by the Collector under S. 09 of the Ben- 
gal Tenancy Act was invalid. 

S GO of the Bengal Tenancy Act is applicable 
upon the assumption that the rent is taken by 
a}>praisement oi dlV)'^Ion ; the only matter in 
' controvers) betw^een the paitios is as to the 
quantiU n. line or division of the produce , the 
seetjoii ceases to be applicalde when thcie is a 
bona fide dispute as to the chaiacter ol the 
holding Itself {a). 

If a tenant relies upon dame (r/) of Art 2 of 
St h. Ill of the Bengal Tenancy Act, he must 
pi ove lh.it there was an appl leation which ful- 
filled the rcqiiiiemciitsof S. 01, sub-S. (2) of the 
Bengal ’reiianc) Act, and that a deposit was 
, made undci S. 61 after the arrear hud lallcu 
due , he must also show that notice under S. 

. 6Jw'assejved on the landlord and prove the 
date when the service was effected. 

I There is no piesiimption tb.it a letter, which 
j was posted, w\is pioperly addressed, and the 
; piesiimption, that the letter reached the ad- 
d lessee, has no application till it is established 
I that the letter was propeily addressed (b). 

Befojc the presumption of duo service can be 
applied, it is necessary to pi ove that the notice 
W.IS sent in a cover which was properly ad- 
j dressed (c). 

I The presumption that a notice sent by post 
I v\as duly served is not a conclusive presumption 
I of law ; it IS merely a presumption of fact ; 
and whether it arises in a particular case or not 
depends upon all tbfb circumstances (<i). 

All etr parte entry in the order-sheet is By 
meaus conclusive evidence, if it is admissible 
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CiYil f i>oMdat« Code— (C(wfc^»n*6^). ' 

In evidence at all, as against the landlord, who 
was not a party to the proceedings for deposit 
under S. 61 of the Bengal Tenancy Act (c). 

When rent is due tc the member of a joint 
Hindu family, it is not opeu to the karta alone 
to maintain a suit for rent without joining 
the other members cither as plaintiffs or as 
defendants, except when the tenant has dealt 
with such karfa as sole landlord (/) 

When the co-owner landlords not un- 
willing to join as co-plaintiffs but did so 
With the utmost readiness as soon as oiijectioii 
was taken b> tho tenant defendants, thev 
should have been joined as plaintiffs m the first ' 
instance and if fcliG\ arc brought on the record 
after the cxPir\ ot the period of limitation, 
their elaim is barrel by limitation and the 
entire claim is barred as the claim was joint 
and indivisible (//). 

The batia usjial, Dusttir, ^lazzalnavm sonaii 
chanda^ salami and pci tentage arc abwabs (h). 

If the tenancy was created before 1830, Jiatta 
Company is pi iina facie not an abwab, but if 
the Cl cation of the tenancy is of subseijiicnt 
date, it is puma facie an abwab (i), Mir 
Tapurah HosBeln v Gopi Narayan, 7(;LJ. 
5251. 

^lOOKEKJETJ and (JAsnEllS/, JJ. 
llcfeiences — 

(а) i n.W N. 23y, F 

(б) 6 Wbciton, 101 , 9 A 30(, 17 (^.11 8iK 

-85 R R. OSS, n, ' 

(c) Ir, R 10 Kq 117 (127), li. 

(d) 111 r.S. 1H5 (193) , 3 Jioin L K, 120, ; 

R. 15C081, />. ! 

(c) ICab ARJJ.IO, 7i'. ' 

(/) 3M. 234, /•M5M. 111,1011 32, 12 I 
W.R. 478 (483). 7 B 217 , 21 B. VA , 28 1 

B. 11, 32 1 A. 23 (35) = 1 C L.J. 581-32 ' 

C. 296 (314) =7 Bom. L R. 1, 11. j 

(^7) 5 C.L. J. 242 (P B ) , 0 C. 815 -- S C L.R. | 

157;29A 311=4 \.Ld. 194,7^.200. ' 

409, D. 

{h) 7 Mdb. Sel Ref 100 . S. D. A. GPO 11 ' 
0 175 (F. B. ) , 17 C. 720 ^F.B ) , S.D.A. 

i 

w 7 C. L. J, 202. R. 

(16) S ir7— Res judicata — 1071 of title 
decided in former suit by revenueCourt--- 

Former suit ms fitutecTu^rongly in reiemie 
€oUrt^Mppeal to ihc Civil Court-SuU to | 
he deenud as instiiuUd in right Com i. 


^ Clirll ^ 

I Ilia suit for an annuity for certaijri years^ 
I the defendants denied the title of the plaintiffs. 
I In a previous suit in the revenue Court between 
j the samejparbies for arrears of revenue of certain 
, other years, it W'as decided, upon the admission 
I of tbe defendant, that be was liable. 

I Held, that the decision of the revenue court 
' operaterl as res judicata upoa the question of 
the title and the defendant was ‘estopped from 
re-oponing the question in the present suit and 
[ the plaintiffs w’ere entitled to receive the 
amount of the annuity, DwarkaDan Y. Akhay 
Singh, 5 A.L.J. 407-A.W.N. (1908;, 192. 

ST\^LE 1 , c J., and Kak\m AT Husain, j 

(10) in, 13 — Suit dismissed on an alternative 
gioundf whethei res judicata. 

A decision in a former suit will operate as 
les judicata notwithstanding the fact that the 
prcMous suit was decided on an alternative 
ground of decision. Hallisheri Heath Yaeu- 
devan Nambudin y. Kovoor Cathath Kannan 
Nambiar, 41M.L,T. 90. 

Wallis and ^fuNiio, jj. 

References . — 21 C, 900. F ; 17 A. 174, 7). 

(17) fif itf— Res ]i\diQ\i{u---Moitga(je'—ikdcmp- 
Iwn suits. 

Held, by the Full Bench, following the prin- 
ciple of state decisis, that it is open to a mort- 
gagor who has brought a suit for redemption 
and obtained a deciee lo bung a second suit for 
redemption Dhanpat Mai y, Jhaggar Singh, 
101 V Jj R. 1908 (P B.) ■ 93 V R. 1908-^,133 
r.W R. 1908. 

Cl \UK, c J., CiuTTEiui and Rattigan, jj. 

(18) S 13 — Rcs» judicata— Cross appeals from 
one decree — AjiiJcal fi om one of the ap- 
pellate decrees hut not from the other. 

If an issue decided against a party is em- 
bodied in tw'o deciees) and that party appeals 
from one of them only, the other decree on 
becoming final operates as7es judicata ai^ 
precludes tbe original and appellate Courts 
from deciding that issue again. Abdul Basit 
y. Ashfaq Husain, A. W. N. (1908), 211-^4 
K. L. T. 172. 

Kauamat Husain, j. 

References 10 A.123 ; A. W.N. (1890), 183 ; 
A.W.N. (1393), 190, *221 ; S.A. No. 764 of 1891 ; 
S.A. No. 140 of 1899 ; S.A, No. 208 of 1907, F; 

29 M. 333 ; 16 C. 233; 33 0. lloi ; 29 A. 730, 
diss. 
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Siiril Srociiiiise 

(19) 18-^8 wit against two pei'sons-^One of 
toJmn was exonerated and a decree passed 
against the other — Subsequent suit against 
the exonerated defendant— Bar under S. IS, 

Where ia a ^previous suit the defendant was 
exonerated, and the petition as against him was 
dismissed with costs, and a decree for the full 
amount was given against the other defendant, 
it was hold that this was a dismissal of the 
claim against the 'exonerated defendant under 
S. 13. Th|puYen({ada8amy Naidu v. Balaguru- 
aatha Chatty, 4 M.L.T. 418. 

Sankaban Nair, j. 

References ,—28 B. 235 and 32 B. 296 
(300), D. 

(20) S. 13 — Bes judicata— for sale on a 

mortgage — Compromise by which mortgagee 
accepted a simple money dcciee — Second | 
suit for sale haired. | 

A sujt for sale on a mortgage was compro- j 
mised on the terms that the mottgagee should I 
'accept a simple money decree for the amount 
of the mortgage debt, and such a decree was 
accordingly passed. This decree not being 
satisfied, the mortgagee again sued foi sale of 
the mortgaged property. Held that the suit 
was barred. Piari Lai y. Hand Ram, A.W.N. i 
(1908) 205. 

Stani.ey, c. j. and Banrrji, j. 

References C. 849, 7-’, 20 A. 223 A 
A.W.N. (1905), 152, D. 

(20-a) S, 13 — Res-judicata — PlaintiJ) de- 

. dining topiocced with suit. | 

Where in a previous suit tluj plaintiff sued j 
R for inheritance of !>, ami the dctciidant | 
dying during the pendency of the suit, A ap- 
plied to be made and was made, a party, but on 
the plaintiff’s statement that he did not wish to 
proceed against A, the latter was absolved from 
liability, — 

Heldj that a subsequent suitagainst A by the 
same plaintiff for inheiitanco of D wa.s haired 
Isy res-judicata, Amir Chand y. Durga Das, 198 
P.L.R. 1908. 

Robertson, j. 

(21) S. 13— Agreement to undertake the ex- 
pense of litigation in consideration of receiving 
a share of land in dispute— Suit for cancellation 
of agreement— Cancellation refused by Court— 
Subsequent suit by plaintiffs for enforcement 
of the agreenjent — Res judicata — Mixed ques- ! 
tion of law and fact— See Res Jcdicata, No. 3, j 
44 P.B. 1908. 


CIyU Prooediipe€odeH^<>’tftnt(ed}, 

(22) S. 13— Res Dismissal ofpre-* 

vious declaratory suit brought by some rever- 
sioners to contest alienation on the ground 
that they had no locus sfcnidi— Subsequent 
suit bv other reversioners not party to the 
former suit, whether barred — See Customs 
(Punjab), Alienation, No. 4, 30 P.W.R. 1908. 

(23) S 18— Remission of rent— Previous 
litigation by the giantee’s heirs— Subsequent 
litig.atiop by the grantee’s transferees — lies- 
jiidicata—Bee Sax ad. No. 1, 7 C.Ij.J. 202. 

(24) — S. 13, applicabilit> of, to S. 20 of the 
Dekkhan Agriculturist’s Relief Act — See Act 
XVII OF 1879 (Dekkhan Aoriclltukist’s 
Relief \ct), No. 8, 10 Bom. L. R. 577. 

(25) S. 13 — Di<;missal of previous suit based 
on accjouiit — Subsequent execution of achequo 
for part of the amount — Suit on the cheque, 
inaintauiabilit\ of,— See Res Judicata, No. 7, 
IIG P. W R. 1908? 

(2G) S. 13— ^lere filing of an appeal — Effect 
— Ajipcal dismissed on ground of limitation 
alone — Effect— Pendency of proceedings by way 
of appeal— Knghbh Law— Indian Law— See 
Res Judicata , No. 8, 4 N. L. R 98. 

(27) S. 13 — Suit for increase of rent for in- 
creased area— 7?cs judicata. See Act VIII of 
1885 (Benovl Tenaxc\), No. 7, 12 C.W.N. 
904. 

(27-a) S 13— See No 8. supra. 

(28) S. IdyKjcpl. 7/— Ros judicata— Eirsf 
decided on n pi ehminary point — Second 
suit on a point not decided in the first suit, 

Kxplanaiion 2 to S. 13 of the Civ. Pro. 
Code, 1882, muht be read in conjunction with, 
aiut as part and parcel of, the leading provi- 
sions, of the section itself. According to those 
provisions, several conditions are necessary to 
constitute a matter res j iidicaiU, Two of those 
conditions aie (1) that the matter must have 
been in the former suit directly and substan- 
tially in issue and (2) that it must have been 
heard and finall\ decided in that suit. 

The explanation does no more than lay down 
that if a matter, which might and ought to 
have been made a ground of defence in the 
former suit is not made such a ground, it shall 
be dealt with as falling within the first of the 
above-mentioned conditions. That is, the omis- 
sion shall have the same effect given to it as it 
would have had if it had been made a ground 
of defence. But to constitute res JudiSata a 
second condition is necessary ; it must have 
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b6€i| finally decided, and if the former suit 
wenttiffoua preliminary ground, not calling 
for adjudication on any other grounds ot de- 
fence, whether raised or not, those grounds 
remain undecided. 


Civil 

(SI) S. 13, ExpL ZJ-Res iud|wata-^«tff|tf»v 
which should have been made a ghundof 
defence in previous suit — Suhject^matifr , if 
must be i4entical~-Bent suit^Bx parte 
decree-^Plea of payment not raMcd— Claun 
of set off in subsequent rent suit. 


The same eilect must be given to a matter i in a suit for rent, the defendant claimed a 
which might and ought to have been, but has j set off for a certain sum which, he said, he had 
not been made, a ground of dehmee in the for- | paid on account of previous arrears of rent, but 
mer suit, as must be given to a matter which | for which no credit had been given by the 
was made a ground of defence in the former plaintiffs m a suit for the rent of that period, 
suit. Abdnllakhan Usmankhan v. Khanmiya , That suit had been heard ex pai te an6 decreed 
Atahkhan, 10 Bom. LB. 380=3*2 B 315. I m the plaintiff’s favour. 


CiiAKDAVABKAn and Knk.ut, jj. 

(29 & 30) S. IS, Jiixpl. Zl— Res judicaia— 
Successive pu) chase of the same land attiio 
execution sales -^Su i f to set asid^ one such sale 
—Pin chaser's defence -Whether he is hound 
to set up title acquiied at the other sale 
(I round of defence which' ^oiKjht" have been 
talen. 

A purchased village S in execution of a decree 
obtained by him against C in the Small Cau-»v 
Court. Subsequently A through B instituted 
a mortgage suit against C and in execution of 
tho decree obtained therein purchased some 
lands in the Fame village S. C instituted two 
suits, one to set aside the sale in execution of 
the Small Cause Court decree and the other to 
sot aside the decree and sale in the mortgage 
suit. The latter suit was dismissed for default 
but the former succeeded In this suit, A did 
not set up as a ground of liis defence the title 
obtained by him at the moitgage sale 

JZeW— that A was not bound to do so, and a 
suit by A to recover the lands in Village S pur- 
chased at the mortgage sale is not res-judicala 
under ExpL IT of S, 13 of the Civ. F^i-O. Code, 

Per Brett, Z.— Expl. II of S 13 of tlm Civ.Pro. 
Code refers to the title litigated in the fonner 
suit as distinguished from relief claimed. When 
several independent grounds of action ate avail- 
able, a party is not bound to unite them all in 
one suit though he is bound to bring before the 
Court all grounds of attack available to him 
with reference to the title which is made the 
g«'OUiid of Action. This rule equally applies to 
the converse case of a defendant when pleading 
in his defence (a). Mohabip Tewarf v. Purbhoo 
Na^th Chowbey, 12 C.W N. 292-7 C. L, J. 504. 

BBETTand WooDPorpF, u. 

Upfgrenees .-[a) 12 I. A. Ii6.and 20 M. 760, 
on. 


I Held, that the plea of payment now raised 
' should have been made a ground of defence in 
j the pre\ious suit, and the defendant ivas 
I precluded from claiming a set off in regard to 
it b} Expl. II of S. 13 of the Civ. Pro. Code (u). 

Scmble, pei Byves. J.— The Privy Council ii 
G C.W.N. 889 = 24 A. 249 has by implication 
overruled the decision in 1 C. \V. N 5r5=24C. 

. 711. Jamadar Singh v. Serazuddln Ahamsd 
Chowdhury, 12 C. W. N. 862 = 8 C.L.J. 82. 
Hampini c. j andBvvp.s, j. 

References (n) 1 C. W. N. 566 = 24 C. 711 
and 1 C L.J. 248, Considered ; and 20 A. 110, 

I l\ 6C W.N. 889 = 24 A. 249, R. 

\ (32) S. 13, Explanation II , — Suit by auction- 

i pill chaser — Second relief for sale upon 

moi tgage. 

j A inoperty was moitgaged first to B, then to 
i H, Both the mortgagees biought suits for sale 

• without joining the other moi tgagee and obtain- 

• ed decrees and sold and purchased the mortgag- 
ed property. 11 executed his decree first and 
obtained possesbion. B applied for mutation 

• of names and was resisted by H, Ho brought 
' a suit for possession as auction-purchaser. The 

• suit was dismissed. He then brought the present 
suit, as mortgagee, for sale, making all the 

I persons interested, including H, parties to the 
I suit. Held, that the suit was not barred by the 
Toleot res judicata inasmuch as B in the suit for 
possession, as auction- purchaser, was not^ 
litigating under the same title as he was in tho 
present suit 

Held further, that the relief for sale could 
; not have been joined in the suit for possession 
I by the auction-purchaser. Raghublr BArzn V* 

> Het Ram, 5 A. L.J. 729. 

I Richabds, and 'Gbips'in, jj. 

I (33) S, 13, Explanation 2— points not relied 
; upon before District Judge, tfhetheroan be 
i relied upon before High Court— Matter which 
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uaiKht and ought to have been made ground of 
dofence<-Soe Res Judicata, No. 2, 5 A.L.J, 
117. • 

(33-i) Ss. IB, Ex. 11, & 42~i?<?,s judicata^ 
Necessity for a person, claiming property as 
heir of another, bringing up all the kinds of 
relationship m one suit— See Res Jiditat^, 

N j. 11, 31 U. 385. 

» 

(Ma)S'i. i/i* and 43^Plaintilf siunq as 
acimmistrator Jorrneily— Subsequent suit 
by hiifi foi shene in deceased's estate — 
tf hjther subsequent suit res judicata. 

A plaiutilT, nho fonuorTy* suel as the 
administrator of the estate of the deceased, 
.subsequently sued for his share in the same 
estite. 1’he former suit had been dismissed, 
one of the grounds of the decision being that 
the pUmtiff had receiNcd liis share by way of 
remission of a debt due by him to the deceased. 
lleid^ though tlu same isme was iiwolved 
in the subsequent smt, \ct the title under 
which the parties litigated was uol the same 
and that the later suit \n.is not baried 
Mfaung Saw Bwa v. Maung Saw Ke, li i^ui, 
Ji R. 334. 

Inwiv, c. j., & Ohmanu, j. 

Refetencc.—^^ C. 157, R 

(34) Ss, 13 and 43— Suit for share in mhciit- 
anco— Subsequent claim foi dower— Maintain- 
ability. See C\iftE or AcfioN" No 1, 11 0 
C. 69. 

(35j Ss. 13, 43 and 44- Res Judicata — 
Joinder of causes of action —Itvjht to sue — 
J*resumption of couectnes^oj a geneoloqicnl 
table prepared at Settlement —Custom — 
Inheritance — ?Mie at to the propmetaiq 
body — New case set up m the Chief Qomt 
on appeal. 

lu 1875. N. <51 S. sued iii the Couit of a 
Munsiff, 1st class, to contest the validity of the 
adoption of K. by H. That suit was dismisacd, 
it being found, firstly, that N. A S. were not 
cdtlatcrals of H., and so liad no locus standi to 
object , and, secondly, that the adojitioii was 
valid. 

K having died without issue, N ^ S. filed a 
suit for possession of tho movable and im- 
movable property of K, as collaterals of bis 
adoptive father H. I) and .others, proprietor} 
of and in possession of tho land, also filed 
another suit for declaration of their title to 
succeed as the 'proprietory body denying the 
foTlfttionship of N. & S. with II. 

15 c 


Civil Procedure Code— 

la 

Held — (1) That the question, whether N and 
S. arc collaterals of II. or not, is not barred by 
res judicata by reason of its being decided^ in 
tho previous suit in 1875, as— 

(а) The Court trving the first suit, a Munsiff 
with jiicisdictioii up to Rs. 1,1)00 only, bad 
no junsdjctieii to try the subsequent suit 
which was x.ilued at more than Rs. 1,000. 

(б) T) eamiot be said to be suing as*" re- 

pies{‘nt.iti\es of If. and K ,who were defen- 
dants m the previous suit 3’he claim is 
simplv a claim founded on the custom of 
escheat in fa\oiu’ ot the pioprietor} bpdv 
who no more represent the deceased than 
tho ciow'ii does m eases in wlijfli piopprt\ 
l.ip'^es to the f’lown foi want ot heirs 

(II) A pait} ilaiming a ^ an bcir can and 
should .-lie toi tlu' v\lu)lc (f the fslate, both 
movable and immcisible, in one and the ‘simc 
suit (o). 

(III) Although a piesnmption o\ists bv law 
in favour of the rorreetness of the pedigree 
table as piepaied at a sottleuuMit, such pre- 
sumption is great 1\ weakened, if the contents 
of that document are v'aguo. 

(IV) The contention ot N. it S. that thev 
were also inembeis of the proprietary bod}, 
along with 1) and othcis, could not be enter- 
tained in the Cliief C'dirt, wheie U was laised 
for the first time on appeal. Ram Singh v 
Diila Singh, 58 P W U. 1008 

Robuhtson and Cnnvis, JJ. 
lute) cure fr/) 10^1. .375, /*’. 

( iO) S 10 A sub-S 2, Ooiirl to proceed 
under,— where objection to jurisdiction taken 
foi fiist time on appeal— Uncertain tv — See 
JuiJlSDICTION (CiEM’RAL), No. 2, 7 C.L.J. 3,52. 

(37) S. JO {d— Sale of imnwVeable prope'tty 
in fojeign teiiitnjy by orctei oj British 
Insolvency Com t—Propeity not solely that 
of insolvent — Tu'o-thii ds of pi operty owned 
by plaintiffs— Suit to recover two thuds of 
purchase money, whelhei a suit for the 
determination of an inteiestiu immovable 
pi opei ty— Jurisdiction— Jp vision. 

A house, which was the joint property of the 
plaintiffs and the defendant, their brother, 
who became an insolvent, was situate in a 
place Within the jurisdiction of a foreign state. 
It was sold by the order of a Rritish Insolvency ^ 
Court during certain insolvency proceedings 
taken against the. defendant. The proceeds of 
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, Olfil IM«eiKr« Coi»~~{C<mtinv«aj. 

theNSittlo, alter deducting commiBsion, were 
made oyer to anothei: defendant, who was the 
moHgagee-creditoe of the defendant, and the 
plaintiffs sued the mortgagee creditor foi a 
refund of thoir two-thirds share of the purchase 
money. 

TTeli that the suit directly affected an interest { 
in immovable property, and, ns such, was one j 
for the determination of any right to onnttM- | 
ost in immovale property,'* within moaning j 
otS. 10 (d) of the Civ. I'm. Code, that it could 
only ho taken cognizance of h)’ the Court within 
whose jurisdiction the property was situate, and 
as such was not maintainali'e in Bntish ('oiir^**' 
(a) ; nor, should theie bo any doubt on the ques- 
tion of jurisdiction, was it .i proper case tor 
interference on revision. H<iri Ram Y. Kanshi 
Ram, 122 P.R 1908. 

Krnsinoton and Lau ^Chvn’d, jj. 

Ttef^icnceH —(<'*) 28 M. 227, /*', 4 B K. C. 
173, C B. II. G. 20, 23 B, 22, 24 B. 407 G M 
344, B, 

(38) 8s. 16 and 19— Misjoinder o/pai Multi- 

fariousness—Stiit by Jmr toiccovei jnovetty 
from codicir and U ansfenes from him — 
Froperty situate tn different distiicts — 
Compromise of part of claim— Jm %sdiction. 
The plaintiff sued a.s heiress ( f her father to 
recover fiom her brother and from certain 
transferees from him her shaic in the property 
of her deceased father. The ^uit was bionght in 
the Court of the Subordinate Judge of Bareilly. 
Part of the pioperty claiined was Fitualed in 
the Bareilly district and paitin the district of 
Bara Bangi in Oudh. Dur’iigthe coiiise of the 
suit a compromise was arrived at regarding the 
Bareilly property and the suit proceeded with 
reference to the piopeity in Oudh alone. Held 
(1) that the i^aiiitift had properly impleaded . 
hci brother and the transferees from him as co- 
defendants 111 one suit, .and (2) that, there being 
no fraud or improper motive alleged with refer- 
ence either to the compromise or to the filing 
of the suit m the Co.:rt at Bareilly, that Court 
was not by rcasou of the compromise d'vested 
of jurisdiction to hear and decide the suit in 
respect of the propertv situate in Oudh. Kubra 
Jan V. Ram Ball, A W N. (1908), 235 = 5 A.L. 

J, 647=4 M.L T. 392. 

Stanley, c j., Ba-nerji and Griffin, jj. 
Beferences .—A . (1^85), 125, overruled^ 

11 4*. 33, 24 A. 358, 29 A. 267, 24 0. B31 and 
230. 371, refd. to ; 16 A. 279, Z) ; 12 M. 380, F. 


Civil Pwwdttre 

(39)— S. 17— Bebtor and creditor-tPlapa of 
payment ^not specified — Debtor to follow his 
creditor and pay the debt— Sec CoNTRACflr, No* 
3, 11 0. C. 191. 

(40j S. ITf Kxpl. Ill— Plaice whe^e contract 
u as to be performed or performance thereof 
completed— Place of suing — Jurisdiction. 
Phiiiitiff is a resident of Lahore and defen- 
dant a 1 esident of Cochin. The parties made a 
contract under which defendant was to fi‘upply 
plaintiff with certain goods and send them off 
for Lahore within one month. Plaintiff paid 
in 'advance, a paitof the price Rxed, and the 
b.il.iiice was to be paid by a bill drawn by 
defendant on plaintiff’s firm at Lahore. 

The goods weie rot despatched, and plain- 
tiff sued for the recovery of the money paid 
111 advance and for damages, and the question 
wa-* whether the Lahore Court had juris- 
diction. 

Held the Sint lay at Lahore as that was the 
place whcie tlie conti.ict was to be performed 
or peifoimancc thereof completed, within the 
meaning of Kxpl. Ill (2), S. 17, C. P. C. 

Premji Khetsey v. Ghulam Barwar Khan, 36 

P.R. 1908- 85 P.W.R 1908, 

Clark, c. j. 

Befeunces'--^,! M. 355, 70 P. R. 1906, 1 
P>om, L R. 70, 70 P. R. 1906, B. 

(41) S, 17 i Exju. I TI~ Promissory note execut. 
ed'nithin jurisdiction of one Cowt — Note 
payable on demand — Place of payment not 
specified— Plaintiff suing m place different 
fiom place of execution of note— Cause of 
action irhcie ai ises— Jin isdicHcn of Com is 
The note .sued upon was executed by the 
defendant at T, of which he w'as a resident ; 
and w ithin the local limits of the jurisdiction of 
another place, K, the plaintiff brought the suit* 
It was payable on demand, no place of pay- 
rnent licing fixed in it. The plaintiff claimed 
the light to sue at K, on the ground that the' 
debt was imi>liedly payable there, (S. 17, expl. 
TI] (ill). Civ. Pro. Code). The defendant, oh- 
jected that the Court at K had no jurisdiction; 

Held that the general rule that, where the 
place of payment is not specified, expressly or 
by implication, in a promissory note, the debtor 
must seek his creditor to pay him, cannot he 
relied on as controlling the express words of a 
statute prescribing the conditions which give a 
Court local jurisdiction (n), vih, of S, 17, etph 
III, Civ. Pro. Code. The place where the caUse 
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Civil 

oi Ki^iilOUi arises is* gaverned, not by any 
gmar^kl rule of la*.v, bat by S. 17 ol th3 C^de of 
Civil Peojsiura, aaiit is tha pla:e wIitc, m 
pirfotmiaco of tha contract, aii) money to 
wbicli the snit relates is, expressly or impliedly, 
payable. * 

IMd^ fiirtbor, thit aiin thi presonb ca^c the 
only fact, either with refjreaco to the terms of 
the contract, or«\Vith raforence to the cieouiii- 
stancei. in whnh tin ontrait w.n made, 
which can b^aaid t3 raise ai imiluitio’i that 
tha mmeywastj ba payibla at K, is tha fact 
that the pi iintiff resides there, and as this fact 
is not sufficient to raise this larpTication and as 
there is no evidence that it was the practice, in 
the ordinary course of business, for money to be 
p lid at K, the Court at K had no jurisdiction 
to entertain the suit agiinst the defendant. 
Raman Chettiyar y. Gopahehari. 31 M. ‘i2J= 
4 M. L. T. 97. 

WinM^-c J., and Millfu, j. 

Rcfer^ncss . — (<i) A C. 523 (IBJri) , 30 Cli. 1). 
453 ; 1 Q B. 753, li , 30 B. 107, D. 

(4l-a). S. 19— See No. 38, supra, 

(12) S. :iO-SuU for profits of pat taership— 
Partnership cnteicd into at Lnhotc— Busi- 
ness earned on at Jfansi—Plaintifisjcii- 
dents of Khui /a— Alleged conliacito leviit 
piofits to the plaiiitiff^s place of icsideiice 
not proved. 

S. 20, Code of CimI procediuc, enables the 
Court to stay a suit niion application made lur 
that purpose. It does not empower the Court 
to cutcrtaiQ a suit, which othervMse it would 
have no jurisdiction to entertain 

A pr.rtnei’nhip was entered into at Ijahore, 
and the firm was carrying on the business at 
Hansi in the Punjab, Pliuntins were partners 
of the film residing at Kurja in the United Pro- 
vinces. They brought a suit for their shaicb of 

the profi^8 in the Couit at Aligaih, on the basis, 
of an alleged special contract, by virtue of which 
th^r share of the profits had been .igieed to bo 
remitted to Kurja. The alleged contract was not 
proved. Am, that the Court below ought noi 
to have entertained the suit and should have 
returned the plaint for presentation to the pro- 
per Court. Banka Malv. Shlam Lai, 5 A. L. J. 
88* A. W.N, (1908), 46. 

STANtEY, o.j. and BubkItt, j, 

^ 43 j Ss. 20 *fc 24— Two suits between tho 

same paHies'^in two Courts under jurK^dictioii 
of iWo different High Courti-Power of Higk 


Civil Prooedura Cods -{Coa/wt/iedl. 

Court to order stay of nroccedinl^s in one Court 
— Soe Pbactice, No. 7, 35 C. 541. 

(43 o) S. 24— fteo No. 43, supra. • 
{43-f>) S. 25 -Sec No. 119, infra. 

(44) '2(\ ~Parti€s->Pai tilers. 

Where the plainbilt’s partuoi* claim 3 d to bi 
mile c)-pUiu(,ifT with thj plaintiff, but tho 
latter refuaol to j)iri him and the suit was 
dismissed, 

Held, that the order of iUsm:»sal wa> right 

Hussain Khan y HIra Lai, IS) P. L R. 1998. 

(2iid case). 

Clsuk, c. j, 

(45) Ss, fu: and :i8-SuU by tt^xnsferee of 
VI o tgage againd vi'irf ja jor and vi irlgagce 
{tninsfeior)— Portion of mortgage debt dis- 
chatged pnor to ti ansfer—Misjomdei of 
deftndanis—Bvqhsli lules 1 and 4 , order 
A' IT. 

yVi Benson and Wollis, JJ. (White, C. J., 
iJiss). Where the transferee of a mortgage has 
brought a suit for sale against tho mortgagor 
and has joined therewith a claim against bis 
tiiin&f(*ror (the original mortgagee) for damages 
in case it •‘hoiild appear that aoN portion of 
the mol (gage debt had been discbiiigcd by tho 
mottgfigor be^oic the date of the transfer and 
so not be recoverable in I lie piescnt suit 
funn the inoi tgagor, held, the suit is not bad 
for mis)onidor of dofendants. 

Pei Wallis, J 

The use of the less detiiiite woiJs ‘‘in rc- 
spoit of the same nia'tci ” ni S 28 (than the 
wouls “ in respect of the same cause of action” 
jnS. 20) would seem to show that p was In- 
tended to allow joiiidei of defendants not only 
when relief was sought in icspcct of the same 
cause ot action, but also when itlief is sought 
m lespcet of sep.irato causes of action against, 
the diffeieiit defendants so long as they all 
arise “in respect of the same mattci.” 

lOnglish decisions under Rule 4, order XVI, 
aio not applicable to S. 28, Civ. Pro. Code, as 
tho scope of the section is wider than that of 
the lulc. 

Obiter. English decisions on rule 1, order 
XVl, apply to cases of joinder of plaintiffs 
under S. 26 of the Civ. Pro. Code. Kiyathupal 
Ravuthan v. Ban Muhamad Heeva Ravuihan, 
18 M.L.J. 238-31 M. 262. ^ 

Whiii:, c j., Beitsoit and Wallis, j/. 
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Civil Procedure Code— (Contmued). 

Jltfureiiccs — 26 M. 73C, 27 i^r* 80, 29 M. 60, 

8 C. 170, 8 C. 963, 12 C. 555, 31 B. 516, Jt, 

(46) 8s. .V6*, Sa tC o3—MtsjoiiLder of causes i 

of aclioii and paitiss—Hedempiion suit | 
Mortgagor and his tiansferee of a portion i 
of the mortgaged property can sue together 
to redeem %t—Bejection of plaint- - livt iston ; 
— Punjab CoMts Act (Will of 1681), S. . 
70 (a d h). 

N, B, hons oftho ongiiirtl moilg.igor and J. 

N*, to whom the equity of redemption of a paib 
of the mortgaged propertx liad been suld joined 
in the suit for redeeming it. They also alleged 
that the mortgagees had wrongfully taken pos- 
session of lu portion of the propeily 111 dispute 

in excess of what was nioi tgaged 

Held, that the suit was iiglitlv frarr-i'd inas- 
much as thcie was one lutciest between all th e 
plaintiffs and onl> one caute of attioii 

ito/d, also, that an ordoi rejejt-ng a plaint 
on the ground of misjoinder of parties oi caubes ' 
of aoliou open to ,cv.,.oucithot uuder ol. («) 
or (6) of S. 70 of the I’uiij.ib Courti. Act (XA Jll 
of 1881). Hlhal Singh v. Chaugatta Singh, U 
f'.W.Il. 1008 

I'l.MlK. U J. 

(171 Sh K' 17.), .in<l IHO - I'l i.cti«.o -Highi. 
to begin- Di't jiK’.ints I'*'!""- '' j 

begin before dcfendaiUs opposing hu.i - . 
beo VBACiicii. >'o 0, 10 lioiii L.If. i-n. 

(IS s 17 wli-D’cr <o..’i the < .i-c of tlio I 

u n I inilcrof.i iiroi's'<in (v.it) St'cl’vMMii- , 
t-nir No 1, 1 Sind, li R 191 

(19) (S ib—Halicisaiwnot u piopvi tn \ 

iff (H(ai(U(in—J*iopei ly btdd Iv and in pus- ^ 
(\t dilJeiciU difendontc—Hiiii /•»/ 
i' ,H(I ii'jniubt (jf.uidinn, and the oiheih loi j 
ri un ( t ij >j6 piopi t ty-~ d lielher pai tics ana j 
causrs of nAwn misjonivd. . 

Where, in a spib by .ii ward, the l »use of 
ttctioii arose from Iho uiahurbatioii ot the ' 
guaidiaii lurcgiid lo his waid sproptily and 
fioni the Wald’s light to La»'C an account of 
hispropcM) and to ie<o\ci it, and where the 
persons, to whom the ward’s inopcrU \vab sold 
and who weie in po , session of jt, were made 
co-defondants with the gnardian, held that, 
under S. 28 C, B. C., there wa'i neither mis- 
joinder of patties nor of eiuse-i of action. 
Dorasawiny Pillay v A*ganimall, 3 ^r Ti.T. 
2S0;^=i8 M. L.J. 2(>>. 

lijBKSOK and Mu JJ 


Civil Procedure Codt-^ {Continued}. 

(50) 8. 1^8- Suit by trustee— Oodri^iec made 
defendant without showing that he refused 

to be joined os plaintiff . 

• 

A suit by a trustee, in wdiich he joined a co- 
trustec as one of the defendants, should not be 
dismissed merely because it was not shown 
that the eo- trustee ref used to be joined as plain- 
tiff. It IS immaterial whethe^ the co-tiustcc 
!•> made a defendant or a plaintiff. ' Raiu 
Mudaliar v. Yeerasawmi Filial, M. L. T. 
191 

Walu.s j 

lUjeienccs — IIM. 489, 24 M 290, nof i’’. , 
29 M. 303, ..()(’ 409, /•’. 

(50-a) S 28 — Sec Nos. 45 & 16. supia, 

(6J) Ss. 28,43, 45, and 539— Suit appoint 
a trustee and to recovei trust properties — Joiii- 
dei ol pai tics-- Sti anger to tiust, whether can 
be joined as paity— Widow and heir of tiustoe 
—See Till srs Ko 3 1 L B K. 183. 

(52) and Ij—Misjoimlei of causes of 

actum— -Suit foi jwi titionby somcof seieial 
mchaiamdais— Kudnaramdars made jiai- 
lies to the suit, lihcther had foi vtisjoii tUn . 

Whole, in a suit b\ seme of scvcial mel- 
caiamdais of ii Milage, tor the paitition of the 
village not f>nJ\ the other meliai amdai s, but 
aNo the lyoK or Kudu a. amdin s wcie made do- 
fendauts foi the paspose of deternininig and 
dcliiiing er rtaiii lights as between the mel- 
lat amdai s and llic kiidiiaiaindais it was'Lcld 
that the Milt was bad for misjoinclci of t autos 
of action 

(ibifei dtciuin — In a suit for the partition of 
joint lainilv propcit^ or in an adminstfatiou 
Milt, though it might be convenient to aseer- 
tuiu the pieci^o amount cf the debts due lo the 
estate \et the making of all the debtors to the 
estate parties lo th(‘ suit, w ilh a \ icw' to lecovcr 
UuMlchtsoi establish such debts by a biiicli^ig 
(ledaration is bad for iiiisjomder of causes of 
action. Ramkrishna Aiyar v. Krisna Aiyar, 
18 M. L. J . 85. 

\\ \LUK and SAMv.vit.»>' Naiu, j.j. 

Hefei ence — 6M.90 U, 

j (53) 8 30—Disitiissalofsmi—Non’Serviceof 

. notice— non publication of advertisement. 

' 1 he suit was dismissed on the ground that 

^ the notice^ required to be served under S. 90, 
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Civil Procedure Code- (Continued), 

C. P. C.f were not served, nor was .any advertise- 
ment published ; but the plaintil! applied, m 
his xilftint, for pcrniisssioii, .and the defendaut 
in his written statement mentioned the names 
of the other .persons interested in the pJaint 
property. 

Held . as the plaintiff asked lor permiasion in 
the plaint, even though theic was no exin-e&s 
order granting it, Ihcpresninption ^^.ls 1h.it it 
had been gi anted, inasmuch .is the plaint w.is 
admitted And registered. 

It is the duty of the Com t to c.iusg sen ice ol 
notices or the publication of advxjrtiseiueiit 

The pUmtiff’s suit should not h.i\e been dis- 
missed for the f.iiluic of the Court to perfoim 
the duties imposed uxion it b> th(‘ ^eeiion. 

Mukh Lai Sinjh v. Ja^deo Tewari. do C. 
1021. 

MiTiu and Bej.l, jj. 

(51) SI ‘^0, o03 and j 3U — Sait Jot abchcincof 
mano(jement of a temple and foi appoint’ 
vicni in tfic mcamchile of a icceiier — 
Temple p^lK’t ty subject of suit 

This was a suit brought uudec S. 5dU and 
S. iK), C.1*.C., for a declaration that .i scheme 
of inanagomciit of a temple is binding .ind in 
the aJteinativc for the settlement by the Couit 
of a scheme and for the apiiointmcnt in the 
meanwhile of .iieceivcr. 

Held the propoity of the temple vvas.i subject 
of the suit wiiliin the meaning of the woid in 
S. 508, C P C., and that the Couit had jaiisdic- 
tioM to aiiponit a icceiver. 

The whole aim and object ol ihe suit Wrts lo 
regulate the collection ard distiibut ion of the 
jiropcity of the temple, and even though theie 
was no application foi the rcmoN.il of the 
Dlumnahn thas (in whicli case there tould be 
no doubt that the Couit would ha\ex^<»v'ei to 
appoint a leccivcr ponding the appoiiitnn iit tf 
fresh ]>harmahnrthiis lo l.ikc ch.nge (1 the x'»o- 
p«rtj of the temple) the ‘•iib]ect of ihe ^uil was 
the same in both the eases, namely the pioj ei ly 
of the temple. K.A-Yeeraraghava Thatha- 
chavlar v. R. Krishnaswami Thathachariar, 
4 M.L.T. 88. 

BODliAiM ANU ^luyJtO, JJ. 

(66) Ss. 30 and 539 — Plaintiffs suing .is 
membcrB of Muhammadan community, eveiy 
member of whiah is entitled lo bur\ his dead 
aqywhere m a wr7A/graveyaid— whether each 
plaintiff should show he haj used graveyard ~ 


I Civil Pfocadupe Code*— (Continued). 

Ss. 30 and 639, C.P.C. whether applicable to 
j such case — See AfAiioMEowr Law (Wakk) , 
j No. a, 78P.L.R.1908. * 

! (5(5) S :j 2— Addition of party by Court 

j aftci period of limitation — Effect. See Limi- 
; tatjox Act, No. 32. 11 C.W.N. 350-35 0.619. 

' (5C a) S. 82— See No 46, supra, 

! (57) Ss. 3*2 and 424 — Whcthei a fre.sh dc- 

, fend.iofc cfin be substituted for a solo existing 
I defend a nli against whom no cause of action is 
found to exist — \Vhether notice under S 424 
; is in*jessiry in case of adding .i public officer 
I as eo-defeiid ini in .i c.iso against Socicbary of 
, State. See Act Will or 1850 (Pkotection OF 
I Ji DieiM. OrFicnis), No 1 59 P.W.R. 1908. 

! (58) S s 3 i and ji'H {h)— Coti) Vs pdwer to strike 

; out nameoj io defendant after just heanny 

i — Appeah 

I Pndcr S, 32, a Court is not eoinpcteiit to 
blrikcoiita co-dcfond.xnt’s name after the first 
hearing of a suit. An .ippeal lies under S. 588 
(b) fiom the Court’s older returning thcplauit 
I fur .amendment m this particular after the 
hist hearing, F.iteh AH v. Nizam Din, 71 P.R. 
1907 = 87 P L R. 1008. 

R\ ri K. N'T, J. 

nejeicnue'. -7 A. 79 (P B ), /' ; I V U. 1 lOO 
I 11 B. 282 , 1 LMl. loot, J{ 
i (59) S. 81— Non |oindci of paitics— Befeii- 
daiit not ubjcotiiJg lo such iiou-)oiudei till a 
suit with fiesli parties was barred —PJamtiff 
getting names .iJded aftei Iiiiiitation [leriod — 
Ohjection lo noii-joinder to be disniissed under 
S. 31, Civil Pioeedure Cui'c See J imiTAUioN 
No 12, 5 A L. J Ml. 

{(>0) i8v. j;, 57, 5;'6 ' — Cmulitions fur biiiny by 
a'/nit ’-Absence of /ninoipal fiom juiisdic,- 
tion — i>bjectiot,s fust lalsed in siiond 
appeal —Maintainability 

In this case iho suit w.is bi ought .ind the 
plaint w^db signed b> a duly authcri/cd agent 
holding a genual powci of attorney. The 
juoeeedings did not show that the piiucipal 
was living awav from the jurisdiction of the 
Couit .it the time of bunging the suit; nor was 
It shown that he <vas unable to sign the ijlaint 
himself owing to absence or any other good 
cause. Objections on those grounds were taken 
for the hist time in second .appeal. 

Jfeldj that the mere fact that the plaint in a 
suit has not been sigjied by the plaintiff named 
therein or by any perfitn duly mithorizedm 
that behalf, ks rcqimcd b> S. 51 of the Code, 
will not neccBsarily make the rlaint absolutely 
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voidf and that the defect in the signature in 
the plaint or the absence of signature, where 
it ap{warb that the suit was in fact hied wiih 
the knowledge, and by the authority, of the 
plaintiff nemed therein, maybe waived by the 
defendant and, having regard to S. 578 of the 
Cede, IS not a ground for interference in second 
appeal. 

Held, further, that such objeelious might 
have been raised ni the original ptoacedings, 
when the fact of the jilaintiff’s absence or ; 
othorjwise would ha\o been iuc|iurcd into bv the ; 
lower Court. Tha Zan v. Tha Dun, 4 L Jhli. | 
284. 

IJartnou., j. 

Itejnencvs* -8 i\uv L K, JOh J L.JJ. IMUl. 
ti B. H. C 16’1 2 L.B R. 11, 22 A. 65, , 15 

‘ W.R. 246, 12 B. 69, F. 

(60- fl) St 42— See No. 33^- 1 , suxfui, 

(61) N. i3^ Several hi caches of coivnanU | 
made under one coniiact^Mainkiinahility \ 
of sepal ate suit for each hi each-^Causc of 
action. 

When piir.cipal and interest arc both due 
under a mortgage bond, B. 43, says there can 
only be one suit foi both. This cannot be 
overridden by an agiccriicnt between the debtor 
and the creditor that sepanite suits might 
be brought. Where there are several bleaches 
of covenants made undci one contract, one w'ay 
oilooking at ihc matter is that, at the date of 
the latter breach, the light ot action based on 
the earlier breach, if it is not barred by limita- 
tion, IS meiged in that arising out of the latter 
breach. All the co^cIlants to be peifoinied 
under any contract, before the suit is brought, 
arc to he treated as joined audmcjgcd into one 
by the contract, and the bieach of all the 
covenants, cnforohle before that time, deemed 
as one breach. 'Ganga Ram v. Abdul Rah- 
man, 28 P. H. 1907-93 P. 1-. R. 1908 = 140 
P. W. R. 1907. 

CiiATTMiJi and Ev'itk.an, .r 

Hefeiences'^H C. P. 107. 22Q.B 1). 128. 15 
L A. 156, 22 C. 333 ; 10 A. 106, 25 A. 48, CC W 
K 585, 17 P. R. 1897, 123 P.R. 1881, 129 P, r] 
1689, 21 B. 267, 18 M, 257,11 M. 210,24 M. 
431, 27 M. 116, 12 C, 339, 19 C. 372, 12 A. 203, 

16 1. A. 66, 6 B. 181, 7 Q B.D. 493, R. 

(62) R, 43 — Separate mils in respect of sepa^ 
rate breaches of the mnifi contract. 

QiUi^e whether section 43 oj the Code of Ci^il 
Prooedtur© prohibits the b ‘ugiug of i^paraie 
tfespect of two ..epaiate and distinct 


I CIill Procedure Code— • 

' breaches of the same contract. KedeOtKeUl v. 
I SnraJ Narain, A.W.N. (1908), 199. 

» , 

References 12 C. 339 and 19 C. 372, R. 

I (63) S. 43-'-Pru)r suit for possession of lands 
— SubsegueiU suit for mesne profits of same 
lands, not barred. 

Where a person, after tiling a« suit for pos- 
session of certain landh, filed a suit for inesue 
profits of ibe same lands, held, that S. 43 does 
not bar the subsequent suit. Gutta Saramma 
\. Maganti Ramanedu, 4 M L.T. 192 = 31 H. 
405. 

Bknsun and Wallis, j,7 

Uefeienees -11 M. 210, 9 C. 2HJ, and 19 C- 
615 F, 11 M. 151, not F. 

(64) S, 43— Suit for redemption decreed— 
Second suit for surplus profits recovered by 
moitgagcc during mortgage, maintainability 
of, undei section — Arl, 105 of Limitation Act 
not to be construed so as to conflict with sec- 
tion — S ccMoiitg\cil (Rkdkmption), No. 9, 5 
A.L.J. 192. 

(G4-nf.) S. 43— Sec Nos. 31, 35 and 51, supra • 

(05) iS and 3} if— First suit for declara- 
t ion of ivjht and pat titionSccond suit 
to) pnitition of joint oroperty— Cause of 
action identical - VirU suit tnthdrawn— 
Second baned — himiiatioii Act {XV'^of 
J87i), Alt. JOO—Smt Jar pathtioii, a suit 
foi a shaie in dissolved paitneisliip. 

The plaintiff brought a suit for declaration 
that ceitain piopcity in Moradabad District 
purchasod by the defendant in his name, was 
purchased with the money belonging to the 
parties and taken out of the partnership business 
of which the paities were j'oirit owners and for 
partition ol that property. Tbs suit was with- 
draw n without permission to bring a fresh suit 
as the parties referred the matter m dispute to 
arbitration. The arbitration fell through and the 
jilaiiitifT brought the suit for partition of certain 
pioperty sitin».tc at Naiui Tal which had been 
purchased in the joint names of the parties. In 
the plaint, he alleged that the property atNai- 
I 111 Tal wa'» purchased with the profits of the 
' partnership business. Held, that the cause of 
actions in both the suits were identical and the 
second suit was barred by S. 43 of the Code of 
Civil Procedure as the plaintiff ought to have 
included his present claim in jhe first suit. 
Held, further, that the suit was barred by ' 

I 373 o f the Code. Held further, that the suit was 
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^$0 balf)%d by art* 106 of the Limltalloji Act 
masmuch as it was a suit for a share iu the 
profitl of a partnership which had been dis- 
solved more than 3 years before the suit. Nlaz 
IhmadY.AbdufHamid.SA.L J. 278^A.W.N. 
(1008), 131-80 A. 279. 

Aikmant and Karamat Hvk vin, jj. 

(66) Ss. 43 ana S^io—Awa^td of arbitt atoi s - 
Suit for specific perfm'inance of contract of 
Me — S ubseqiten t suit for possession — Mam- 
taiualnlity— Specific lielie) Act, S 

S. 43 of the Code of Civil Procedure can have 
no application to an applicaTioh made under 
S. 526 of the Code. 

An arbitration award to the following 
effect : — “ I^ct the entire Milage of Batama be 
sold to the creditor for Rs. 3,300. Let the re- 
mainder of the debt be forgi\en. Let the whole 
of the siV and khudkasht land Lo left for the 
inaiiiten^kUce of the debtors. Let the house 
which is moigaged to the creditor be given to 
the debtors free of incumbrance.” 

A decree was passed by the Couuw for specific 
performance of the awaicl, and the dfonaanis 
having failed to obe> the decree ol the Couit, 
the Couit itself executed a sale deed under S. 
262 of the Civ. Pro. Code. Upon the basis of 
this deed, the plaiiitif! brought the present suit 
for possession of the village. 

Held, that the plaintifi was not cenipelled 
S. 42 of the Specific Relief Act to add a prater 
for possession in the previous suit for specific 
performance, and that S. 43, C.P C. (1382) was 
no bar to the present suit b} the plaintilT fer 
possessio'i. Sheodid v. Mt. Godhi Bai, 4 N. 
L.B. 14. 

Stanyon, Ad. j.c. 

References 24 , Ihss ; 18 B 537,/’. 

(67) S. 44— Suit to recover possession of pro- 
perty belonging to religious institution, with 
mesne profits realised therefrom — Whether 
bad for misjoinder of causes of action— See Lt- 
tflTATiON Act, No. 104, 35 P, W. R. 1908. 

(67 -n) S. 44 — See No. 35, supra, 

(68) S. 44 (a) — Whether defendant may by 
his conduct waive the benefit of the rule con- 
tained in this section. See Rf.ligioub En- 
dowments, No. 5, 8 0. L. J. lOG. 

{68-a) S. 46— See Nos. 51*aijd 52, supra, 

(69) Ss« 48 and 54— Presentation of insaffici- 
ently stamped plaint— Making up of stamp 

uty sttbsequeni to the period of limitation for 


Civil Procedure Code^-lConfintecd). 

the suit— Validity— See Limitation Act, No.’ 
1, 1*23 P. R. 1907 r- 82 P. W. R. 1907. 

(70) S. 30 — Plaint — Amendment — Plaint 
barred hif time on the face of it — Amendment 
to biing the claim itithin time cannot be 
alloiccd— Practice — Plaints in shm't causes 
— Counsel settiur/ or drafUuff nkint — 
Disctetion to alloir un taxation cminseVh 
fees 

A feuil brought to recover .a sum of 
money from defendants. The claim as made 
out in llio plaint was on the face of it barred 
by time At the hearing, the plamiifE sought 
lea\'j to amend the plaint hy lehing on a 
document which Inought theclaiin^ within time, 
but which was not mentioned in the list of 
documents annexed to the plaint — 

Held, that tlie plaint which was bad on the 
face of it could no| he allowed to bo amended 
in the way suggested. 

All amendments in a plaint which do not 
cause an injustice to the other side are 
allowed ; but if the amendments pub the other 
side into such a position that they must be 
injured, they ought not to he made (u). 

The Taxing blaster should allow counsel’s 
fees oil taxation, where pLiints, in short causes 
are draw n by counsel, it ho is of opinion ihat it 
was not unreasonable to submit them to counsel 
to be drafted or settled. Gunnaji Bhavaji v. 
Makanji Khushalchand, 10 Bom. L.R. 909. 

ItUSB.'LL, J. 

Jicteiemr^ -(a) 10 Q. B J). 550, 19 Q.B. 

P .3')!, 32 W R. 202, F 

(71) S. 50 -I*hiintilT sU ing in plaint w'hat 
111 his opinion is the ground to get over the bar 
of limitation— Right to change the ground to 
get over the bar of limitation subsequently —See 
liiMiTATiON, No. 5, 10 Bom. fj^R. 346. 

(72) S. 50 — does not iirevenfc plaintiff froufi 
entering in plaint approximate amount of dam 
ages claimed and offering to pay more Court 
fees if the damages should prove heavier than 
anticipated— Sec Coi utFees act, No 11, 17 M. 

L J. 025. 

(73) S. 50 — Ulus. (6 ) — Admimsii ator, suit by 
— must issue hef oie he can sue — 
Fcni-suit. 

No suit IS maintainable when instituted by i 
person in his capacity as the administrator of 
the estate of a deceased person unless and unlill 
letters of Administration are issued to him 
entitle him to sue in such representative oapa- 
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Procedure Mit--(Cmtinutd)* 
city. The Adwiniitrator-General of Beni^al v 
Unt Mohaa Hoy, 12 C. \V. N. 738. 

IPletciieb, j. 

( 74 ) S. 01 — Plaint to be signed bi/plauititf — 
Cases nhcn signatme IS dispensed iiith— 
“ Good cause,’* significance of the voids, 

S. f)l of the Civ Pio. Code eontains a iiile 
and an exception to that rule The uile i*' 
that phiintifl and his pleadei, if .irfiy, shall 
sign the plaint. Where there is a pleader to 
sign^ no exception is made. Put for plaintiff's 
personal signatuie an exeepiiuii is piu\idod h'l 
specified reasons. Whi n resort i.s had to the 
exception, such reasons must be asserted m 
everv case.* It is a misinterpi elation of the 
proviso to sav that “ absence " is a good cause 
of not signing, it is onl\ absence of such a 
kind as makes signature impossible that would 
make this pait of the proviso applieabU. But 
the words “ other good cause ” are of a widei 
significance, and. lU effect, lea^e the matter to 
the discretion of the Couit, for lach case mud 
be treated by itself. So, unless by reason of 
absence ci for other good cause, the plaintiff is 
unable to sign, the language i>f S. 51 is impe- 
rative that he shall sign (a), Chandra Mai y. 
Ganpat Buo. 4 N.L.ll. 117. 

Stauyon, \j.c. 

Rejcrcnce . — [a) IG C.P.L R. 103, 

(74 a) S. 61— See No. GO, supia 
(76) .S'. OiS— Plaint in a ^nif Joi injiiucliun^ 
irhethei could be ainendul into one foi pos- 
session— Altei at ion IV the lehef jnayedfoi , 
whethci alteis tliaractei of suit. 

Plaintiffs sued fr i an injunction icstraining 
the defendant from interfeiing with then 
dealings, in respect of certain property of 
tUcii's, of which the defendant had taken 
wrongful possession. On the defendants plead- 
ing title to the property, plaiutifls prayed for 
amendment of then claiiii by claiming posses- 
sion and damages 

Held, tha-t a suit for a dccl nation cannot be 
regarded as inc.onsistont with one for possession 
(a) and that an alteration in tiie relief pra\cd 
for, would not alter the character of the suit, 
so as to pre\ent and amendment of a plaint in 
that respect (6) Harji Mai y. Pokhar Das, 
136 P-B. 1906 117 P L K. lOOH 
Rrid, c.j. ^ 

Be^ei‘encfs.^{a} 11 M 295, 1'i' 16 ISl. 16.7^. 
200. 805 A 26 846, / , 1 P.R 1900 & IGl 

P.B. 3888, li. 


Civil Procedure Code— (Cpn^inweSj. 

. (75-rt) S. 63— See No. 46, suRra. t 

(76) Ss. 5U, 04, OHS and OBB’^AmendmetU of 
I plaint — Finality of appellate order cdkfirm- 
mj Older of amendment ^Revision — S,/0 
of Act XVIII of IBUi, as amended by Act 
XXV of 1890. ‘ 

Held, that an appcdlate order, confirming an 
order returning a plaint Ur amendment, is 
I final under the last para, of S. 5*88 C P.C., and 
I IS consequent!) not open to revision under S. 

I 70 of Act Will of 1884, as amended b\ Act 
I XX\ of 1899 , but Its legality can be question- 
i ed in appeal from the final order rejecting the • ' 
plaint, if one lies in the case to the Chief Court 
j Malang v. Mohammad Alias, 15 P W.R 1908. 

I Rkii), c.j, 

I (76 a) S. 54- See No^. 69 & 76, supra. 

' (77) S 00- l> 0 i aments not wenhoned in the 

1 ptuint — Insjmtion hy dejendaut befvie 

liliiuj initten st 2 temcnt--Pi actue. 

lb has heretofore been the practice, not to 
oidci the plaintiiT to give inspection of docu- 
ments, other than those relied on in the plaint 
and included ui the list of documents annexed 
to the pl.iint, as required b) S. 59 of the Code, 
till after the written statement is filed. 

This is not, howo\er, an inflexible rule in 
all casct). Thcie may be cases, where it would 
be impcralive to otdci the phiintifl to pioduce 
and give inspection to the defendant of a docu- 
ment which he lua) not have mentioned in 
the plaint, or enumeiatcd in the list of docu 
incuts annexed iheieto. Khetlidas Y. Muvo- 
' turn Das, 9 Bom. L K. 1084=:- 32 B. 152. , 

I)A\AI<, J. 

; (78) Ss. 68,69, 96,100,101, 112 and 113— 

Suit set down for an ej paite decree before 
Mie dale fixed in the summons for hop ring — 
Piactice. See Ex paiitf. Decukk, No. 1, 10 
Bom. L. R. 301. 

(78-n) S. 09— Sec No. 78, supra. 

! (79) S.s, SO, 162, 006, 621, 029- Notice, service 

' of, ij piojiei—Seivice on the outer-door^f 
the office- -Heiicu , order on, if can be gues- 
, iioncd in appc^al fioin final decree- •'Guar ^ 

] dian of minor applying to refer to arbitra-' 

J tion— leave or consent of Coiut, if neces- 

, y 

j 

j Affixing a notice to the outer-door of the 
> office 111 which the person to whom the notice 
was addressed w'orks as an employee is not a 
good service under S. 80 of the Code of Civil 
[ Procedure. 
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Civil Pi»ocedtti»e Code— (Con/intt^t?). 

Undet S, 629 of the Code of Civil Procedure, 
it is open to tho appellant on tlio appeal fioin 
the nnal decree, to take objection to the older 
passed on the application for review. 

A Judge (neb being a Judge of the High 
Court), other than a Judge who delivered the 
judgment, has no jurisdiction to grant an appli- | 
cation for review on the ground that no le.ive 
or consent of the Court under S. 462 of tho 
Codcf of Civil Procedure had been gi\(*n to the 
gu irdun*r/d /t/cm to icfer the matter in dis- 
pute between the paities to the suit to arhilr.i- 
uon. ^ . 

•S'cm/i/c. -“Suth lca\e or consent oi the CViirt 
to the application by all the piitn*. to refer the 
matter to arbitration nob iiecesha.} undci S. 
462 of the Code of CimI Procednic (//) Annada 
Krishna Dey y. Jogendra Nath Dey, s C.C.J 
294. 

^UuLE\N, C.J., and r. 

liejcieuccs — (^0 28 \. ‘15, Apia. , 24 M. ^26, 
not F. 

(80) S. 82— DuU of ^Court under seciioii ue- 
fore proceeding with appeal— Sec I^imitvimon 
Act, No, 116, 18 M.L J. 96. 

(81) S 82 — Substituted service when to be 
granted. See Act IV' oi< 1869 (I)ivoiicJ’), No. 

1, 4 L.B.R. 195 

(82) iSs. andlU—Xofledaudtonbu fmhfe 

wider S. — Wlicthci iwaiidoles onici 
vnder S. 17-t,Cn\ Pio Code. 

The omission of the Judge to lecord under 
S. *82 of the Code an express declaration that 
tho process was duly served cannot inv alul.it <* 
his order under S. 174 of the Code Sree 
Krishna Das, /a 4 M L T 288. 

Millku and Pimifv , jj 

(82-fl) S. 96— See No. 78, suput. 

(83) .S. 07 — Dismissal o) suit under S. 07 Cir. 
Pro. Cod^ (Aft XIV of JSS‘D fot not payiiuj 
process feeS. 97. C. P. C applies only to 

m first lumimg—Cowse to be adopted aftei 
plaint is } eta rued fm ammdaient— Chief 
Court's poieer of ierision. 

Held, that when a plaint is retuined for 
amendment the proper course is to give another 
date foi next hearing of the case after the day 
by which the amended plaint is to bo re-filed. 

held also, that S. 97 C. J^ C. is applicable 
only to oases in which plaintiff fails to file 
Thulbana for ttie first hearing. 

* Held further, that as a general rule, the 
Chief Court will not interfere on the revision 
16 C 


Civil Procedure Code— 

side when the pstitioner has another remedy, 
I but lb Will do so m exceptional circumstances. 

Bhahabdin y. Anjaman I-naamania, 65 P. 

W. R. 1908. 

Che VIS, j. 

(83-0) S. lOO-See No 78, sapia. 

(88-6) S 101 — Bee No. 7«8, supra, 

(84) *Ss* Jte> and ItKt Suit foi icdcmpiion 
fh^iyissed fai defoalt - Fiedi suit for the 
same hai rat. 

If a nrio’^tg'igoi sues for ledemption and his 
suit li, dismissed under .S J02, Civ. l*ro. Code, 
.and he. thouMflcr, brings .i ^icsh suit for re- 
demption of blie same mortgjige, the cause ot 
.1' tioii in the .second suit is the SMine ns the 
ciiise of action lu the fir.sl jind is baricd by S. 
108 of the Civ l*ro Code Gurditta Y. Narain 
Das, 43 P.K 1007 = 169 P I. U. 1908 

R\'ITIG\N .t * 

llefeiences —15 C 422 (P.C ), Il7 P R. 1891 
and 32 P R 1905, b\ 10 P> 28, D, 25 M. ‘JO 
(P.B), 7JJ 467 18 H 667, 19 A. 202, -!/>/>»., 
86 P.R. 1877,11 PR. 1881, 6 M. 119,7 M. 
132, 11 A. 386 and 15 IM 366, doubted 

(85) Ns. 1(K7, 10,1, tl' IJ7—Suit, disunssal 
of. foi absence of (ounscl — Counsel not able 
to appeal — Jtefw n of bi lefbif junior counsel 
— I*} notice 

Ss 102 it 103, Call Procedure Code, (1SS2), 
do not apj)I> when the plamtifT is present in 
I Couit, though the counsel whom he has 
! iiibti acted to coiiducl his c.i'-c aic not present 
I when llic lasi* is called or. foi hearing Under 
[ siioli ciieiimstaiiees, tlu Couit hearing the 
j case should piueeed undei S. 1 17 of the Code. 

I If thoie IS a chance of neither of tho two 
[ counsel biicfed in a case being able to attend 
I when the case is called on, one of them must 
I return liis biief in gC)od time. In case of 
dispute, it is the duty of the junior to return 
the brief or to make arrangements for some 
other counsel to attend till ho can come in. 
Esmail Ebrahim Y. Uaji Jan Mahomed, 10 
I Join L R 1172 

13vsih Scott, c. .t. & B\TrHEi.oii, j. 

(86) Ss. lOil, 103, 1 ,j 7 d 138— -Pleader 
applying fm' adjownment- FJfcct. 

In this case the hearing of the suit had been 
fixed for the 9th November. On that day, on 
the case being callJtl on, the pleader for the 
several parties put m a.n application for iid4 
journmeut on the ground that tho parses and 
their witnesscss h.*id been prevented from 
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boipg present by the fever epidemic. An ad- 
journment for one hour only was grai ted to 
enable the pleader for the plaintiffs to consider 
what course he should pursue. On the case 
being called oil at 2 p.m., the pleader for the 
plaintiffs got up and lofr. the Couit. His name 
was called out and the names of the plaintiffs | 
>\ere also called out. The pleader had i»ot | 
stated that he bad no inst ructions to proceed J 
with the suit. The Judge dismissed ^he suit. ; 

Jleld, that the order dismissing the suit was i 
an order under Ss. 102 167 and not undei S 

158 of the Code, and that the plaintiff’s remcch ! 
was by an application under S. 103 of the | 
Code. Allahdino y Nawalmal. 1 S.L R. 224. ' 
Phatt, j‘c. and Cuoit ii, a j c 

(87) S. 10J~ Dismthsal of suit foi ihinitU — 
(hound Joi dtimi<isal oidfi heimj set asuii*. 

The only ground on which, iin order of dis- ' 
missal of a suit foi default. (a»'i he set aside in . 
pursuance of the law as laid down in S. 103 of 
the Code, IS that of the plaintiff’s being pre- ; 
vented b\ any sufficient cause from appearing 
when the suit was called on for hearing. A. > 
L. A. R. Lakshmanan Chetty v. Y. R. P. P. , 
L. Yellayappa Chetty, 4 L. H R. 221. i 

Haetnoll, j. 

(88) S, 103 — Suit— Default of appeal ance — ’ 
No appcarnce by counsel — Dismissal foi de- [ 
fault Sufficient cause for detualt. 

When a suit was called on for hearing nei- ' 
ther of the plaintj/rs counsel was present, but | 
the plaintiff was present in person. However, ) 
to enable them to come and .•ip})oar, the ilofen- ' 
dant’s counsel raised issues in the case At the ' 
end of that time, the Court gave n limited time . 
for the plamtift to appear. The idain tiff’s • 
counsel did not turn up v^ithin the time allow- ■ 
ed, whereupon the suit was dismussed. The ; 
piaintifl then applied, under 103 of the Civ 
Pro. Code, for the rcbtoratiou of the suit. | 

HeZd, that there was no sufficient cause for ! 
setting aside the order of dismissal {a), Es- 
mall EbFahim v Haji Jan Mahomed, 10 Bom. 

L. R. 904. , j 

Bussell, j. ! 

Deference’s:— ‘(a) 18 B. 12, followed and 26 M, | 
699, not followed. 

(88-tt) S. 103 — Spc Nos. 2, 84, 85, and 8G, 
supra. 

(89) Bs. 103t 311, bS8 d Appial ft am an 

order refusing to set aside oj der dismiss- 
ing an applfdation for sr ‘ing aside fJie sale 
in default. 


Civil PwMedupe Code— 

S. 647 is so worded as only to render prmj- 
.siuns of procedure applicable and cannot M so 
read with S. 588, cl. 8, {a) as to confer, by 
plication, an indirect right of appeal, inasmuch 
as appellate jurisdiction cannot bp created 
except by express larguagc in an enactment. 

No appeal, therefore, lies against an order 
rejecting an application, under S. 103, of the 
Civ. Pio. Codo, for reviving an application, 
under S, 311, of the Code dismissed for default. 
Musammat Sobaran Kuar v. Ude* Sah, 10 
O.C. 353, 

(lltEKVEiJ, J. C. 

Itejei cnees — («) 10 B 433, 27 C. 414, 31 C. 
207. k 11 M. 319, 7?. 

(90) Ss 103 and 647- -Application for revi- 
sion —Disinmal foi default— Power of 
Com t to i esforc the appheahen. 

Where an application for revision is dismiss- 
ed for default of the petitioner, sneb petition 
ca.i be restored b} the Court under S. 108, 

Ci P C , by vitue ot the p»*ovisiona of S. 647 of 
the Code (a) Jjwani v. Bhagel Singh, 97 P R. 
1907-33 PB.R 1908. 

Ctiati Ell 11 ;ind Johnstone, j.r, 

Hefeiences ~(f/) 109 P.R. 1882, Dm. 76 P.R. 
1903. 75 P R. 1881; 54 P.R. 1901 (P. B ); 14 C. 
177, 62 P.R. 1894, It and D. 

(91) S. loH^ Jieaiing of applicatum undei% 
diirimj pendency oj appeal 

Where after preferring an application for 
setting aside an cx imtic decree under S. 108, 
C.PC., the defendant pioferred an appeal 
against the decree 

Held, that the first Court had jurisdiction to 
hear the applic^otion during the pendeucy of 
the appeal Sarat Chandra Dhal y. Damodar 
Manra, 12 C.W.N. 886. 

Doss, J. 

Bejeicnccs'—O W.R. 301, 27 M. G02, li; B. 
L.R.P B.R., p. 302,35 W. Va 384^*14 S. K. 7, 
Tidied on. v 

(92) S. 108 — Adjourned date of healing— 
party not appearing— Filing written state- 
ment — Application to set aside decree, 

A defendant, after filing a written statement, 
failed to appear at any adjourned hearing and 
an #’ 2 ’ pai te decree w'as passed. Held, he can 
apply under S 108 of the Code to set aside the 
decree. Mnnlappan Chetty v. Balayan Chetty, 

4 M. L. T. 216. 

Sanxaran Naiu and abdub RaHim, jj, ^ 
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Cfyfl IPfocedUFa Coda— 

Heferetices i—lS M. L. J, 51, 23 C. 738, 20 B. 
380, 20 A. 105, F. 

(03) 8 Ex parte deaee arjainsi a num- 
ber of defohiants^Ofie defendant applying 
to set it aside — Decree set aside as against 
all defendants — ] ''alidity. 

The petitioner brought a suit to recover a 
certain sum of money from three persons person- 
ally and B-s managers of a devastauam, bcir g 
revenue paid by him for tho defendants. The 
defendants did not appear 'iind the petitioner 
obtained an ex pat te ordering tho defen- 

dants personally and from the devastanam to 
pay to the plaintiff the amount cUimed with in- 
terest and costs. Tho thud defendant applied, 
under S. 108, C, P. C , to h^ve the decree bet 
aside, and the District Munsiff set aside the 
whole decree as against all the dcfendarits 

Held, that the ex paile dociee as against the 
defendants, other than tho one who had '>hown 
sufficient cause within the m<Mning of S. 108, 

could not bo set aside. Yalia Konikkal Edathil 
Cheria Panji Achan v. Marutha Yeera Ka- 
vundan, 4 M. L. T. 230. 

Munuo and Audlu llAiiiiM, jj. 

Refeiences ~2G :M, 004, 18 B 1J2, 8 W. it 
260, 25 C. 155, 1 C. W. N 460, 2J A 383, li 
and ExjH, 

( 04 ) Ss. lua and Io7 — Sait (fa imf c-\ pai Ic 

• — Application Jot setting aside the e\ parte 

decree-— W he/ he i at the stage of the Imai mg 
the salt wasdccieed ex parte. 

At the healing of a suit, after the plaintiff 
closed his ease, the clefendiint contested th<^ 
whole case of tho plaintiff, ffh'd some docu- 
ments himself and examined some witnesses 
On the fourth day after the defence began, as 
some of the expected \vitnebscb foi the defence 
%id not turned up, application for adjournment 
was made by defendant’s Counsel. Tho case 
was adjourned for the next day, Jiisti to enable 
the witnesses to attend, and secondly, if such wut- 
nosses did not attend, for a proper application, 
supported by affidavit, for adjournment being 
m^e. On the next day the application for 
adjournment was refused, and the suit was 
d^oro^d ex parte* Tho defendant, without ap- 
pealing against tho order refusing adjournment, 
hppiled under S. 108, C* P. C. , foi setting aside 
the ex‘ parte decree. Held . 


i Civil Pronedare Code— (Confintied). 

I Under the circumstances, the decree had not 
j been passed ex park and that tho defendaiiii 
was not entitled to apply under S. 108. 

‘ Tho defendant was not, however, without 
I remedy if he was not satisfied with the order 
, refusing adjournment, his course washy way 
I of appeal against that order, and it the Appel- 
, late Court considoi'- auy fmther evidence 
iiGcessary^ it may direct that evidence to be 
! taken, or possibh the defendant might, if in 
i lime, apply for a review. Kader Khan v. 

I Juggeswar Prasad Singh. 85 C. 1023. * 

WoODUOFli’K, J. 

(95) Ss 108, Ti? and 15s -Defendants apply- 
ing jot adjoninment after settlement of 
issues— Suit ad foamed to a fixed day — 
Minoi defendant applying for adjournment 
ihyough Vakil— Refusal— Vakil informing 
Court that he ho.s no instiuetions and 
abstaining fioui taling further part in 
i ase— Hem ing of suit mocccdcd mth, 
mmol's cjuaidian ad liLem only bevng 
absent — Deciee against both defendants — 
dioee agamsf minor whether e\ parto.‘ 

A uil ag.unst a father and his minor s(m, 
w'h(^ w^a^ stated to have been adopted by the 
falhci’s uncle, foi tlie »vcovciy ot mortgage 
nion-y, was, owing to alleged negotiat ions for 
i .i eoioproinise, and >11 tho rctjiiCht of tho paitiep, 
linall> adjouiriod, .afti’r tlio settlement of 
' issues to tho 2f)th June 3901 On the 24th 
June, the allf‘ged adoptive mother of the ‘2nd 
defendant, being hns gnaidiany/f/ litem, present- 
ed a petition pia>ing for tv\o months’ time to 
enable her to produce evidence on the 2r!d 
dcfendriuL’s beh.ilf. On this pcUtion being 
rejected, the vakil, wlio till then appeared for 
the 2nd detendant .ind who moved the appli- 
* cation, informed the Court that he had no 
! iiistiuctions and abstained from taking any 
I further part in tho suit. The case w'as proceed- 
I ed with, the guardian ad litem of the 2nd 
j defendant only being absent and a decree, in- 
I eluding also the share of the 2nd defendant, 
(who had pleaded that, owing to his adoption, 
the mortgage w.is not binding on him to tho 
extent of his interest in the land), was passed 
in favour of tho plaintiffs. On the plaintiff’s 
proceeding to execute, the 2nd defendant’s 
guardian ad litem applied, under S. 108, C.P.C., 
to the 1 )isti ict Judi;e, to have the decree set 
a»sidc, who dismissed tho application, being M 
opinion that tho decree should be taken as on 
passed under S. 15S, C.F.C. 
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Civil Procedure Code--(Cofthtitu*d), 

Held, the case not being one in which lime 
had been specifically granted to the 2iid defen- 
dant to produce his evidence or to caubc the 
evidence of his witnesbes or to pci form some 
other act necessary to the further progiess of 
the suit and the adjournment being an adjouin- 
ment of the suit for the convorneiieo of all the 
parties, that tlic ground taheii by the Distiiet 
Judge in dismissing the petition was clearly 
unsustainable, that the action of ♦‘the Couit 
must bo taken to ha\e been under the fiist 
part of S. 157 of tho (3i\ Pm Code, and (bat 
the latter part of S 157 had absolutely no 
application to a case, like the present wheio 
tho Court at once piocceded to trial and jud'^- 
ment (< 7 ). * 

Held, further, that the deecee pi*;sed against 
tho 2nd defendant must be heid, under the 
above circum‘'tances, to have boc’n e\ puite, 
although bis pleader Avas present and applied 
for adjournment (5). 

In cases wh( it a pleader informs the Cunt 
that he has up uistruetions, it would be \\«*ll 
explicit! V to asc-citaiu whether the ploadei 
seveishis eoniit'ction AMtb tho case Ramanuja 
Reddiar v Ramaswami Aiyangar, 'Of J. T 
225-18 M L.J. 51. 

Si An u., c i iud Ki ssm.l, j. ) 

Jieit-ienoes — (r ) 1 A1 11 C It 5b (» 

M H C R 262 and 10 M 270 /,* (/,) 22 \ 06 
and 28 ih 11 1 H 

(%) il ‘f f!} .)t cid- 

I'H' liX paiLe {Hilci '>iUn’</ ot 

Hji i< ii\ 

S. 550 of the CiA. Pi* Code oouti-niplates 
that on the (1 ife iivcd for licaring, the Couit 
shall examine 1 bo |Mdgnient-d( btoi in the pic 
s^iuo of the p» iM’us on whom notice has l^ccn 
sened 01 tUcur flv.idcis Tins should be btiiU- 
1> r aiiioJ oir 

If the oi^J0cloL had iiu rK'lice ol the appliea- 
iio'J f* I nisi‘l\( )K\ ho IS entitled to apply 
iinucr S 108 of the Ci\il Piocidure C< dc to set 
aside an CJ ;w/b’ crdei pa-'cd under S. 550 of 
the Code, but if notici' had l)cen sci \cd on him 
and he was picAcnted li\ ,niy mihe jcnt jeason j 
from iippcanug and if the <as<‘ wa.s heard I 
tu po/ under S 850, he is emu led to make an | 
application undi'r S 628 of the Cu. Pro. Code, 
to set aside the cx pro *r ordei on the gionnd 
that It was in eontriiveniion of S. 3.';0. Mool 
Chantf Ram v, Sarjoog Oershad, 7 C L.J. 
268. . ’ i 

IMooKKRjLr. and Hoi :i jup, jj. I 


Civil Procedure Zodt--(Vontimied)> 

(97) Ss. WS ami TiS'J-^RcdicmUvg^lieinand 
of CISC --Trial on inerits. ^ 

In au application under S. 108, of tho Civil 
Procedure Code, on the grounds of fraud and 
suppression of summons, tho Munsiff rejected 
the application holding there was no fraud and 
no supprchsion. On appeal tho Distiict Judge 
pissed the following judgment i 

“ This wai ail application under S. 103*, Civil 
Proeehnx Cjde Atcer hearing arguments of 
pleaieis, I am of opinion that this is a lit case 
hu ri‘man I OrlciX'l s.c'sordiugly thit the ap- 
piil bi allowed and ihc suit be remanded to 
llieLiw 'I C)iirt for tfiil oi merits ” 

H(dd, this w'ls not. a proper judgment. The 
case ha\mg bem in fict tried on the merits, 
th3 District Judge had no jurisdiction to le- 
muid It, but should ha\e come to a eonclubioti 

on the c\ ide ico Souaulia Sarkar v. Beake 
Mandal, 7 C L.J 379 

j ifirav and C vbi*j,ii.s/, jj. 

(98) »S's. iOb, .yu — Jtak* diSLliaf jtd Oij J{vjh 
(Joni t - iJisttK f litdijc—Pourr to t e-open 
(jarslion —0/ dn scltiiiq a^ulc ex paito i/eci ee 
— App>mlyif opiU to iifiatk iH—PetiUon to 
Hujh ('out t— Fit Ah in ffidgment-- Affidavit, 

If ncieshdi i/. 

\n ei p u tv di rei> w.u set 'aside under S. 108 
of liio Code of Procedure by the Alunsiff, 

A Mile to set aside this order was discharged bv 
th ‘ High Goni 1. Subsoijucntly on appeal from 
th-' finnl dcci,", the District Judge set it aside 
on lb ground that the order under S. 108 was 
not piopei 

iJidd, the Distir'i ludge had no jurisdiction 
to con.-idcr the piopricty of the order, after the 
disth.P'ge of the rule hy the High Couit. 

Held lit t tlivt - ft was not open to the pUm- 
iitl to challenge tho validity of the older iii an 
iipncal against the final decree. S. 691 of th« 
Code of Civil Proccduie has no application to 
such a case (a), 

J*vi Mooli tjvv, d "AVhcrc the facts in a 
petition to the High Court appear bullicieutly 
fioiii the judgments of the lower Courts, no 
afiidavit need be fi^ed (5). Mussamut Karl- 
man v. A. H. Forbes, 8 C.L. J. 808. 

Hahiungton and MooKEKJiftb jj. 

s (n) 22 C. 981 aud 25 A, 280/ 
l'\ )b) 82 C. 146, F, 
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Civil Procedure CcAt— (Continued), 


Civil Procedure Code— 


S* 11*2- Sec. No. 78, stijnru 

(98-^) S. 113— Sec No 78, svpta, 

(98-c) S. 117— See No 85,supui. 

(99) S. 130, .scope of’-Dmiehon -Ltivncc 
wficn to be sh uvk off. 

S, 136 of the Code of Civil Procedure !*> hased 
upon Order 31, Rules 21 of the Supicnie Couith 
m England I> renders the defendant liable to 
have bis defence struck out upon failine to 
answer an ^inteirogaton. Tt docs not mate it 
obligator) upon the Com t to stiikc out the de- 
fence under all ciicamstaiioos \vUatt'\ci 

If theic IS obstinacy or contumac\ on the 
part of the defendants or .i wilful atienipt to 
disregard the oidei of the Couit, an ordci undci 
S. 130 of the ('ml Procedure Code is iipj ro- 
priatc. Banshl Singh v. Palit Singh, 7 C.L J. 
295. 

Mookeiuej: and CAsnnis/ jj. 

References — (a) W.N. (Eug) 201, W N, 
(Eng.), 229, W N (Eng.) 193 , 34 1.. T. 752 , j 
C. 707^5 C. L. R 509 . 9 C. 923, It. 

(100) Ss, J3H, IS9 and — Dm aments not 
mentioned in list filed uith plaint- Disme- 
ttonofCoiui inexiludiinj^Cci lined (Opies 
oj public dociuneiiis oi leioid of juduial 
pt occedinqs — Ki toneous eJ ( li(.sion — Second 
appeal. 

5\hen aplaiutill seeks to produce documents 
at thotiial which ho had failed to mention in 
the list annexed to the plaint, the Couit has 
clearly a discretion u.idei S I'VJ of the Civil 
Pro.*Code whether to lecene oi to reiect them. 
Butin exeieising this ducretioii the Coiiit has 
to bear iii mind that the scetion was enacted 
to prevent fraud by the late produetion of 
suspieious documents and not to shut out for- 
mal evidence be^ond suspicion such as <ci titled 
copies of public documents or iccords of 
judicial p-oceedings (a) 

Whenasuboidinatc Court has refused in the 
ori«neous exercise of its discretion to icccnc 
documenUny evidence which ought to ba\e 
been accepted, the High Court has ample 
power to interfere iindei S 584, C. P. C. (5) 

Unless culled upon by the Couit, it is not 
obligatory ou the plaintiff to produc docu- 
ments on which he relics but which he has not 
filed with the plaint, at the first hearing when 
issues are framed (c). TalewftF £ingh v* Bhsg- 
wan Dai, 12 C. 312 = 8 C. L. J. 147. 

•Hqokkrjek and CAsrEiisz, jj . 

Beferenccs 23 W. R. 29, 23 B. 173, te- 


hed on , {/>) 20 C. 7 tO, 8 B. 377 & 8 M. 37 J, F , 
(c) 1 B. L. R. 120, 21 W. R 42, F. 

(100-//) S. 139— See No. 100, supra. • 

(101) Ss. loG and 373~-Jiirisdution to pass 
Older conditional upon paymcnif of costs, 

A Couit lias no jurisdiction under S. 16G to 
pass an order eondilional upon payment of 
costs, such as IS provided in S. 173 of the Code. 
Musthan Rowthar v Natharsa Rowthar, 

4 yi L T. hoo 

VV \1.LIS, J 

a 

(101 a) S. 157— See N('s. 81), 91, and 95, 
s//^w //. 

(102) S J.jf<—Pou ei of dismn^imj suit — 
Plfuutif} ifddiKiiKi some endem e- }sou sei- 
tue on .some of I*lfnnhir.s witnesses 

It IS onlv under very except’unal circum- 
stances, and when ho other provisions of the 
Code .lie .ipplicible ton case, that resort should 
' be had to the vorv sLnngcnt provisions of S. 158 
I oi the Ci\ Pio. Code. Whoic four of the 
j wituess-es of the plain lifl wore e niiuined, it is 
I not open to the Couit lo dismiss the suit under 
I this sectioi) without hiking into cons'dcr.itu ii 

• the ('V ideucc on the i ecord, simp! v hocause some 
I of the plaintill’s witnessev vvho hud been t-uni 

I moned to attend on the date of hearing were 

I not solved with tioIko. Kartar v Surasti, 9 

- PR 1908-^28 P.W H 1908-98 P.L R 1908. 

» 

1 

i Siivif Pin, .1 

1 

I (l()i-<f) S lo8— See N(.^ 8(.), 95 .iiid 102, 

I so pi a. 

! 

I (lu.l) »Ss. and h*>L—.'inulen oj pioof aii 
I deteudaiil oj pioriiiff phnnfiff'.s aduptiun-- 

adoiitu e fathei , thouijh cited as UHtncs.s, 

; abandoned J bfi both sides — Defendant apphj- 

j inijjin e.iam\nation 0 ] adoptive fathei afiet 
I both sides had t lesed case— Application pro- 
I ptihj tube leJusid—J^aJilij in coiuluct of 

liti(jation—Dest eiidcnce- -Ki idcnce Actf 

j ,Ss.'// and 

I One Baiiikauingn , when he was joint with 
I hii voungtr brother K and ucted as Kaita of 
i the joint family, tonvojed, oi: 12 10-1908, to 
one Pun a poi lion of the joint property. In 
Jaiiiiar), 1905, K sued to obtain possession of 
I htilf the aforesaid share, claiming that the sale 
! w.i'- void for want of consideration, and, in any 
i ca^e, could not biriR him, as it w^as neither 
I necessary nor beneficial to his interests. .The 
j di fondant, inter aha, allcgtd that the plaintiff 

* was adopted soon after October 18ff8 by one 8. 
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thereby losing all title to che property of his 
natural family. The defendant had the burden 
of proving that the plaintiff had been adopted 
by S. The general rule that the best evidence 
should bo given required him to pub the adop- 
tive father into the box. But he deliberately 
closed his case without tendering S, though 
both sides had included S m their lists of wit- 
nesses. After the case was closed and was 
posted for judgment, the defendant Applied for 
leave to examine S, who was present in Court. 
The fiist Court refused to examine S 

Held that S. 181, Civ. I»ro. Code, had no 
application under the circumstances, that 
there was no roAson whatever whv the fii-t 
Court should have exercised the power conferred 
on it by S. 165, Civ. Pro. Code, and that it was 
not bound toovamine S. but exercised the 
discretion allowed in such matters, not only 
legally, but wisely (a). To countenance a man- 
oeuvre of this sort would onh lead to laxitv in 
the conduct of litigation. 

If a party wuits a certain pei^o i examined, 
he must tender him for examination, and S 
181, Civ. Pro. Code, does not require a Court 
to examine a witness, simply because ho nia} 
bo present in Court (5). 

It was objected, also, that the pleadings did 
not include an allegation that 8, being a nt- 
luctuj, could not adopt, and that the first Court 
should not have relied on orders iccordod in a 
suit not tn/e7 paites^ showing that J, whom the 
defendant’s witnesses dcscu bed as having taken 
a prominent part in the adoption cciemon> in 
IfiOO or later, was already dead in April 1809 , 
held that the f«ict that J died early in 1890 was 
relevant under S. 11 of the Indian Evidence 
Act, and, if he was tieatcd as dead, in a civil suit 
to which he was a parU , Inc Court’s order waf» 
good evidciiLc of a fact which might bo proved 
otherwise (Soo S 43 in the Indian Evidence 
Act), Bamkrisbna Puii v Kisaugir, 4 N. E. 
K. 120. 

DllAKL-BllOLIvVI j C, 

^ifere7ices — (</) 2 Ch. 17i, II : (6) P W. R 
38)1 and 13 W. E 185, F. 

(103*a) 8. 171 -See N(» 82, 

(108-6) S. 170 -Sw No 47, i,upra. 

(104) Sr. 179 aud 180 — tCxaminationof defon- 
daali as witncM (DC plaintilTat the veiy outset 

pf tbtjcasc, piopmty of. 8oo Rks Juwt.vTA. 
Scr, 7, 'lid P.W.E. 1908. 


(I04-a) S. 180 — See Nos. 47 and 1^4, 

(104-6) S, 181— See No. 103, supra, / 

(106) Ss. 291 d 19S— Suit tried partly by one 
Judge and partly by amiher-^Prelimmary 
order befoi e completion of ex tdence — Fwwf- 
tngs of fanner Judge, 

This suit WAS tried in the District Court 
pirtly by one Judge and partly'by another. In 
a preliminary order the first Judge came to oor- 
tain findings and directed that after certain 
evidence had been taken with regard to the 
moitgago of the lands the final decree should 
take a certain Hhrpc. The Judge who finished 
the case disagreed with his predecessor and 
gasc a different decree to that ordered by the 
first Judge. 

I Heldy that the order of the first Judge did 
; not have the force of a decree and that it was 
I the decision of the second Judge that decided 
I the suit, and that it was that decree that was 
I appealable, and not the order of the first Judge. 

! Ha Nyo v. Ma Yauk, 4 L B. R. 250. 

I Fox, c. j., and Hvhtnotj , j. 

1 (105-(/) S. 108— See No. 105, supru, 

j (IOC) Ss. 198, 202 and 375— Com promise — 

I Judgment— 'rime for its dating and signing— 

? Parties can compromise both before and after 
j ]udgnieut is delivcied — See CoMPitoMiSE, No. 1, 

I G7P.WR 1998 

I (107) S 199— dmhjwent.u ntten after Judge 
, udb iiansfei^vd—Vahditif—Judgxnent re- 

, sei led too louif. 

A Judge who hcai-d the evidence in the case 
■ is entitled, under S. 199 of the Code of Civ. 
Proccduic, to write his judgment and send it 
1,0 his successoi for delivery, although the 

judgment war. wiitteri by him after he left the 
judicial post winch he was occupying when 
I he hoaid the case. {a). Satyendra Nath Roy 
I Chowdhuri v. Brimati Thakurani Kastura 
i Kumari Ohatwalin and anr. and Lala BrjJ, 
! fiehari Bahai t. Srimatl Thakurani Kaafura 
Kumari Ghatwalin, 12 C.W.N. G82. (F.B.) 

' -7 C.L.J. 606=4 M.L.Tr 33 = 35 C. 756. 

Macj.kan c j., Rampini, BKErr, Mmu 
I and Doss, jj. 

lieferenocs (r/) 11 C.W.N. 601, 34 0. 293, 

: approved ; 7 Bom: L R. 961, 9 W.R. 1, and 17 
j W.R.475, i2. 

i (307-rt) 8. 202 — Soo No, 103, supi'fi, 

I ( 108) Ss, 20i! and 3J£f3— Judgmenb^Qletidal' 
errora-^Bevicw not necessary 
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Clvli Cod*— 

When Inadvertently wrong words are used in 
a judgment in describing the property in suit, 
the corrections may be made on an application 
under S. 4 IO 2 of the Giv.Pro. Code and an appli- 
cation for review* is not necessary to do so. 
UnlaRam V. Barhmi, 40P.L.R. 1908 ^49 P. 
W.R. 1908. 

Chattbiui, 

(109) •S. 206 — Partition suit--Prohwiuary 

order fiytk partition— Final dea ec— Appeal 
— In appeal both can he qiie^tioyml— 
Practice— Pleading fi. , 

It is open to an appellant, in an appeal 
against the final decree 111 a partition suit, to 
question the correctness of the prel unman 
order or decree for partition when no api>eal 
was preferred against such order within the 
time allowed by law (a). 

It IS not open to an appellate Court, to 
make out '"a' now case for the iirst time in 
appeal contrary to the pleading*, in the first 
Court. Mulla Abdul Hal v. Khatija Begam, 
10 Bom. L R. 514. 

Chanda VAKKA.K and Hraton, .ij. 

pKeference (n) 29 C. 758, h\ 

(110) S. 206 — Limitation for application 
under section — Power of High C nirt to inter- 
fere iu revision where the lower Court declined 
to correct a clerical error. See Limit vtion, 
No. 10. 11 0. C. 208. 

(110-flf) S. 20G--See No 301, infra. 

(111,^ Ss. 206, 208 & 259--Construotion of 
decree — What is specific movable* propert} — 
F4yecution of decroo against the judgment- 
debtor admittedly not in possession of the 
property— See Decker, No. 4, OOP.W.R. 1908. 

(lll-a)S. 208— See No. Ill, mpra. 

(112) 8.211 — Mefine piofih — Khamar land — 
Interest. 

In determining the amount of mesne profits 
paya^e in respect of Khamar land, 5 percent., 
on the value of the actual produce was held to 
be a suffioient allowance to meet the costs of 
supervision and any other incidental charges, 
for which a proprietor, who is not an ordinary 
cultivator of his Kamar land, may be liable. 

Principle upon which mesne profits of 
Khamar land should be a66e68e*d discussed. 

Interest as forming a part of the mesua 
profits or damages *cannot be allowed for any 
period subsequent to that limited by S. 211. C. 
P.€, 


Civil Procedure Code— (Con/intieri). 

Interest at 6 per cent., and not 12 per cet.t.. 
was allowed on mesne profits after possession 
was delivered. IJatuUa Bhuyaii V. Chandra 
Mohan Banerjee, 12 C.W.N. 285=- 7 C.L.3. 
197. 

MiTiiA and Caspebsk jj. 

(113) S.'Ul — Mesne piofits nivaulahlv after 
institution oj stid. 

Tndcr S.^2ll, C. P. C , niesue profits can lie 
granted from the date of the iiistitulion of the 
.suit only up to throe years fioin the date of the 
decree, although the party dispossessd may re- 
cover possession in execution beyond the said 
potiud. The woids *■'' u'huhever eicnt fust oc- 
fius*' should be construed stricily, Trallokya 
; Nath Roy Chaudhuri v. Jogendra Nath Ray, 
! 35 C, 1017 

Maclean, c. ,i., Doss, j. 


Ilefeiences . — 23 A. 15*2 — 27 1. A. 200, 24 I>. 149, 
(I6iif) 345, F. 

(114) Ss. 213, 25‘i and276-h\h> pendens-Mon#*//- 
dec? ee against the estate of a deceased debtoi — 
Claim foi mere money-deci ee not a/n advii- 
nistiation suit — Moitgage by hni— Rights 
of decree— holdei aud mmigagee. 

The creditor of a deceased person obtained a 
decree foi money .payable by instalments 
against his assets m the hands of bis son and 
heir, the defend.int 111 the case. Pending the 
apx^eal bv the plaintiff, the defendant mort- 
gaged the pioporty iii^suit which belonged to the 
deceased dob to i to satisfy the claim of another 
crodiLoi ot llic deceased. The 
coiitendeJ tint tho inortgrige was invalid 
having been made pending the disposal of his 
case and that he could sell the property free 
from the mortgage lien. 

Held, that the decree obtained t)y the plain- 
tiff not being a decree binding the property, 
and his suit not being one in tho natuie of an 
admiDistiation suit, the mortgage was not in- 
valid, and the pliiintitT could sell the property 
only subject to the mortgage. Baghu Mai V. 
Pat Ram, 52 P.L.R. 1908. 

Johnstone and Kessinoton, jj. 

]xefeiences :—C, 402, D ; 7 A. 122, 9 C. 406, 
29 M 508, 26 A. 28, Apjrr ; 19 A. £04, 8 C. 20, 
370, disappioved. 

(115) Ss. 213, 293, 490^ 622 and fUS—Atiaci-^ 
vient pnor to Judg7?ient— Application fm 
rateable distribution— Order by District 
Judge. 
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When there has been an attaebincnb I)efoie 
judgment, the attaching creditor is entitled to 
a ra:^eablG share, under S. 2',t5, siid no fresh 
application after decree and before luilization 
is necessary {a). Under S. G48, C. P. C., even 
propert} outside the jurisdiction of the Court 
in which a suit is pending can be attached by 
that Court in auticipition of its ]ud«mcnt (/>). 
Amara Yeerayya y Anumala Chetti 
Pic)iayya,*4 M. li. T nis 

, Abdi 11 11 Mini, j. 

Heferciues .—{a) 11) 72. /•' [h) 7 W N. 

21G, R, 

(IIC) S.*'215A-Pr*'Ymonsuupciatno—PH*t- 
nership aecounts, exainiiiiitioii ot — Preliiuinai\ | 
decree for dissolution is a condition prccedeiin | 
— Sec PAursEJisfiit*, No. 7, 100 P. \V. R lOOS. j 
(llG-r/) S 215 A — Prcliminaij decree — Ap- i 
peul against such decree — Court Fees. See I 
Court Fees Act, No. 2w/, 150 P. R. 1908 

(117) — , under S. ‘223. Court has piwei on ' 
application of decree-holder, to transmit decree I 
to another Court for execiPioii— See Fatcl- j 

"iroN 01' Dec’Uvf, No, 3, 17 1^1 U. J« GIG * 

1 

(118) Ss and I ice-~ Notice— | 

A^ 2 }hcatwn joi tiani^inusion of deciee— ' 
Kxb( niioii-^ Com t nhidi should issue uo^ 
iice. 

The notice under S 2-lS 'd the Code of Civil 
Prficcdurc iniv ho served b} the Courc to winch ; 
the decree is tMiisrnitted for execution and not ' 
necessarily b\ the Court whicli passed it and ' 
to which an application w made for tiansnns- i 
Sion under S, 223 of the Code } 

The Court has a discretion whether or not it 
will issue a notice before c rdoring transmission 
Ordinarily,* in a case like the present, it 
should be left to the Court to which the decree 
is to b: transmuted to issue the notice. Raja I 
Breeoath Roy v. Romesh Chandra Acharayya 
Chandhuri, 12 C. W N. 897. 

WOOUROFFE, J. 

(119) Ss‘. .‘.“25, 677, :i j—lJe‘.rec passed by a Com t 
of Small Causis —Aitndnnent and sale of 
tiitimveaUe p)opetty—T>ecreesent fot execu- 
tion to Mnmijf— Appeal- - Ss Id' and Ho. 
l^totnmiai SmaU Causes Cout ts Act, 

A decree passed oy a C^urt of Small Causes 
sought to attach and ^ ^ 11 'immovable property 
andi'l>yas, therefore, sent fot' execution to the 
Muusiff's Court under S 228, Code of Civil 
Prooedur'** Application having been made for 


; Civil Procodure Code — [Continued). 

oxocution in the Munsiff^s Court, the judgment- 
debtor raised certain objections whjich were 
overruled. 

Held, that the appeal lay to the District 
Judge, neither the suit nor the execution pro- 
ceedings having been transferred to the Hunsii!\s 
Court, hut the •decree having been sent under 
S. 223 of the Code. Had ‘the suit or the 
‘ execution proceedings been transferred to the 
' MuiiMlT’h Court under S. 25 of ^ the Code or 
the execution proceedings instituted in the 
MunsilT’s Court under S. 35, Provincial 
Small (\iuses Cnurtft .Act, the proceedings held 
in the IMuiisiff’s Court might be regaided as 
pioeecdings held by a Couit of Small Cau.se.s. 
S. 27 of the Small Causes Courts Act ha.s no 
application to .i cai^e of this kind. Atwari Y. 
Maiku, 5 A L J G12 -A W.N. (1908) *251. 

St\m.j c j., and Rankjwi, j. 

(120) S.itHO— Kxecuiwn of decue —JAnntnixon 
-Heciecfoi money. 

A decree lor iecoxer\ of money b> sale cf 
bpccifu* piopotiy js a decree for money within 
the meaning of S. 230 of the Civ. Pro. Code, 
Ram Gopal V. Teja Singh. 121 P.L.K. 1908. 

ROBMlTSOy, J 

Rejeiences if 224 and 473, N. 16 A. 
418, 25 A. 54], *21 C. 478, 26 C, 680, 27 C. 285, 
not F 

(1*21) S VJf) -Aijieenient under S. HoT-A — 

Oi del sanctioning such agt cement— WjLethci' 
oidet IS a jicsli dveue or old oidei foi 
payment of money— Mistake of Law — ^Res- 
judicata— Lt m itai ion 

.An Older sanctioning a compromise cannot 
be said to be eilhei a n#=-w decree, or an old 
ordei sub-sequent to decree directing the pay- 
ment of money, within the meaning of S. 230 
(6), Civ. Pio. Code (a). 

Where an order proceeded on a miRtaJ^c of 
law such a mistake cannot operate as ? es judwata 
in a subsequent proceeding, which in no vvny 
afiects the operation of the previous order (b). 

R.H.P.L. Palaniappa Chettiar y. Raja Yliva- 
natha Yijaya Kumara Bangaru Timmalai 
Svari Nafdoo, 4 M.L. T. 233. 

Wallis \ni»'-Munro, jj, 

References (r/) 14 M. L. J. 369, 2?;; (5) 30 M. 

4G1 and 604, It. 

(122) S. 230— Absolute prohibition imposed 
bv section against granting of application after 
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12 yeera ft'om certain dates— S. 19 of Limita- 
tion 4ct cannot aHect such prohibition—. 
See eAscutiok of Decrek, No.19, H O.C. 220. 

(123) S. 230 (fl)— Appeal by some of the 
defendants against portion of decree— Appeal 
dismissed — Limitation for executing remain- 
ing portion of decree— See Libittitios Ac’t, 

No. 129, 32 P.R. 1907. 

• 

(121) flf. fi32 — S<ile of properttj, the subject of 
a Uncree— Right to execute the decree. 

The sale of property for the poasehsion of 
which the vendor has obtained a decree, docs 
not, necessarily, carry with Tt* the right to 
execute the decree. 

The vendor obtained a decree for pobscbsion 
of certain property. Hu sold portions of the 
property to the respondents who apxolicd for 
execution of decree, hHi no apx>licatioti 
could legally be made to execute the decree 
under S.<ii2‘32 of the Civ Pro. Code. Hansrajpal 
V. Mukhraji, 4 A.LJ. 759-A.W.N. (U07), 
280-^30 A. 28. 

Knox, \c.j. and Richiups, j. 

(125) S. 232 —Application by transferee 
decree-holder for recognition b> Court— Appli- 
cation not returned for amendment as not in 
accordance with S. 232, CPC -Presumption- 
See Limitation Act, No. 134, 18 M L J. 24. 

(126) S. 232— Power of Courts to which 
decree was transferred to grant xiormissiou to 
continue execution proceodingj begun upon the 
applusation of a deoroc-lioldur binco deceased — 
Sec Execution ofDecrkc, No. 10, 11 0 C. 112. 

(127) S. 2 32, cl. {b)~-Deciee for 7}wne7(~~As- 
sigmiient m writing— Transfer to one of the 
judgment dchtoi s— Execution procccdiiujs 
by the transferee -Contribution suit. 

It was directed by a decree IhatN should 
pay Rs. 90 and Rs. 11-5-3 as costs and A should 
pay Rs. 30 with Us. 3-12-4 as costs. A affeei- 
wards took a transfer of the decree to him by 
an assignment in writing and ap^ihcd to execute 
it against N to the extent of the Ks. 90 and 
the Bs. 11-6-3. The application was rejected 
on the ground that it came With in cl. (6) of S. 
232 of the Civ. Pro, Code. 

Held that the decree for money so far as it 
related to the Rs. 90 and coaCis was not a decree 
against several persons but against one person 
that is N, and solar as that part of the decree 
Was cenoerned, the transfer did not fall within 
cj, (6) of S. 282 of the Civ. Pro. Code. 

, . 17 c 


The purpose of cl. (6) of S. 232 of the Civ. 
Pro Code w’«ih not to deprive the transferee of 
a decree who might happen to be one oftTie 
judgment-debtors of all relief, l>Ut to impose 
upon him the duty of preoecdiugby what was 
considered a more appropriate procedure, that 
is, a suit fcrcoufeributiou AnantYinayak v. 
NagappaSubraya, 10 Bom. L. R. 89-3 M.L. 
T. 175 -.-32 11. 195. 

JkvIHNS, C. j., .llld BAiniFLOR, J. 

(128) Ss 232 and 233— Sale f>f moitgagod 
prox)erty by transfereii of moner-docree from tl\e 
inortgfigoo- Validity— Applicability of S. 99 of 
the Transfer of Property Act— See Transfer 
OF pRopjcinY Arr, No. 31, 17 M.L 4. 503-3 
AT Tj.T 107. 

j (129) Ss,J32ancl 3bS—Apphcafton by trans’ 
levee of deciea to hung m defendants le- 
I prescntative on *7ecord — Limitation Act, 

I Art . 170 (i. t—Sfey tn aid' oj execution. 

I There is nothing in S. 232 of the Code to 
piolniut iho ti fence of a decree, flora 
j apphiiig for and obtaining au oidcr, under S. 

! 368 of the Code, to bniig in the roprcscntatives 
I of a defend int on reooid. Such an application 
I IS a sit pin aid'd rseedtion. Mahallnga Moo- 
I panar V Kuppancharlar, 17 M L 3. 485 ^ 3 M. 
L.T. 21. 

UrNBON and W^li js, jj. 

(130) Ss and OtO - F'^xerulion, applua- 
hou tor. n'hi>,c /o V mndc — Ttansfer of 
JiHisrh'tion ‘ Coatf t/hirh jta^sed the 
d>u I ee. ’ ’ 

The expK'.^sion “the Court which passed the 
decree'* m S 2.12, C. 1’ C,, includes the Court 
which, by reason of a transfer of jurudiction, 
hasjuiisdiction in respect of the subject-matter 
of the suit, , 

S 649, C. P. C , should, if possible, ho so 
i construed as to make it convenient to parties 
I to execute their decrees, the decroe-holdew aa 
well as the Judgment-debtons, Udit Narain 
Chowdhury v. Mathura Perhad Mahata, 12 
C. W. N 859. 

AlniiA and Bell, jj. 

(130- o) S. 233— See No. 128, supta* 

I (130-6) S. 234— See No. 153, infra* 

(131) Ss 554 and 4! 44’— Judgment debtofs , 
death— Suit for administration by juig* ' 
nient-creditor against executor — Mal-admi” 
nistrationt 
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Coriuin persona, who had obtained a decree 
against a person, since deceased, failed to realise 
thb decrotfal amount b) executing the decree 
against the executrix of the jiidgracut-dcbtor. 
They then instituted a suit against the execu- 
trix, charging her with mal-administratiou and 
asking for administration of the judgment- 
debtor^s estate. 

Held, that the '^uit in\olvcd a much wider 
question than one merely uOating* to the exe- 
cution of the decree, and was not barred b> S. 
244 of the C T* Code ( 0 ) Saratmani Debi v 
Batta Krishna Banerjee, 12 c W. N Oil. 
MaciA'AN, c .t,, and Co\i., j. 

nefeunu^s ~(^/)21C 473, 1! B 727. F, 

(132j iS* nnd ‘Hti—Snvi)} cnw.icy-clc< lee — 
Tmuatci pciulente liU' -'TiYPi {/c/ef {oidd 
jwt he bjnuffht on tetjaul as legal lepjeaen- 
frliH in vjcecution. , 

Where a person h.iMng ceiliun transactions 
t the Rice AIiU of Aibnthin)t A Co , at 
Tiruv.ilur, obituiied a siniidc inoriev-dccioe 
Ihcreof against them, and ponding the siiit 
Arhiilhnoi A Co , tiMnsfer*’(‘d the Tiruvalm 
null with all a‘scts and Iialilitios to Arbiith- 
not’s lndu'‘ln.iU of which tho\ wno to be the 
maiitiging agouLs and in exi’cntion nfocccdings, 
it WM8 sought to <‘\ccu(o the dotn'o ag.unst 
• Arbuthnot’^ IndU".! n.d substituting tlioi.j on 
the rccoid as the logril ^‘iJRx-cntM 'i\c-, of ihe 
first Compinv, luld that this ouuld not bo done 
as S. 234 01 S. 372, C P C bau no nnpl real ion 
The Arbuthnot s Industrials, Ltd y A. M. 
Muthu Chcttlar and A M 0. Muthu Chettiar 
Y. Partick Macl’ayden, 1 >1 J, T. PJO 

Ili’NsON and yii xi:o, jj 

llrfaencch ~ JO C 001, /'' , 2 ! C. 071, I(» C 
40, D. 

(l.J2-/f) S d ! i~- li 1 , (utu }i nf decree— Suit 
between (led v* Iml lei (url jndginevt-dohloi-' 
Covt>>^tency ol ('•nnt iXCdiiuu) denee to 
slit,' exeenUon jicmlnij 

A Court, to wbicli a dc<*ico lo tionbinitted for 
execution, to tu I. under S 243, (J P 

Code, and has jiuivIk tiou to slav pjocoedings 
undor that section in oxecntion of the foimer , 
decree, nutil a ‘‘iitl, pr’.dmg in ihat Couit hc- 
Uvocii the judgment debtor and thodcorcc-liol- 
der IS decided. Bhagvan Kaur v. Gajindar j 
fifflgh, 130 P.K. im 

Ratticun, j, ^ I 

Befermces -—6 N. \Y. V ..SJ, 7 A. 7J and 10 | 
A. 3.80, is. ; 


Civil Procedure Code— (Confimird). 

{183) 5. for delivery of pomssion 

of equity ofredeniption- 'Wrmigfnl delivery 
of land, instead of equity of redemption — 
Suit by men tgageefo) restitution of land so 
deliiered^ Apphcation of S. 244, 

S 244 bars a regular suit, where the ijuestion 
icdating to execution of a decree is raised bona 
fide But when the decree itself is, on the 
face of it, wholly iirclcvant to the question 
laised, and the wroiig-dccr takes the jflea of 
bar to shield his unlawful gam scoured even 
against, the express orders of the executing 
; Com I , ])(>ssibly in colliisiou with the oflicer exc- 
I (‘uiing the decree, and in the absence of the 
judgment-debtois, S. 244 would seem to bdveuo 
application So, wlieic a person sued to eii- 
torce his light oi pie-empuon, in a iiropert} 
subject to mortgage, and got a dccicc directing 
delneiy of possession of the equitj of redemp- 
j tion therein but, in execution of the dccicc, 
the PatwAii dLlneied possession of the piopcrl\ 
itself, instead of the equity of redemption, a re- 
gipuusuithv the mortgagee, claiming icstiiu- 
tioD ot the piopert} so wiongfully delivered 
cannot 1 0 said to be baned by S. 244, as the 
(juestion meed in the suit docs not relate to 
the excMitioii, discharge or satisfaction of the 
doci{‘o {(i). hAcn if there were anj room for 
doubt on this point, the plaint ma\ bo treated 
as i\i) a/ plication foi execution of decree foi 
I clan-nn'> i institution of lands wiongfully delivcr- 
! ed i y tin P.it»\an m executing the decree (6). 
Karam Chand v. Khuda Bakhsh, 5 P. K. 
l')07- 40 [>.W U 1007-= 2.3 IMi R. 1908. 

7 '1 C'lIAM), J. 

It, tei ernes ~-(a) 31 ^\ R 510, F. (5) 22 C 
1 4 S.J, 22 \ 121, 28 M 64, 32 C 382, 7’; 6 M. 

' YM, 7 A1.255, 23 M. 55, 30' 111.287, 4 M. 285, 
12 W R 85, 11 W.R 39, 12 B 449, 9 A. 229, 

! s C W N. 3.5), OPR 1889, 03 P.R. 1901, 45 
j 1\ R. 1901, ft. 

(134) 8 21]- Da ICC foi pavwnnit lujuna 
, tum I.ands put chased fiom decj ee-holder 
I lof another pet son — Vendee bringing^ a 
' nesti smi Jo! injnnaion. 

The pl.iintifPs prcdecessor-jii-titlc obtained 
a pcimancnt injunction restraining the defen- 
dants fioin olibtnicting the former in his right 
of way After the decree, the plaintiff liccaino 
the purchaser of the property with reference 
to w'-hich the right of way was enjoyed. He 
was again i-'bstmctcd by the defendants in 
using the way: and so plaintill filed a sqit 
against them. The lower Coni is held that 
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the plafnti/I's remedy lay in j^exocnting the 
docr^ and not m filing a fresh suit. 

Held, there was no bar to the plaiatifi’s sait, 
inasmuch as the injunction did not run with 
the land. JanAedJi Manekji Kotwal v. Haria 
Daya, 10 Bom. L.R. 18=3 M.-L.T. 130-32 B. 
181. 

Jr.NKiN», c J , and BATuiiELOit, j [ 

(135) S. — Aiiciion-pui chasei —Tiespass 

by ,njidgmentdehtor, dcciee-hohlvr mul 
other pcrsonn—Suit by purchaser com- 
pensatwit not baned hy S->»^44. 

The plamtifl purchased e^peiamha tn Comb 
auction and the sale was contiimcd hut befoio 
ho obtained possession, the decree-holder and 
judgment-debtor joined ^ith other persona and 
carried away some of the materials of a build- 
ing standing upon the land. Held, that a 
suit for compensation against all these peisoii^, 
who were Joint wrong-doeis, was not baned 
by S. 244, Civ. Pro. Code, as the question 
between the paitics ^sas not one rclaring to 
the execution of the decree. Kolintavita 
Antathodan Mama Amina v Kolintavita 
Muyyarikandi Bevachi Haji, 17 I. r 643 - 
3 M.L.T. 07 -^-31 M. 37. 

Milllu, j. 

(136) 5. H4—Viu chaser tnulci decia of 
puisne mo'ifyaifee obtainttiq /wssessio?*. of 
inoi tyaged prope) ty —Subsequent pin t base 
under deciec on the Just vim fyage- Snif ho 
possession by^ suhscqiieni piuchasei -- 
hedcmption . 

A puisne mortgagee obtained a decree against 
the mortgagor without impleading the first 
mortgagee, and bought the propoity in e\otn- 
tion of bis mortgage-decree, and .ilso olitaiiicd 
possession thereof 

The first mortgagee then sued on Ins rnort- i 
gage and bought the piopcrty iii execution of j 
his own mortgage-decree. The t'rst mortgagee 
afterwards sued the puisne moitgagec, and 
chimed that the puisne inortgagoo should cither 
given up poosossion or redeem him. 

Held, that the suit was not barred S. 244, 
O.P.C. (a). i 

In order that S. 244, Civ, Pro. Code, sliould 
apply, two conditions must be fulfilled •— 

(а) the question must relate to the execution, 
discharge or satisfaction of the decree, m stay 
of execution thereof ; 

(б) the question must arise between parties 
to the suit or their representatives. 


f Civil Prooedure Code~(Confinued). 

I la the present case the question at issue 
i nrobe only after the satisfaction of the original 
decree, and it was not between parties to* the 
j same suit or their representatives, but between 
' representatives of the saiiic parly. 

' Held, also, that, the defendant being a puisne 
mortgagee, his only right was to redeem the 
plaintifi (6) He was not concerned with the 
account taken in the plaiiUiif's suit to which 
he W. 1 S nfib a party, nor was ho concerned w'lth 
I the price paid by the plaintift at Ins purchase. 

' Thakurdas wd. Mulchan v. Gangaram yrd. 
Tolaram, 1 Smd. L R. 172. 

Pi;\Tr and I1v\vvai:i>, jj. 

Jtefeiencrs — (a) 25 B. (>31 (b)^0 B. 39 0 

19 A. 527 and .33 C. 590, It, 

(137) S. tJII — ruulinscr at execution sale — 
W nether epirescnlalice of judyineni-debtor. 

Auclion[pur(liase?,.it as.aleheld in execution 
of his decree on a second mortgage is liable, 
iindei S. 214 0 P C , mi be joined as a repre- 
s('utaU\c of the jiidgnic.it debtor, by the first 
moiLgag(*c decioe-bok.ei in execution of his 
decree Gokalsing Suratsing v. Awatmal 
Sobhanmal, I Sind L \l. 158 

IjIias and 11ai\vaki>, .u. 

(138) S o-U—*' ItepicscnidtiieJ' leho ts — 
— Ikneficial oirnei 

V person, foi whom thc' piedoccssor of the 
judgment dcbtoi^ was the bennniidnr and who 
I Is, thciefoio, ically mRMCsU d ni protecting the 
I pLojJcit}, is a “ lopre'-cnt.iLive’ of the judg- 
1 nicnt diJitors within tin' nic.iniiig of S 244 of 
I the Ci\il Pioeodiue Code 

i 

'I’lie woid “ repicsentiitive ” has a wide 
inipoit, and includes not only heirs and exocu- 
tois, but also assignees or legal reprcsentatj\es 
in the strict sense of the woids, that h, persons 
intcicsted in saving the property fiom being 
sold, and v\hose interest would be jeopardized 
if the sale wcic not set aside. Shibkumar Lai 
Panday v. MaidhurGazi, 7 O.L.J. 299. 

Mitka and Caspeusz, jj. 

(139) *S’ I14-~~Kxccntion of dccree^Qiiestion 
as to lepiesentnlire capacity of persons 
bought to be made parties to proceedings in 
execution, 

A Hindu widow mortgaged property which 
had been of her husbAnd in his life-time. The 
mortgagees sued for and obtained a decree Jor 
sale and an order absolute for sale against the 
mortgagee. The mortgagee died before exocu- 
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Udn, and the deoree^bolders then applied to 
briii^ on to the record as her representaiives 
the reversionary heirs of the judgment-debtor’s 
husband. These persons resisted the applica- 
tion upon the ground that they were not the 
legal representatives of the widow, and the 
lower appellate Court decided that they were 
not and dismissed the decree -holders* applica- 
tion for execution. 

Held that, inasmuch ns the revorsiodar) hoirs 
had repudiated the notion of their being legal 
representatives of the mortgagor fiom tho out 
set and established to the satisfaction ol tho 
Courts that they were not such represenUUves, 
the order of the Court was correct. Khuman 
Singh Y. Makhan Singh, A W.^. (1908), 93^ 

5 A.D. J. 555. 

Stanley, c.j., and Burkitt, j. 

Reference 21 A. 277, /,>. 

(140) S. 244— Question relating to the ciccu- 
tioriy discharge or satisfaction of the decree 
— Contest between the holder of a deciee f >r 
an undivided shaie of joint property and 
an auction-Purchaser pendente lite. 

One Walayati Begam obtained a decree for 
possession of a share in certain joint and undi- 
vided zamindai*!^ property, and this decree was 
executed so far as might bo by delivery of for- 
mer poesesbion. While the suit m which this 
decree was passed was pending, one Kaghunath 
Das obtained a simple moncy-r’ccrcc against 
another co-sharec in the ^ imindan and m 
execution thereof brought the property to sale 
and it was purchased by Xand Kishoie. Xand 
K-ishore got pot»bession. Wilavati ]»egain ap- 
plied for paitition of her share, but wa^ icsisted 
by Nand Kishorc, and accordingly instituted a 
suit against Nand IC.-.liorc praying for a declara- 
tion of her litlf^Hs against him. Held that •^uch 
a 6U..t was not obiioKious to the prohibition { 
contained m S. 244 of the Code of Civil > 
rroceduro. Wilayati Begam v, Nand Kishorc. 
A.W.N. (1908), 93=30 A 231 -6 A.L.J. 547. 
Stanley, jc.j., and BrnuirT, i. 

References A. 147, 1) ; 2R A. 722 h B. 

6 Ch. D. ICO, n. 

(141) S. 244 —PuvcfHuer at Court auction 
whether representative oj decree-holder. 

Purchaser at Court ituction, who did not ' 
frpna the de cree Jbolder, and did not 
title from him, is not ^ representative 
4^ i&e 4fCTea-Mcier waljn the meaning of j 
244, Pro. Codi.; Rrlshtia Satapasti v. 


Civil Procedore Code*-(Confwi/^d). 

Saraswatula Kambaslya Bow Pantnlu, 3 'M* 

L.T. 806=31 M. 177. f 

White, c. j., and Milleu, j. 

Refeirncesi—U 0. C44, F; 28 M. 87, D ; 30 SE. 
607, Rtss, •• 

(142) 5. 344— Execution of dea^ee—SaU of 

immovable pi'operty — Purchased by decree 
holder — Suit to obtain possesfiUm by assignee 
of auction-jmr chaser — Practice— Full 

Bench reference — Bench not constituted — 
Power sjmd duties of a Divisional Bench, 

Whore in execution of a simple money decree 
certain property was sold and purchased by 
the decree-holder himself, and w'hoie after the 
confirmation of the sale tho decree-holder failed 
to obtain possession of the property purchased, 
and it remained in the hands of the judgment- 
debtor, held, that a suit by an assignee of the 
decrce-holdor for poossession of the purchased 
land was barred by S. 244, Code of Civil Proce- 
dure (o). 

Semhh,—k division Bench of the High Court 
made a reference to the Full Bench, but the 
Chief J ustico refused to constitute a bench to 
hear tho leferencc. Held that tho division 
Bench could re-hear the (^.ase. Bhani Mai v 
Mokkhan Lai 5 A.L.J, 285=A.W.N. (1908). 
122 . 

Knox and Airman, jj. 

Refeience :—(a) 3 A L.J. 234, F, 

(143) S. 244— Appeal— Older lefusing to 
• (pant a sale certificate — Decree -holder, auc- 
tion pMi chasei — /’o? ty—ExecutiaUf rfilat- 
ing to. 

No appeal lies against an order refusing to 
grant a certificate of sale to the decree-holder, 
auctiou-purchaecr, tho question determined 
being not one relating to the execution, dis- 
charge or satisfaction of the decree (a). 

Tho auction -purchaser being also decree- 
holder is a party to the suit within tho mean- 
I ing of S. 244 of the Civil Procedure Code (6). 

, Jagarnath Marwari v. Kartick Nath Pandty, 
7 C.Ti.J. 436. 

Hill and Kampini, jj. 

References : — [a) 1 C.W^.N, G58, applied \ (5) 
18 A. 36, not followed and 27 C. 34, fallowed, 

(144) 8, 244— Order made pursuit to an 
aiipellate decree by a subordinate Court, 
whether appealable. 

An order made pursuant *ito an appellate 
decree by a subordinate Judge is an order made 
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in exectttjbn and so appealable. Praya^a 
Doll Jae Yaru, Mahant v. Tlpumallia 
Anandan Plllal Purasa Brlranga Charula 
Yawl. 4 M.L.T. 92-31 M. 406. 

Benson and Wallis, jj. 

Beference : —17 M. 343, F. 

(146; S. 244 — Mortgage under the judgment- 
debtor, wh£tfier representative of thejudg- . 
me^t-dehtor. | 

A person, who claims as a mortgagee under j 
the judgment-debtor must be regarded as a j 
representative of the judginenCdebtor for the | 
purpose of S. 244. G. P. G. Kukkil Kuruna- | 
karam Hair v. Panolkkat Narayana Nambi, 

4 M.L.T. 86. j 

Wallis and Munuo, jj. 1 

Reference 17 M.L J. 321, F. ; 

(146) S 244 — Official Assignee - Disallon'ance 
of claim of Official Assignee to have pio- ■ 
ceeds of sale in execution of decree against 
insolvent judgment-debtor paid to him— ^ 
AppeaU 

Held that, tbo Oilicial assignee not being 
the representative of an insolvent judgment- 
debtor no appeal would he against the dii>- 
allowancG of his claim to have the proceeds oi 
a sale in execution of a decree against an insol- 
vent judgment-debtor paid over to him. Grey, 
Official Assidneev, HazarSLal. A.W.K. (1908), 
203=5 A.L.J, 653. 

Richakds and Griffin, jj, 

R^erences . — 7 A. 752 ; 21 13. 205 and 22 0. 
259, It, 

(147) 6. 244— Representative — Auction-pur- 
chaser at sale in execution of decree against 
iransferree of occupancy holding — Decree 
a/gainst recorded tenant. 

The purchaser at an auction held in execution 
of a decree against the unregistered transferee 
of an occupancy holding is a ‘ representative’ of 
the recorded tenant within the meaning of S. 
24^ Civ. Pro. Code, and is entitled to apply 
for the setting aside of a sale in execution of a 
rent decree against the recorded tenant, on the 
ground of fraud (a), Haradhan Rakshlt v. Grish 
Chandra Wukhcrjl, 8 C.L.J. 327=13 C. W. 
N. 98. 

Cabperbz and Sharfitudin, jj. 

Reference (a) 24 0. 62, F, 

(149)6. 244— Tower of Court to correct its 
" men mistake —Inherent power— A mendment 


Civil Procedure Coda— {Continued). 

of sale Certificate-Sale certificate including 
a property not sold, 

A Court committing a blunder has power* to 
rectify it of its own motion. 

Where twe properties^were advertised for sale 
and one property was sold but the sale eertifi- 
cace included both the properties and the pur- 
chaser got possession of both ; 

Held that the Gouit had inherent power to 
rectify thi^ mistake by amending the sale 
certificate and to direct that the delivery of 
possession of the second property be cancelled ; 

That the matter would also come under S. 
244, C.P.G , the question being one between 
the docrcc-bolder and the judgmeutdebtor and 
relating to the satisfaction or discharge of the 
decree. Gobinda Chandra Chanda v. Abhoy 
Charan Bagchi, 12 C.W.N. 1027. 

Mitra and Caspersz, jj. 

(149) S. 244, lohcther bars the trial of an issue 
involved in tlU' questions mentioned in the 
seetton^Tssue laised at the mstance of a 
defendant tn a suit bi ought against him. 

The effect of S. 244, Civ Pro. Code is to 
debar a pLiintiff from bringing a suit for the 
determination of a question relating to the 
execution, discharge, or satisfaction of a decree 
which has arisen between himself and the de- 
fendant as parties to the suit in which the 
deeioe was obtained, but not to debar a defeu 
dant from setting by way of defence a matter 
w’hich relates to the execution, discharge, or 
satisfaction of a decree obtaini-d in a suit to 
which ho and the plaintiff were parties. All 
that S. 244 enacts is thai certain questiooa 
therein specified shall be determined by the 
order of the Court executing the decree and not 
by separate suit ; the section bars a suit brought 
for the determination of certain questions, but 
does not bar the trial of any issue involved in 
those questions, if the issue is raised at the in- 
stance of a defendant iu a suit brought against 
him. Yenkataramanaoharlyal, v. Heenakshi- 
Bundaramaiyep, 4 M. L. T. 285.J 
White, c.j. and Davies, y. 

References * — 24 0. 355 and 26 C. 946, F, 

(150) S. 244— Reversioners brought on recot'd 
as Hindu widow's representatives— Compe- 
tency to object in execution — Suit, 

A decree was passed against a Hindu widow. 
On her death the reversioners to her husband 
were made parties to the decree. They <^jec- 
ted to the execution on the ground that th6 
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debt was conbractod WiLboiit ntice&sit}’* 

T^^eir objeotions were overruled a!)d they bled 
the persent suit. Meld, that the suit was not 
barred by the provisions of S. 'iti. Civil Pro- 
cedure Code, inasmuch as thev eoull nob 
cotibeud 111 ^exeousiori proce-*diDgs ^that the 
mjrtgig'u* was not cotupetent to make the 
mortgage. Jaj{arnath Siagh y. Shiv Ghulam 
Singh, 5 A. L. J. 745 

St\klky C.J., & B\skkji, .t. 

Hefei e'tirr —21 A. 277, 1^'. 
ll51l S. 244— Applicability of section to case 
where judgmmt-dcbtor tries to set aside effect 
of decree —Mortgagc decroo directs sale of 
property— Objection to sale that i-iopcrt) 
belonged, not to jndginout-dobtor, but str.in- 
ger — Such question to be tried in n'gnlar suit, 
not execution proceedings Sec Hindu Haw 
(Wild), No 4, 8C.L.1. 2d 
(152) S. 244— Kxciation of decree -Decree 
nws’t— Decree absoUue— Transfer of Piopeity | 
Act, S 9S. Sae Execltujn of No 24, | 

10 Bom. Ti.R. 1057. ’ 

(152.a) S 244 -Sec No. 131, 62/pm and Nos. 
172, 200 and' 207, infia 
(158) 56’. and ;iiU — Questions ai mng in 

execution-^Legal repi esentatives of debtor — 
Decree-holder — Sons of a deceased Hindu j 
debtor can raise questions of illegalitij ot 
iminoralifij of their fathei's debt, in exe(Ai- 
tion pioccediugs — Sepa ale suit, not j)ei- 
m I ssible— Limitation Act (AT of IH77), 
Alt J79 — Appeal bg some of th^ defen- 
dants— Limitation oi daikJiast against 
defendants who have not appealed. 

There is uo subs'-antial Jdistincbioii in regard 
bo questions ansi 11 i execution, between the 
position of legal repicsciibatives added as par- 
ties t - the suit fiefore decree and legal cepccscu- j 
taiives brought in after decree under S. 2 14 of 
the Civ Pro. Cole (Act XIV of 1832). All , 
questions between them and decree- bolder , 
relating to execution must alike bt disposed of • 
uudir S. 244 of'tlic Code 

Where the sons of a doccisod Hindu debtor 
are aided as legal rcpre.^cntativos m the coarse 
of a suit and before the deciec is pronounced, it 
is opan to them to dispute in execution proceed- 
ings the liability of the aiieostral properties 
for the debt of their hithocion the ground that 
the debt was tainted with imnioi ility or illega- 
lity, They cannot insist ou the decree-holder j 
reporting to a fresh suit toentorco their plou I 


OlYil Procedufe Codt--(Oontmued)* 

obligation as Hindu sons to satisfy the debt out 
of the ancestral pioperties, because the question 
having arisen in execution proceedings between 
the decree holder and themselves as parties to 
the suit, a separate suit is rendered inadmissible 
by the provisions of S. 244 of the Civ. Pro. 
j Code, 1882. 

Where only some of severaU persons affected 
by a decree have appealed against it, the date 
of the appellate decree forms the basis from 
which the period of limitation, under Art. 179 
of the 1 limitation Act, should bo computed, 
even in the case of those who have not appealevl 
ag 11 list the original deciet . BhivFam Dhondn 
Pujara y. Sakharam Krishna Kulkarni, 
10 Bom L.R. 939. 

Basil Scott, c.j., and Heaton, j.J 
I (154) Ss 24 4 and 250 — Adjustment between 
mortgagor and mortgagee after order nKoluts 
foi sale hi^ bjeri pissed — Competency of Court 
to deal with the maiter — See Transfer of 
Propeutv Act, No 58, 12 C.W.N. 282. 

(155) Ss 'ioH —Paifinent twice over — Suit 

foi lecovenj of that amount— Maintain" 
able 

I Ss 244 and 258 of the C.P.C., do not pre- 
I elude the institution rf a suit by a judgmeut- 
I debtor for recoveiy of money, which he had 
paid to the decree holder privately and the 
payment of which, not being certified, could 
not be recognised, and for w'hicli the docree- 
holdor had taken out execution over again (ri). 
GendoY. Nehal Kunwar, 5 A.L. J. 475- A^W. 
N. (19081, 220. 

SivNLEV, c J., and Banerji, j. 

Hefei ences —{a) 3 A 538 , 21 M. 409, F, 

(156) Ss and 'i7H — Personal decree against 

shebait — Execution debutter pro- 

peitij —Suitto declare jorepeHy debutter tf 
maintainable. 

A suit instituted by the shebait of an idol to 
have it declared that property sought to %e 
sold in execution of a personal decree against 
the plaintiff is the endowed propoity of the 
idol IS maintainable. Amar Chaad Kundu v« 
Nani Gopal Mnkerjee, 12 C.W.N. 308. 

Rami'xni, c.j. and Shabfuddin, j. 

Reference .—(j C.W.N. 663, F. 

(157) Ss. M4 and 278— Decree, personal, 

against shebait — Clam to aitached property 
on behalf of viol, if mag he tried in execK^ 
iion proceedings, * 
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When immovable property is att.ichod in 
execution of a decree passed against a sliehaU 
personally, the latter can ob]6ct to the attach- 
ment on the ground of the property being 
dsbutter and the olami is triable under S. 244 
of the Giv. Pro. Code. Jogendra Nath Sirkar 
y. Gobinda Chandra Dutta, 12 C.W N. 310- 

35 C. 864-7 C. L. J. 537. 

% 

Maclkan, C.J., and Coxe, j. 

llcferencc ,—ll C. 711, 7*’. 

(158) Ss. 244, 278 ami 283 — Pi opei iy aiiaclud 
in execution clnivied as .irvH piopeity — 
Procedure foi invest ujat my chnvi — Appeal 
— Wakf, icheflte? deciee for sale oj, valid. 

Where a judgment-debtor or his ropiesenta- 
ti\o opposed an execution on the giound that 
he held the piopertv in trust for some third 
person or bodv of persons or a religious chanty 
or institution, held, that S. 214 did not apply 
to the catiO, that the chum must be iuvrsti- 
gated, under Ss, 278 to 283, C.P C.. and that 
the order passed Ihorciii cannot be challenged 
by an appeal, but must form the subject of a [ 
separate suit (a), 

A decree for the sale of ‘ wakf ’ property may 
in certain circumstances be portcctly valid. 

Bndruddin Sahib v. Abdul Rahim, 18 M.L. J 
21-3 M. L. T. 325=^31 M. 125. 

lioDDA^r and ]\JrNno, jj. 

Ref n cnees —(a) 23 B. 237, /<’, 23 M. 195, ]\ 

30 M. 20, It, (h) 2G 31 and 28 M, 81, held 
inapplicable. 

(159) Ss. 244 and *285 — Court of higher giado ! 
causing property to be put up for sale in c\ecu- ' 
tion of lower Court’s dccice— Legality— Appeal 
— Sec Kxecltiox OF Di'cnnK, No 12, 110. 1 
C.41. 

(ICO) Ss, 244 and 318--Rifiht to sue foi pos~ ■ 
session— J action jiurchasei . 

An auction purchaser of the property in exe- 
cution of his decree or his legal representative 
cannot maintain a suit for possession, S. 244 of 
th^ Civ. Pro. Code, being a hai to the suit. ; 
Bheo Narain v. Nur Muhammad, 5 A L J. *20 i 
-^A. W, N, (1908), 12 - 30 A. 72. • 

STAifLKV, c. J. and Bukkjtt, j. 

lieferences .—27 C. 34, 26 M. 710,3 A. L J. , 
234=^26 A. W. N. 87, F ; 4 A. L. J. 434-29 A | 
463, reversed, 

(161) Ss. 244 jpid 388 — Applicabihty of S. 

^ 244 to proceedings under S. 383—Iiestitu- 
lion of property— Execution of decree. 


I Civil Procedure Code— (Continued). 

! S. 244 does not apply in its entirety to pro- 

I cecdings had under S. 583 for restitution of 

I property taken in execution of a decree, wfiich 
IS reversed in appeal. Matiram Marinrari v. 
Ramkumar Marwari, 35 C. 265. 

Mitra & Caspehs/, ji. 

I Hefei cnees —10 M. I. A. 203, 9 W. , R. 402 ; 
4 C. 625, 33 C. 867, E 

(162) S.^ 248- -Application for execution of 
dcciec — Issue of notice — Date of the order — 
Limitation. See Limit \tion Act, No. 337, 5 

' A 1j j. 524 

(163) — , S. 248, exocntion application, though 
detective, containing piaver for issue ot notice 
under —Saving of liiuitation- See "Limitation 

- Act No 133, 18 M. L. J. 14 

(163-n) S. 248" -See No. 118, supia. 

(164) Ss. 218 and 260— A])plicationfoi execu- 
tion of decree -Notice issued to judgment- 
debtor in execution of application not in accord- 
ance with law --Application for arrest of judg- 
ment-debt oi aftei expiry of three years from 
the date of dceiec— Limitation— Sec Limita- 
'iJON Acr, No. 120, 125 P. L. R 1908, 

(164-0) S. 252 -See No, 115, hvpra. 

(105) S '*d3—Smcty foi peijoi iiiaiu e of 
dcdceoftci U had been passed, liability in 
ej ei ntwn oJ~ iii ity, 

h 263 of the Code oocs not apply to a person 
who gave sieunty foi tlio performance t»f the 
docice after it bad been passed. Bhola Singh 
V Bhabhuti Singh, 11 O C. 342 

( iiAMii It, J.C., and Kwxs, v.7 c. 

Ileieuiices -7 O.C. 210,25 B 409. 19 A. 
247, n, 

(165-0) b. 253~Sec No. 334, uijra, 

(10o-/d S&, 2o3, 33()—Stti€tif, liability of. 

When a surety gives securitv under S. 336 
foi the nppcaiance of, or payment by, a person 
arrested m execution of a decree for money, be 
can be piocceded against on default in execu- 
tion proceediug^. Quran Dltta v. Pala Singh, 
J 13 V. K. 1908. 

Rein. J. 

Eefeiciice :-109 P. R. 1906 (P. B.) Appl 

{165-c) S. 256— See No. 154, infra. 

(166) 237-a.—Ex€cuttcm of deciee— Agree- 
ment varying or satisfying dectee. 

Held, by the Full Bench, Robertson, s^dis- 
sentente (overruling 88 P.R. 1904), that agree- 
meutb under S. 267 A of the Code ate not void 
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dirli FMoeaur^ Codo-{CajUimed}. 

for all purposes, but merely for the purpose of 
execution. 

Per Robkbtson, j'.—That the provisions of 
S. 257 A, second part, are of general application, 
and not r^istricted to operations in the execu- 
tion of the decree only to which the agreements 
in question refer. Atma Singh Y. Banke Rai, 
61P.D.R. 1907 (F.B.)=71 P.W.R. 1907-29 
P.R. 1908. 

Clark, c.j , Rkid, Chaitehji, Rattioajt, 
Lal Cha:?d and Roblbtson, jj. 

(1G7) S. 2j7-a.—R‘int iImj re— Instalment 
bond cii^cuted bn some of th“ jadijmenU 
debtoj^s in decree- lulde^^ s favour in resect 
of deoretxl a nou it- Enfoi cement by suit — 
Agu\inient to givj time. 

Where two of the judgment debtors executed 
a histibundi bond lu favour, of the decree-hold- 
er hypothecating certain property m order to 
secure the decretal amount, and the bond fur- 
ther provided that, on failure of payment of ♦^ho 
instalments, the decree-holder would be coui- 
potont to execute the decree ; 

Held^ that it was more than a mere agree- 
ment to gi-ve time within the meaning of S 257 
A. Oiv. Pro. Code , and although the agieemont 
to give time, not having had the sanction of 
the Court, was incapable of enforcement, there 
was nothing to taint the rcs<t of the agreement 
with illegality or present the docroc-holdcr 
from suing upon it. Beichambers y. Sarat 
Chandra Ghose, 12 C.W N. G74 — 7 C L.J. 
543=36 0.870. 

Maclt'an c.j., and Doss, j. 

( 168 ) S. 2oti— Payment out of Coiu l—Duiy 
of deci cc-holder receivingiia nnicn t— Fa tlure 
to cei tify payment to Cow t — Sait by judg- 
ment-debtor to retoceo amount — Damages, 
The law casts on a decree-holder receiving 
payment of the judgmont-debt out of Court, 
the duty of certifying such payment in satis- 
faction of the decree ; and if he fails to do so, 
there is a breach of that duty This implies 
that a cause of action accrues when the 
judgment-creditor fails to fulfil his duty in the 
matter (a). 

So* whore a judgmeut debtor remitted 
money by Post Ofiicc Ordci , which was receiv- 
ed by the decree holder who failed, however, 
to certify receipt of the amount and enter sa- 
tisfaction in Court, it was ^eld, that a suit 
would lie to tec^over the .anount so paid, as 
dapiei^, by reisson of the defendant’s failure 


Civil Proeednre Code<-(C;onf»nue(Q. 

to certify it to the Court. Medal Thalalvol 
V. KaUam Anni, SM.L.T. M. 

^ SCBBAMANIA IyEB, J. 

Refeiences : — (a) 5 M. 397 ^F.B.) F, Peferted 
Case No. 9 of 1905 Madras (Unreported) 
Not F, 

(169) 8. HoS — Adjustment of decree — Part ad- 
justment— Certificate y whetmr necessary* 

Where there is a money decree against two 
defendants, an agreement discharging one of 
them is an adjustment in part of the decree, 
and so requires tabc certified (a). Mahomed 
Mahomed Khan Bahadur v. Mahomed Muna- 
war Sahib, 4 M L.T. 229. 

Walt.ts and Mlnbo, jj. 

References —(a) 22 B. 463, cxpl\ 16 M.L.J. 
370, R. 

(170) S. 258— Application for execution of 
mortgage dccioe — Payment out of Court not 
certified, whether can be recognised — See 
Tbansfkb of Pbopebty Act, No. 64, A.W.N. 
(1908), 103. 

(171) S. 258— Manager of a joint Hindu 
family ccrtifviug payment of a decree in favour 
of himself and minoi memhers — Power of Court 
to demand security from manager — Sec Hindu 
Law (Joint Family), No. 12, 11 O.C. 246. 

(171* a) S 258 — See No. 155, supra* 

(172) Ss. iioH and till — Satisfaction of decree 
not certified owing to dccree-holdcFs fraud 
— Application aftei time to have certified. 

S 258, of the Civ. Pro. Code, prevents an 
executing Court from taking cognizance of an 
uncertified adjustment of a decree (a). 

Where, however, the judgment-debtor* com- 
plained that the deciee-holder had by fraud 
kept them in ignoianoe till, within a month of 
their application, of the fact that the satisfac- 
tion of the decree had not been certified ; 

Held— That the matter could be investigated 
under S« 244 of the Civ. Pro. Code. Gndah^ 
Panda y. Sliyam Churn Naik, 12 C. W.N. 486. 

Rampini and Shabfuddin, jj. 

References. — (a) 8 C.W.N. 395 = 31 C. 480, 
Expl ; 20 C. 32, 15 M. 302, F; (b) 19 0. 688, 

F. 

(172-a) 8. 259— S*ee No. Ill, s: 

(172-6) S. 260— See No. 164, jsupra. 

(173) S* Arrears of rentr-^Suii by av4h 
t\on-pur chaser* 
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Arrears of rent due under a sublease, which, 
under tjie contract, were made payable to the 
lessor’s Zemindar, constitute a debt, due to 
th# lessor, which is liable to attachracut and 
sale, under section 2GG of the Code of Civil 
Procedure. Lachhml Narain y. Kaiyan Das, 
5 A.L J. 2G5-A.W.N. (1908) 129. 

Stanley, cy. and Burkitt, j. 

(174) i S. 266— Execution of decree— Attach- 
ment — ‘^ight to attach profits not yet due. 

Heldf that a mere right to receive profits, the 
profits in question not having y^t accrued due, 
is not susceptible of attachment in exccuhon 
of a decree (a). Shep Singh v Sri Ram, A W. 
N. (1908), 101 = £ A.L.J. 251-1 M L T. 10 == 
30 A. 246. 

Aikman and Karamat Husein, jj. 

References .—(a) 27 C. 38 , 28 G. 483 , 11 M 1 
A. 40; 27 L J.Q.B.D 234, 11 Q.B.D 518. 
R. 

(175) S 266 — Execution of decree — Attachment 
— Mortgage ^Right of mortgagot iniespect 
of mortgage money piomised but not paid. 

Where money promised as a loan by a moit- 
ga^ec is not advanced in full, the inoitg.igoi is 
only entitled to recover, if anythuig, damages 
for non-payment of the balance he cannot mic 
for specific performance of the agreement to 
lend the full sum promised, and the non-pay- 
ment of a portion of the loan doo-j not 
constitute a debt which can be the subject of 
attachment and sale under section 266 of the 
Code of Civil Procedure. PhulChand v Chand 
Mai, A. W. N. (1908) 105^5 A.L.J. 491-30 A 
252. 

Stanley, c. j. and BuiuciTr, j 

Reference . — 1898 A.G. 309, U. 

(llb-a) S. 266 — Attachment and sal6 of Toda 
Giras allowance — What interest in the allowance 
is attachable — Act Vll of 1887 (Bombay), S 5 
— pee Toda Giras Allowance, No. 1, 10 Bom. 
L R. 1201. 

(176) Ss, 266 and 617— Attachment— Sale— 

Coimtry liquor— Collector's mission — 

Ahkari Act {Bom. Act V of 1678), S. 16 — 
Reference to High Court— Action by a third 
person not a party to the suit. 

Countrjhliquor is not eifempt from attach- 
ment and sale in execution of a money decree 
passed by a Civ41 Court. It is saleable property, 
and is covered by the first part of S. 266 of the 
Code. 

18 c 


Civil Procedure Code— {Cofitwued). 

The Collector’s permission is necessary to the 
sale of country liquor (S. 16 of the Bombay 
Abkari Act) , but it is not necessary attaA - 
ment so far as the altacbiuent can be made 
without removal. 

A reference to the High Court under S. 617 , 
C P. C., IS not had, merelv because it arises out 
of the action taken by a third person not a 
party to the suit. Purshottam Narayan 
Joglekar vt Balvant BabaJiOurav, 10 Boln. L. 
R. 13-3Ar.L.T. 136-32 B 157. 

Jenkins, c. .r. and llE^TO^^ ,i. * 

(177) Ss. 272 and 470— Running of interest 
stopped. See Contuacj’ Act, No. 1. 4 M.L,T. 
335 * 

(ITS) S',, 274, 295— I'jvocution pmccedingt* — 

. Vttaihnient. by dilTcrent decree holdeis — At- 
j taclmieiru See A'n acijmlnt, No 1,81 P.R. 

i 1008 

(179) Ss 274 and oI t —Sole proclamation — 
Sci i ice. If should be in eveuf pait of the 
pugwitif- Value, stalcinenl of, %f material- 
— “ Ri opertgR 

' The ,t.ateinint in the sale pro( bnnnliou of 
' a \aJiu \slncli pjo\(“i 1o lu' inadequate is an 
j iircgulantv l)ul not a matmal iircguhuity. 

! Such stalcmcnts ,uc made without nuuh con- 
' sidciatiou and it is vvclj-knowu tii.it pun hascis 
do not take t-erious notioL' t;f any htaLonient in 
ihc '•ale proelaniiiliou as to th(‘ v.iluc* of the 
prc-pcrt\ to be ‘•old 

S iTIotlht Ci\ Pto Codt , does iiol h- 
I (|UiM' lluii tlui Sfilc-iirocJaiiMt.on should be 
I scr\cd 111 each of the villages comprised in the 
I propertN to bo sold. The word “piopoity"’ in 
1 that section evidently lefcib to each “lot’ to 
bo sold separately from the rest. 

Though it IS a soand rule to follow, u.., to 
’ serve a separate pioclamation lu each of the 
villages embrcieed m the same process when 
they are at such a distance from one another 
that there is no moral certainty of communi- 
cation to persons on or interested m the one of 
what is publicly done on the other, the fact, 
I ihcit the processes were not seived in each docs 
' not necessarily constitute an infringement cf 
the provisions of S.274, Civ. Pro. Code (a) 
Moulvi Abdul Kashem v. Benode Lai Dhone, 
12C.W. N.758. 

Mitra and Caspers z, jj. 

I References . — (a) 11 C. 71 and 12 B. 368, 
j commented on. 
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®iifH ProMdure Code— (Uon<iwM«i). 

(180) S. 276--‘Pla%ntiff deriving his title both 

« from jvdgnienUdehtor and jydgmenUcrediior | 
•^^Attachment ofjudgment-debtor's proper- 
ty — Subsequent transfer of same property to ! 
plaintiff by judgment-creditor — Release by l 
the plaintiff of the latter right— Estoppel. « 

Plaintiff derived his title to certain property , 
both from the judgment-debtor and from the j 
judgment -creditor. But he released, his rights ■ 
derived from the judgment-creditor, reserving | 
the rights derived from the former. | 

It was held that the transfer by the judgment- 
creditor inipliedl} warranted that hehad agood 
title to the property, and that the plaintiff, , 
having acci^pted a title on the footing that the , 
t'ltle under tlie exeeution-procecdii gs was good, | 
was consequently estopped fiom disputing such 
title. 

It was also held that, u6der the provisions 
of S. 276, Civ. Pro. Code, the plaintiff acquired | 
no rights under the transfer from the judgment- 
debtor which could prevail against the attach- 
ment, and that his reservation of those rights 
gave him no title as against the parties who 
claimed by sale from the judgnient-cicditor, 
Marvadi Appala Narasiah y. Sri Rajall Yyrf- | 
oherja Yeerabhadra Raju Bahadur Garu, 8 ; 
M.L.T. 295. 

I 

! 

White, c. J and Sankmian N^tk, j. ; 

(181) S, 270 — Validity of alienation by judg- 
ment-debtor before oi dn af attachment IS ' 
served upon him. 

The jiroperty of the , judgment-debtor was 
attached , but, before the ordci of attachment | 
had been intimated to the judgment-debtor, 
the judgment-debtor alienated the same to the 
plaintiff. 

Held, the alienation was not void as against 
the auction-purcbasei , inasmuch as all the ' 
conditions presenbed by S. 276, C.P.C., were ' 
not complied with. Totomal, son of Tiloki^ i 
chand y. Raising, son of Hanghermal, 1 Sind. ; 
L. R. 17G. j 

Pbatt and Cnoucii, jj. j 

1182) S. 276'-Kascment enjoyed by domi- | 
nant tenement expressly released after latter ' 
attached under a dec ree— Alirnatioii of portion i 
of that property within meaning of section— | 
Transaction void. Se^ KAbrMUNTB, No. 4, 12 ! 
C.W.N. 969. 

^186^0) S, 276— Father’' power to alienate 
iinoestml ptopeieiy— Atiaohment of son’s share 
iivthe property— Proiiihitioriof alienation under 


Civil Proeednro Code— (Gonemdsd).^ 

S. 276 Father’s right to deal with the share 
—See Hindu Law (Debts), No. 9, lO Bom. 
L. R. 1206. 

(182 5) S. 276-See No. 11^, supi a. 

(183) S. 278— Order dismissing application 
made under S. 278 of the Code for default— 
Order passed without an investigation— Appli- 
cability of Art, 11 of the Limitation Apt — Sec 
Limitation Act, No. 43, 17 554 » 3 M. 

L.T. 106. 

(181) S. 278— Suit for declaration of title to 
attached property— No application for removal 
of attachment under S. 278, C. P. C.— Suit not 
barred— See Specific Relief Act, No. lb, 4 
L.B.R. 263. 

(184-a) S. 278 — Sec Nos. 156 to 158, stipui. 

(185) Ss. 278, 280 and 281— Claim to attached 
propc’-ty— Questions for determination — Pos- 
bCbbion—Consti active posscbsion— mcaumg of 
“ possessed” and “ possession.” See Execu- 
Tlo^ OF decree, No. 22, 4 L.B.R. 289. 

(186) Ss, 278 and 283— Objection dismissed 
fut default, effect of. 

Held, that an order disallo^ving a clafm 
under S, 278, Civ. Pio. Code, for want ol 
prosecution is conclusive unless a suit is 
brought under 8. 288 within one year fiom the 
date of the Older (a). Gayadin Y. Mnsammat 
BaiJ Nathi, 11 0. G. 180. 

CiiAMir.u, c.j. 

Itelercnccs — (n) 1 C.W.N. 24 not F ; Is C. 
521, 20 W.R. 345, 21 W.R. 409, 24 W.R. 411 
82 C. 537, 19 A. 253 and 22 B. 875, U. 

(187) 8s. 278, 288 and 617— Jurisdiction- 
Appeal— Declaratory suit by objector against 
the decree-holder and judgment-debtor — Valu- 
ation of suit for purposes of jurisdiction and 
course of appeal. Sec Jurisdiction (General) , 
No. 1, 74r.W.R. 1908. 

(187-a) S. 280— See No. 185, sup a. ^ 

(188) S. 281— Order against judgment debtor 
conclusncncss of— Whether sectioH can be 
availed of by peison not a party to proceed- 
ings. 

An order, under ^S.j 281, is not conclusive as 
against the judgment-debtor unless he is a 
party to the proceedings in which the order was 
passed, (a) and cannot be availed ol by a pergoa 
who was not a party to the proeee^Dgs^, 
Yadappalle HareimluuD v. Dvoiuuoarjui 
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OIyU Prc^Mdare Mtt--i€ontinued), 

-tf' 

tharamamupthy, 18 M.L.J. 26=3 M.L T. 256 
=^81 ft. 163. 

White, c j. & Wallis, j. 

Uaferences 13 M. 363, 25 M. 721, 30 M. 

35 (P.B.), F; 18 A. 413, R, 

(188<a) S. 2S1 — See No. 185, supra^ 

(189) S. 2B3r-Claim to attached pioperty^ 
Burden of proofs 

A deorecv-holder attached certain property of 
his judgment-debtor. The latter’s daughter 
put in a claim in respect of tbp property, alleg- 
ing a sale to her by the judgment-debtor. It 
was not proved by her, that she had been in 
possession at the time of the attachment. The 
sale also appeared to be collusive and fictitious. 

Held, the burden of proving that the sale was 
genuine, and supported by consideration, and 
that the property belonged to the plain tifi and 
that the'* same was in her possession at the 
time of the attachment, lay upon her. Ma Seia 
U. Y. A L.Y.R.R.M. Letchmanan Chetty, 4 L. 
B.R. 228. 

Hartnoll, j. 

References .—2 L.B.R. 152, D ; 12 13. 270, K 

(190) S, 263 — Suit fo) declaration of title by 
•person whose objections to execution hate 
been disallowed-- Burden of pi oof. 

Held that a party intervening in the execu- 
tion department, and failing in his objections 
to an attachment, and conscqucnU> being 
obliged to bring a suit undei S. 283 of the Code 
of Civil Procedure, must give pi ima facie evi- 
dence to establish the genuineness of the docu- 
ment upon which he relies (a). Nannhl Jan v 
Bhuri, A.W.N. (1908), 125-30 A 321 = 5 A. L. 

J. 601. 

Stanley, c.j, and K ar\m\t Husain, j. 

References (n) A.W. N. (1887) 71, A.W.N. 
(1889) 220, 18 A. 869 and 12 B. 270. F, 8 A. 178 
discussed. 

1191) S. 283-- Suit under — Bui den of pi oof. 

When an objection preferred under S. 278 of 
the Code of Civil Procedure is disallowed and 
the objector institutes a suit, he is bound to lay 
some evidence to satisfy the Court that the j 
d^ument under which he claims represents a 
bona fide and genuine transaction and the bur- 
den does not lie upon the defendant in the first 
instance to give^vidonoe in proof of the frau- 
jx^ent and collusive nature of such document 
fa}* lutthi Ju V. Bhuvli 5 A. L. J. 358. 

^ STAHtBV, C.J. & KaBAMAT HuSAIN, J 


Civil Prooedttpe CadA-^{Cont%nued)* 

References:— {a) A. W.N. (1887) p. 71; A.W.N 
(1899), p. 223 ; 18 A. 369 ; 12 B. 270 ; 8 A. 178 tR. 

(192) S. 283— Crops of insolvent debtor 
attached by decree-holder — Claim Jto crops 
allowed — Right of suit by decree-holder — 
Whether Official Assignee a necessary party. 

Whore the dncrce-holder has attached the 
property of an insolvent, but another person 
has succd^sfully claimed the property, the 
decree-holder has a statutory right of suit to 
establish his right by instituting a suit under 
S. 283 of the Code. The Official Assignee is 
not a necessary party to such a suit. The 
decree-holder, however, after tbe^ judgment 
debtor’s insolvency, is not entitled to a decree 
declaring the property liable to be attachedi 
but ho IS entitled to a decree declaring that the 
property is that of the judgment-debtor. 
Annapurni Ammarv. Babramanian Ohettiar, 
4 M.L.T. 197 = 31 M. 347. 

Wallis and Munro, jj. 

References . —17 M.Ij.J. G18, B and F\ 3 B. 
438, n, 

(193) S. 263, suit under, finding sale, to 
purchasers of mortgagees’ right m certain land, 
inoperative— Purchasorb, whether entitled to 
recover mone> paid for decree against mortgagee 
to save property from sale. See Contract Act, 
No. 24, A.W.N. (1908), 59. 

(194) S. 283, suit under— Stamp on the plain 
—See Coi KT FLKb .Act (VIT op 1870), No. 16, 7 
C.L.J. 3G. 

(195) S. 283— Whether person claiming to be 
the owner of an attached property has a right of 
suit independent of section 283, Civ. Pro. Code. 
See Salk, No. 2, 14 Bur. L.R. 135. 

(196) S. 283— Wrongful seizure of movable 
property through Court by attachment— Sale 
and distribution of proceeds — Suit for refund of 

i money paid — Suit barred — Limitation Act, 
Arts. 29, 3G, 49, 62 and 120— Time spent in 
litigating title under S. 283, Civ, Pro Code, not 
made allowance for. Seei Limitation Act, 
No. 60, 4 M.L.T. 271. 

(196-fl) S. 283— See No. 168, 186 and 187 
supra and No, 351, infra, 

(196-6) S. 285— See No. 169, supra, 

9 

(197) S. 287, cl. {c)— Execution saU-SaU- 

prodaniation — Statement of value^In- 

quiry as to approximate value when to he 
made. 
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Civil Procedure Ccde’-(Conimued), I 

It cannot be laid down generally that in no 
case should any inquiry be made £-a to the ; 
value of the judgment-debtor’s property tc bo ; 
sold before issuing the sale proclaniation (a), ' 

Where the decree-holder slated the value of ^ 
the property to bo Rs. 15,000, but the judg- ; 
ment-debtor objected that the value was • 
Rs. 1,50,000 and the Court adopted the former 
valuation without any inquiry, Jietd, that in the | 
fa'je of the discrcp.incy in the \alue Ah stated ! 
by the docroe-holdcr on the one hand and the 1 
judgment-debtor on the other, an inquiry as to j 
the approximate value of the property was ob- , 
viously nocessarv and should be hold. Sauren- j 
dra Mohan Tagore v. Hurruk Chand, V2 C W. 

N. 542. ! 

WooDROi'W. and Holm wood, jj. J 

Ref ei dice . —{(i) SIC 922, coimnented on. I 

(19ft) 3Sr, —Appeal ffoni order not | 
appealable, treated o'i application for revi- j 
Sion undu S. Older fiamgies'iing , 

decree — Efject. 

Though an oider is not appealable, art appeal j 
from it can, in a piopor case, bo treated as an 
application for revision under S 022, and the j 
High Couit can iiitoifcre with the same in such ' 
revision. I 

A decree ordered all the piopeiLy to be sold, ' 
and the question of the lots into which it was ! 
to be divided and theordei in which ^he^ were j 
to be sold w’as ieftcr\ed for onsidciation when i 
the proclamation should ho settled Held, 1 

that an order whirh puip'^Ttcd to he under ! 

R 287 and winch directed Die ordci ni winch ’ 

the sb.irrs of the ludgiTiont-debtois ucie to he , 

sold, was a judicial older not wan anted In the , 
section under which it puiportod lobe made. 

It was one passed nlti o i irch KriBhoaswamier 
y. Swaminadhlar, IMLT. 352. i 

Mil i a: it an d Pin iiey , j j. j 

Uefdi'iC( —27 M. 2'‘)9 I 

(198-u,) S. 29S-Rce No. 201 , infi a, | 

(199) S ‘i9l — Decree — Kwrcaium- - Anr~ | 

turn AoU' - Dcctce-hoUlvi , biduMiq foi jf.no- | 
pel ttj n ith jiennissiOii of Co iri— fin/hi to 
set off. j 

The first paraerraph of S 294 of the Civ Pro * 
Code requires the porirnt-HKni of the f’'»urt to 
enable the holder of a dw'rrc to bid for proper- : 
ty. if he gets Unit pcfimssion ai d gets it 
wit^ut qualification, then the amount due on , 
the mortgage may, if ho -o desires, be set off. ' 
But it may be one of the tei ms on which per- i 
jn^gflion to bid u granted that there -should not > 


I Civil Procedure Code— (Conffm/rd). ^ 
bo this right of set off ; in such a case, ho set- 
off can be allowed. Fazarlmal Faklrclytnd v. 
Namdev Rakhnaji, 10 Bom. L.B. 296 -39 B, 
879. 

Jenkins, c.j. and BATcnfeLOR, j. 

(200) S. order wider ^ whether Chief 
Court would interfere with, under 70 
(1) {a) of the Punjab Cow ts^Act, 1884, 

In this case, the petitioners asked for the re* 
vision of an order under S. 295 of the Code, aud 
the question had to be decided whether the 
Chief Court could interfere on the revision side, 
another remedy being open to the petitioners 
uudei the penultimate clause of the above sec- 
tion. Jfeld, it is not the practice of the Chief 
Court to interfere on the revision side, m exer- 
cise of its extraordinary jurisdiction, under 
the Punjab Courts act, with an order under S. 
205 of the Code, save in exceptional circum- 
stances clearly warranting such interferences. 
Fazal Din V. Narain Singh, 123 P.B. 1906=119 
P.HR. 1908. 

JOHNSTONU d. lIlUHY, JJ. 

Rofdenccs 65 J\ R. 1905, 82 P. R. 1905, 21 
P R 1902 & 76 P R. 1902, R. 

(200-ft) S. 295— Rateable distribution — 

Meaning of “ against the same judgment- 
dehtoP* — New gtound taken in appeal. 

The words “ against the same judgment- 
debtor”, in S 295, C P C., do not include the 
judguicnt-creiilor of the judgment-creditor 
against whose property latcable distribution is 
claimed Where a decree-holder claimed Rate- 
able distiibution 111 the lower Court, ho will 
not be allowed before the Appellate Court to 
shift his ground aud contend that he was a 
prior attaching-creditof and so entitled to the 
whole salo-pi’oceeds. Ellnsah v. Ruppu Rang- 
ayyan, 1ft M. L. J. 662. 

White, c. j., and Saskar^n Natr, j. 
(200-fy) S. 296— See Nos. 115 & 178, supra. 

(201) Hs. 306 and 293 —Ejrecution of decre ^ — 
Sale m execution — Non-payment by pur- 
el laser of deposit required by law— Fresh 
sale— Claim by auction-purchaser far differ^ 
ence of jrrice on resale. 

Certain immovable property was put up to 
auction inexecutiop of a decree and purchased 
by A. B., but the purchaser did not at once 
make the deposit required by section 806 of the 
Code of Civil Procedure, and the property wag 
subsequently— but not” forthwith”— put *i» 
again to auction and sold fot a considerably 
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Civil Procedure iMt--{Continued). 
less sum *to the decree-holder. Held that the 
first saje was cot merely irregular, but no sale 
at all (a), and that the second purchaser was not 
against the purchaser entitled to claim first under 
section 203 of the Code, compensation for the 
loss resulting on the second sale. AmirBegam 
Y. The Bank of Upper India, Limited, A.W.N. 
(1908), 107 -6 A. L. J. 336=30 A. 273. 

Stanley, c.j., and Buiikitt, j. 

liefere^ice : — (u)5 A. 316, F, 

9 

{^02) S, 310 A^Apphcaiim to set aside tent 
sale- Bengal Tenancy (Ametidment) Act (T 
oj 1907), S. 64 — Bengal tleneral Clauses 
Act (I of 1899), S» 8, cl, (c ) — lltghi acaued 
previous to, but application after, repeal, 

A raiyati holding having been sold on 
the 7bh May, 1907, in execution of a rent- 
deciee, an under-raiyat applied to have the sale 
set aside under S. 310-A, C.P C., on the 23rd 
May following. 

Held, — that the application could not be en- 
tertained, the Bengal Tenancy (Amendment) 
Actl of 1907 having come i.ito operation on the 
22nd May, 1907. 

S. 54 of the amending Act, by enacting that 
S, 310-A, C.P.C., shall not apply to a tenure or 
holding attached in execution of u decree lor 
arrears due thereon, does not repeal any por- 
tion of the Bengal Tonanev Act within the 
meaning of sub-sec, (c) of S H of the Bengal 
General Clauses Act. Asiiuddi Mondol v. 
Mukhodamoyee Dassi. 12 C.W.K. 434 = 35 0 
543. 

•Macleak, C.J., and Ooxn, j. 

{tWH) S. 310 A— Decree attached by twopei- 
sofis—sale by one attaching ueditoi - De- 
posit to set aside sale— Title to deposit. 


Civil Proeedura Code— (Confinfi^d). 

(204) S. 310-A-^Beneficial owner, if Milled 

to ajiply—* Person lohose property has been 
sold: ^ 

A beneficial owner is entitled to apply under 
S. 310-A for the setting aside of a sale in execu- 
tion of a dcciee for money against the hena- 
mtdar. Ho is a person whose property has been 
soli under the decree (a), Baburam Handar 
Y. Ram Sahai Sahoo, B C.L. J. 305, 

IIaRINGTON ANU MoOKEIiJEE, JJ. 

References -(a) 23 B. 450, 7 C.W.N. 243. 26 
M 365 and 20 C. 418, D ; and 1 C.W.N. 135, F. 

(205) S. 310 A—^Sale of the intmovahlc jiro- 
perty in execution — Deposit by stranger vn 
the name of judgment-debtor f to set aside 
sale- ‘Order setting aside sale leveised on 
appeal— Right of decree-holder to attach 
the deposit money. 

Where, property 5elonging to the Defendant 
No. 2 having been sold in execution of a decree, 
he entered into an agreement with Defendant 
No. 1 under which the latter deposited the 
decretal amount under S. 310-A of the Code in 
the name of Defendant No. 2, the latter agree- 
ing that, if ihe sale was set aside, he should 
sell the property to defendant No. 1 ; and the 
sale was set aside and the saleliy Defendant 
No. 2 to Defendant No. 1 was also effected as 
agreed. 

IFidd, that, on the Appellate Court setting 
aside the nidor under S. 310 A and eonlirming 
the sale, it was not open to the decroc-holdtsi to 
attach the mo]ie\ deposited as Defendant No, 
2’sinonc> , and Defendant No 1 was entitled to 
withdiaw the same from C nrt. 

Sobha Ram Dass v. Hoheshwap Sapma, 13 C. 
W.N. 100. 


Defendant No. 1 obtained two decrees against 
Defendant No. 2 ; Plaintiffs also obtained a 
decree against Defendant No 2 who hadobtain- 
ed a decree against a third person ; Defendant 
No. 1 a.ttached that decree and vva.s substituted 
fAr defendant No. 2 on the IGth July 1904, 
Plaintiffs also attached that decree and Avere 
substituted in place of Defendant No 2 on the . 
18th November 1904. Then at the instance of j 
Defendant No. 1 (in execution of the attached | 
decree) properties were sold and the sale was | 
set aside by a deposit under S. 310 A, G.P.C. 

Held that upon tbetermh of B. 310 A.C.P.C., 
both Plaintiffs and Defendant No. 1 were enti- 
tled to the memey deposited. Upendrit Nath 
Sahn V. Hwl Dae Mukhepjea, 12 C.W.N. 800. 

Macleak, C.J., and Doss, j» 


CoxE & Doss, JJ. 

(‘205-rt) S. 310.A-Seo No. 3, ^upra. 

(206) Ss, 310-A 244— Deposit to set aside a 

sale-purchaser of a portion of an occupancy 
holding, right of, to make the deposit — Sale 
of the holding for its own arrears— Transfer- 
ability of the holding— Appealt if lies 
against an order reversing an Ofi'der sc'tting 
aside a sale. 

The purchaser of a portion of an occupancy 
holding, whether it is transferable by custom 
or not, IS entitled to makea depo.sit under S. 
310-A of the Civil Procedure Code to set aside a 
sale (a). ^ 

The question whether the purchaser pf a 
portion of an occupancy holding is entitled to 
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C^vil PfOOi^itpa il6dit-^{Gontinue4h 
oopie is under S. 310- A of the Givil Procedure 
Co^e to maJre a deposit and to have a sale held 
foF its own arrears set aside is one that comes 
under cl. (c) of S. 244 of the Code and an 
appeal and a second appeal lie in the case (6) 
OiuAP AHlfaJhiy. Moonshl Basirudeen Ahmad, 

7 0. L. J. 282. 

MiTftA AND CVSPKRSZ, JT. 

Hefere^ices : -(a) 8 C. W.N. 55 & 232, P, {h) 
28C.73&9C.W.N. 134, IL 

(207) Ss. B10~A, 244 and 68S— Question ie- 
lating to the execuhon, discharge or satis- 
faction of a decree— Appeal— Auction pur- 
chaser representative of judgment-debtor 
not of decree-holder. 

A purchaser at an auction sale in exccuton of 
a decree is the tepresentative of the judgment 

debtor, not of the decree-holder {a). 

« 

Where, therefore, a judgment-debtor’s appli- 
cation under section 310-A of the Code of Civil 
Procedure had been allowed, it was held that 
no appeal by the auction purchaser, would lie. 
inasmuch as no appeal was gi\en by section 
588, nor did the case fall within the pur\iew 
of section 244 of the Code (6). Anandi Kun- 
wari Y. Ajudhr Nath, A W. N. (1908), 157 = 

6 A.L.J. 657 = 30 A. 379. 

AIKMAN and OUIPFIN, .IJ. 

References —(a) BOM. 507, Diss. (6) 19 A, 140 ! 
F ; 27 A. 263 ; 26 A. 447, 25 B. G3I & 7 A. 681, 

F ; 29 A. 275, Dtss, 

(208) Ss. 310 A. 312, 388 and 612— (h del under 
S. 312— Revision. 

An or^or underS. 312, C P.C., or one refusing 
to BCTi aside a sale under S. 310 A, C.P C. 
is appealable under S. 588 of the Code, and 
a revision petition to the High Court does net 
lie from such order in the first instance. 
Yemba Pillai v. Harudaya Filial, 4 M.L.T. 
90. 

^tlLLEU, J. 

References —30 M. 507, R. 

(209) — S. 311, irregularitv in publishing sale 
to lie dealt with under— Sec Transpeh of Pno- 
FETiTY Act, No. 68, A. W.N. (1908), 49. 

(209-a) S. 311— See Nos. 89 and 179, supra 
and No. 360, infia, 

{210) 8s» Silt 312 aud 241 (c) — Execution of 
deow— Absence of notice to the judgment-debtor 
—Jriktt^lainaHon of sdle—SaWat an undervalue j 
4o set aside sale— Dismissal^ 
against order of dismmah ! 


Civil Procedopo Code— (Gwtftfiiwd). 

t 

Ap application seeking to have a sale set 
aside, on the giound that no notice had been 
issued to the applicant in the matter and that, 
in consequence, the property was sold at an 
undervalue, does not fall witb'in the purview of 
$. 311 of the C. P. C., 1882 ; and an order dis* 
missing the same is not covered by S, 312 of 
the Code. The order falls under S* 244 (c) of 
the Code, and is appealable as a decree. 

The non-issue of notice to a party concerned is 
not a luateual irregularity in publishing or 
conducting the sale under S. 311 of the C. P. C„ 
1882. It is rather an irregularity in proceed- 
ings which are anterior to the publishing or the 
conduct of the sale. 

The words “ publishing or conducting** in S, 
311 of the Code refer respectively to the pro- 
i cliimiition of sale under S. 287 and to the 
j action of the ofiicer by whom the sale was held. 

The circumstance that the decree has ah 
j read} been executed does not make S. 244 (c) 
of the Code inapplicable, where the question 
involved IS none the less a ‘‘question relating 
to the satisfaction of the decree (a).” Paraah- 
ram Hanmantav. Balmukund Lachiram, 10 
Bom L. R. 752. 

Bvi’Chelob and Chaubal, jj. 

Reference . — (n) 26 C. 539, R. 

(211) Ss. 311, 312 and 588 (16)— Application 
of judgment-debtor for le sale dismissed fm , 
default— Fill ther application for review 
dismissal of — Right of appeal — Order in 
It sale without fresh jwoclamation, validity 
of. 

Where, in oxecuMon of a decree, an auction 
sale was confirmed under S. 312 in the absence 
of objection under S. 311, and an application 
made thereafter to set aside the sale was dis- 
! missed for default and, thereupon, another 
I apxilication was made on behalf of the judg- 
I nient-debtor asking (a) that the dismissed ap- 
I plication be restored or (b) that this be treated 
I as a fresh application to set aside the sale or (o) 

! that this be treated as an application for review, 

, but wa.s also rejected, no appeal lies against 
either of the orders of dismissal, inasmuch as 
^ they do not come either under S. 688 (16) or 
! under S. 312. 

, The action of the Court in sotting side th^ 
Sale under a decree and then proceeding to sell . 
the property without fresh proclamation ifi ' 
illegal. Bithambar Dai v, Udflo Ram, 25 J?. 
R. 1907 = 21 P.W.R. 1908=104 P,L.R. 1907. ^ 
Johnstone, j. ' 
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(912) $• S12, 316^Snle in execution--- Con- 
flfijimtion-^TUU^ when it accrues^-Pw- 
ahq^er^Mortgage debt, if extinguislied by 
judgment. 

i^Uhongh an auction-purchaser does nob ac- 
quire a full title till the confirmation of the 
bale, yet, upon general principles, he may have 
equitable righto, arising out of his purchase, 
before the date of confirmation of the sale (a). 

Scope of ,S. 316 of the Civ. Pro. Code examin- 
ed. 

Although the title to the*, property sold 
vests in the purchaser from ihe date of the con- 
firmation, he docs not acquire the right, title 
and interest, of the judgment-debtor, as they 
stand on that date. If he has purchased in 
execution of a money decree, he takes the pro- 
perty as it stood on the date of the attachment 
and is not affected by any subsequent dealings 
therewith on the part of the judgment-debtor. 
If he has purchased in execution of a decree on 
a mortgage, he takes the propert} as it stood 
on the date of the creation of the mortgage 
and persons who have subsequently become in- 
terested in different fragments of the equity of 
icdcmption cannot claim a bupcrioi title. 

The mere fact that a judgment has been 
obtained on a mortgage docs not extinguish 
the debt, and the mortgage continues as a hen 
till it IS satisfied or the judgment is baricd b} 
the Statute of Limitations (6). Bhowani Koer 
y. Mathura Prasad, 7 G.L.J. 1. 

BiiiiTT and Mookerjek, jj. 

lUferences .—(a) 17 B. 376, VJ A. 188, U A. 
W.N. 64, 10 B. 463, ‘2 C.W N. 581), 11 C.W N. 
168, 15 L R.A. 68, 24 L.ll.A. 449, 12 L.H A. 
62, B ; (6) 3 East 251 = 7 R.H. 449, 2 C.L.J. 
202 (214) H. 

(212-a) S. 312—Sec Nos. 208, 210 and 211, 
eupra. 

(213) S. 315—Juiisdictwn of Small Cause 
Court — Maintainability of suit by auction 

• purchaser for ref and of purchase uuoiey. 

In I suit by the auction purchaser, against 
tie decree holder, for refund of purchase money 
proportionate to a share in the purchased pro- 
perty, of which he has been deprived on a suit 
by a third party, there is no contract between 
the pUintifi auction-purcha^r and the decree 
holder, and therefore there is no question of 
resoij^on or specific performance of contract. 

5?he Small Cause Court has therefore juriKdic- 
tion to entertain the suit. 


Civil Prochdure Code— ifCoitfiieued). 

2. Held also that in addition to the summary 
remedy provided by S. 816, Civ. Pro. Code 
1882, a regular suit is maintainable under the i 
circumbtances and conditions prescribed in the 
section. Gupdit Singh y. Ohanaya Lai, 114 
P.R. 1908. 

Lal Chand, j. 

213 (o) S. 316, sale certificate granted 
under- -Cqpy of sals-cortificatc registered under 
S. 89, Registration Act,— Sale certificate nob 
registered document, under Art 10, Limitation 
Act, (1877) — See Limitation Act, No. 40— ’a, 
142 P.R. 1908 (F.B ). 

(213-6) S. 816 — See No. 212, sujnn. 

(214) S. 317 — Assignee from certified pur- 
chaser — suit against asisgnec 

This section docs not bar a suit against 
such assignee. PIpamanayagam Pillai v. Alwr.F 
Naickep, IS ]\I.L J. 306. 

WniTK, c. J. and Sankmun Nair, j. 

Reference —21 M. 7, F. 

(214-7,) S. 317 -See No. 308, infra. 

(215) S. 318 -Act No. XV of 1877 (Indian 
Limitation Act), Sch 11, art. 178— -Execu- 
tion of decf ce - Limitation- -Teiminus a 
quo. 

Although the grant of a ecrtili.^ate is a 
necossar} preliminary to an application under 
section 318 of the Code of CimI Procedure, 
such application will bo barred under article 
178 of the second schedule to the Indian 
Limitation Act 1S77, if not made within throe 
years of the date of the certificate, that is to 
say, the date of the confirmation of bale. 
Ranjit Singh Y. Baldeo Singh, A.W.N. 1908, 
102-5 A L.J. 516-30 A. 390. 

\iKMAN and (Jkif>in, jj. 

Refaenccs . —3 B. 483 , 17 B. ‘^28, Diss, A.W. 
N. (1883) 202, R. 

(210-n) S. 318— Application by decree-holder, 
holding sale-certificate, for delivery of possession 
under S. 318 — Arts. 178, 179, Limitation Act 
See Limit \TioN Act, No. 123, 4 M.L.T, 360. 

(216 fi) S. 318 — Sec No. 160, supra. 

(217) Ss. 318 and 319— Delivery of possession 
of immovable property— Auction-purchaser 
dispossessing judgment-debtor’s tenant— Dis- 
possession nob in due course of law, S, 319, C. 
P.C., not being followed — Suit under S. 9, 
Specific Relief Act, maintainable— See Sfsci* 
lie Relief Act, No 2, 12 C.W N, 694.^^ 
(217-a) S. 319 — See No. 217, stqnn* 
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THE CURBENT 

^Clvil Pfooedure Cade— {Continued). 

(218) S. 320— Sale of ancestral property— 

' Rt\Je8 framed bv local Government- Appli- 
'' cations under Rules 17 (XII) and (XIII-A). See 
Execution of Pecrek, No. G, A.W.N. (1908)i 
77. 

C219; (8. 331 —Resistance or obstnicticni— De- 
cree for jww htwn —Decree for possess ion — 

^ Partition Act (TV of 1893), S. 4, 

^ Where a person is held entitled to the posses- ‘ 
sion of a share in certain property after parti- 
tion, and a commissioner is appointed to parti, 
tion the property and put him in possession cf 
his share, resistance to such coinraisbioucr is 
‘•lesibtdnce or obstruction,” within the meaning , 
,of S. 331, C. P. Code, to a decree for possession 

It 18 only when the suit is for pirtition, that | 

A member of the joint fanuly may buy cut the 
plamtiil, under S. 4 of the Pai tition Act. He is | 
not entitled to do bo when the suit has been | 
decreed and the decree for possession is being j 
^ executed (a). Kali Kumar Mukerji v. Brahma, i 
iianda Mukuerji, 7 C. L. J. 96. ’ 

Maclean, c. j. & Geidt, j. 

Refirence.-ia) IG M. 127, F, 

(220) S. 331— ih del to plaintiff to tale steps 
undei S. 331 , C, P. C —^ot propei dis- 
posal of execution petition. 

Where a Judge made an order in the follow- 
ing lerms . — ” Let the plamtiil taki* steps 
under S. 331, C.P.C , ” it was held that such 
an order w'as not a propei aisposal of ♦ibc peti- 
tion for execution. 

Where such an older was passed behind the 

plainlill’s back and without notice to him, ir 

was held that it must be set aside. Malty I 

Bubrayadu Sohukar v. Rahim Hiesa Begam 

Sabeba, .3 M.L.T. 29b. | 

Waj.hs and Muniio, jj. 

( 

^ (221) S. 332— Suit under section brought 

more than a year after the ordei passed under j 
the section not barred under Ait. 14, Limi- i 
tation Act — Order undei section not one refci- j 
rod to in ArU 11— Art. 13 not applicable to | 
Huch order. See Limitation Acr, No 47, 10 j 
Bipm. L. R. 749. j 

{W) S» 336— Decree— Execiition— Resistance j 
^ to Possession — Obsti iiclton by manager of a 

jomt Hindu famibj— Minor co-parceneis 

. not bound by mamger's acts after parti- 
tion, 

^ ^as a mauag^r of a .,dint Hindu family, 
obakhctipQ to defendants in taking 
^^ssion; of c^i^ain lands in execution of a 


INbEX, 1908. 

Civil Procednijp ^ ' 

decree. Some time after this, the hiinor |itep- 
brothers of V having separated from V pid l^be 
lands to which the obstruction was nfleifed 
having been allotted to the minor’s share, V 
took no further part m tlie miscellaneous 
proceeding that followed the obstruction, and 
on the 6th August 3898, the Court passed an 
order under S. 335 of the Oiv.ProtCodc.in favour 
of defendants. The minors brought a suit 
on the lUh November 1903, to establish their 
title to the lands Both lower Courts dismiss 
ed the suit on the ground that it was barred 
under Art. 11 of the Limitation Act, inasmuch 
as it was instituted more than a year after the 
order passed under S. 335 of the Civ. I^ro. 
t3ofk — 

field, that the order was no bar to plaintiff’s 
suit, since V did not represent the minors 
when the order undej S. 335 of the Civ. Pro. 
Code was made. Shidappa Byawappa v. Yen- 
kajl Krishna, 10 Boni.L.R., 550 ^32 B.404. 
Batcheloh, j. 

(222-1) S. 336— Sec No. 1G5 (b) supra. 

(222-a) S, Sil—Junsdictwii—Apphcatum 
undei S 311, not cogni::able by Insolvents 
Kstntes Com t constituted under Act IV of 
1872 — Com se of appeal — Power of revision. 
Held, that an Insolvent’s Lstates Couit 
constiiuted under the provisions of Act IV of 
I 3872 has no jurisdit lion to entertain and dis- 
! pose of au application under S. 344, Civ. Pro, 
i Code, 1882. 

Held, also, that the chief Comt, acting under 
I S 70 (a) of ActXMlI of 1884 to determine 
whcthei the Lower Appellate Court had juris- 
diction to hear the appeal, suo moto quash the 
proceed ing.s even of the hr&t Court, when it 
comes to know it had no jurisdiction to hear 
the case. Budha Singh Y. Sadda Singh, 161 
P.W.R. 1908. 

Shah Din, j. 

(223) S$. 343, 351 and 352— Insolvent— Omis- 
Sian to fi ante schedule- Criditor^s right to 
SMC— Res judicata. 

A list of debts hied under S. 345, prior to a 
declaration under S. 352, is not a schedule as 
required by S. 352. It is necessary that the 
Court should by order determine the persons 
who have proved thpmselves to be the insolvent’s 
creditors and their respective debts and then 
frame a schedule of such persons ^ and debts. 
In the absence of any such determination by 
Court, the declaration under S. 351, that tlie 
applicant was an msolvent, cannot be deenjLOd 
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H dw*»e it) favoilt o( ih^ creditor i<^ the 
due to. iMWi. A»d ft ?uit by the creditor 

tkVtA ta irtA^ 


Hftvyit V. Hal Chind, 64 1** E. 

' Ki5»8iKttTON and Lai. Chani^, 3J, 

htfmnm :^7 U, 318, F; 76 P.H. 1899, D. 

* (32|) 8* ^Sl~--Applicatton by debtor for de- 
claratim of insolvency and appointment of 
recei^v — Unfair prefc reduce to creditcrs-- 
Disposition of propet ty-^Bad faith— ‘Test 
of unfair prefer enu — Pr^mption . 

Where the object of a compromise entered 
Into by a debtor with some of the creditore was 
to put an end to ruinous litigation, and not to 
benefit them, though it may be that the trans- 
action in fact beneficial to them, such a 
compromise does not amount to an act of bad 
faith within the meaning of 8. 351. 

It is sufficient to constitute an unfair prefer- 
ence, if preferring the creditor was the substan- 
tial, effectual or dominant view with which the 
debtor made the preference, and it is not 
necessary that it should have been the sole 
view (u). If a man, on the eve of bank ruptcy 
makes a payment to a particular creditor, the 
presumption immediately arises that he makes 
that payment, with the dominant view of 
giving a preference to that creditor over his 
other creditors. There is no need for any evi- 
dence that that view was expeesse J m so many 
words by the bankrupt ; it is a presumption 
which 'would arise from tbo transaction (5), 
The same principles apply to assignments of 
..•aotffcable claim” which are ‘♦dispositions 
of property.” But where dispositions of pro- 
perty wefj made by a debtor, not with the 
ddminant view of preferring some of his credi- 
tors but with the object that he mightcontinue 
*tiO receive financial support from such of the 
creditors, and were made under pressure by 
theto creditors, such ciroumsMtnees negative a 
preference being the dominate view with which 
the dispositions were made. Chetty 

im. : : 

Whitb, 0. J* uud hfl3Cit«ifin, j. 


CfitU FmedMllbder-(^o9if^f^ ^ * 

An order made by a I^skiot Judge u^r 8. 
351 of the Code, rejeotiog an, applioatiou for a 


piamtainabfo and is not barred as feeolaraWn of insolvency, is, by virtue of 


" Sejermis : --(4) L. E. 33 Oh. 695, 10 Morrell 

- ^ (m4 8| fifiVTSeo ^ 333 and 395, supra, 
(m $9. mf it?h &s?-6^9ctiou oj 


Punjab Government Notification Ko« 940, ^ted 
T 34th October, 1888, appealable to the 
‘ Court, irrespective id! the value of the subject- 
matter involved. Raja Ram v. RraMi Dial/ 
98 P. B. 1908 = 169 P.W.R 1908, 

Cla^, c.j. 

t326-a) 8. 352— See No. 223, supra. 
i(226) S. 36^-Appeal-deaih of appellmt-^^ 
all heirs not brought upon the record — duty 
of the heirs-- abatement. 

A Mahomedan appellant having died, his sons 
applied to be brought rpon the record in his 
place. The respondents applied that his daught- 
ers may also be added as parties. This applioa^ 
tion was not granted. Ueld that it was the 
duty of the sons to* bring their sisters upon the 
record along with themselves, and they not’ 
having done so the appeal abated, tfftldav 
Hatain v. Abdul Ahad, 5 A.L.J. 62=:A.W.N. 
(1908), 41=8 M.L.T. 207 = 30 A. 117. ^ 

Stanebv, c.^. and Bubkttt, j. 

Reference ;-16 A. 611, F. 

(227) 8s. 367 and 688 {18)—Disptite ns to who 
is tJie legal representative of a deceased 
appellant— Appeal. 

Held, on a construction of section SGAolthe 
Code of Civil Procedure, that a dispute as to who 
is the legal representative of a deceased appel- 
lant is ndt confined to the case of rival ol^mal&ts 
to represent the deceased. Hanfa^t Slagh w. 
Riun Oopal Uiigh, A.W.N. (1908), 13j|=5 
A.H.J. 363 = 30 A, 348. ^ 

Airman and Griffin, w. ^ 

Reference 18 M. 496. F . * 

(228) 8. H68—A2)plieaii<m to bring on reoprf 
the representative of a deceased defendant^ ’ 
Death of the defendant before tlw prem^ 
tation of the plaint— Jvrisdictwa of Coufts 
to substitute his legal representaiim. 

Although the rule, that, on the fieafli'of the 
defendant, the action abated an^ the Court lost 
jurisdiction over it, was aholisbed iffUnj^MSA 
by the Common Law Procedure Act, it 1» stm 
retained in a mofilfied form, in the Civ. ^ro. 
Code, which ptovildes in 8. S6S, that unteis, 
the plaiutifi ap#eB within the presbrjiwd 
time to suhetitnte the representatives^ th| 
deceased defehdaiit, the suit shat! ab<^ m 
only there fo then nothing 4u > ,riieC!0Uil to 





' ' ’tuOm^''ik» iiogtitiitlon of ;« o 

*. AMAMttli Mdi«t&et from A 


|$^l but th^ 40afth If u puii<^ d^it^ 




faudimt puts aueud.totbe suitr 

iise tAkeUt wil^m a pjgeseriM psriod, fou 

btingiug in the legul vepitentAWe! 

GoueequeuUyi wheu a ^iiut is presented by 
A plaintiff for^e purpose of Instituting a suit 
agidius^ defeudaut, in accordance with the 
providloiis of the (3ode, and it afterwa|d8 turns 
out that the defendant had died before the 
presentation of t|ie plaint, the Court has no 
lurisdiotion to substitute the representatives 
of the deceased as defendants and allow the 
shit to proceed against them. Yeerappa Chatty 
Yg Yauaaa. w M.L.J. 651=-3 MJi.T. 12=31M. 


Walus and Miller, jj. 

References :^n W. R. 4^, P; Ifi M. 319, 

Bxpli 18 Q.B.D. 250. n. 

(229) 5. ^ --Death of defenAant-^Dmnis- 
sal of suit without giving time foi joining 
therepresentatives of the deceased defendant 
•^-Appeal 

Where, daring pendency of a suit, the defen* 
dant died and the Court, without giving suffi- 
ofadt time to the plaintiff for bringing in the 
representatives of the deceased defendant, 
dlsmiasos the suit, the proceedings of the Court 
di^misalpiff the suit amonntpdto a decree and 
an appeal lay to the plstrict Judge (a). It wsg 
sot 1^:1 order under S« 308 of the Code or any 
other section Muthn AUgmppa Ghetty v. Sella 
Mllal, 8 M. L. T. 327. 

^jpoDDAM & Miller, jj. 

Reference 18 M. 496, F. ^ 

(2^) 8* 36H—Appim^ioft* 

^tion 368 can only be applied where the 
applioant is the legal representative and not 
wlm he is merely a person alleging himself to 
U (nibh representative. Yamulapatt Fhlani> 
raitt Y* IlKgttSiadi Sabbaaama Reddy, 4 M. 

Xi.T. 237. 

MI:)i>lyb and Pinbby, ja. 

, ;-8 M. 306, Coiwf. 

aes^-See No. 129, supra, 

'''' S. 87^saa No. 132, supra, 

,i^}!Mi8t9^i^dramlofsuU^JAheH^^^ 

^ 0outt$^ 

’ y: • . T' '-'V 



tW'ii#t bu^r laam 




the sWt/a#»ubh.^/bfi^Si3aw , 

Hirtth' or; without liberty 'to a 





with such liberty; then he |n^&i$ply io the 
Court to ponuit him so to i^wSmw. If^he 
does not desire to have that hbariyf then, he 
can withdrii^of hisowu motion usd uo order 
of the Court is necessary, ' / 

Hence, where a plAintiff applies to the Court 
for permission to withdraw from the suit with 
iiberty to bring a fresh suit, and tbo Court is 
not minded to give the liberty, the proper order 
to pass is that the application for permission 
to withdraw frouH tbe suit with liberty'^ bring 
a fresh suit for the subject-matter of the sUlt 
lo dismissed with costs. It is not Competent to 
the Court to cider on such application that the 
suit may be withdrawn and the plaintiff to 
bear all costs and to pay all costs. Mijiaifl 
Biharidasji y. Pa>shoUamda|;i 10 Bom. L.R. 
293r.32 B. 345. 

Jenkins, c.j. and Batchelor, j. 

(232) S, :i74—Wiihdratml of amt— ‘With* 
drawal %n appeal— Change in aubstantive 
law dnnng progress of a suit—Ldw appH^ 
cable to the suit— Dekkan Agriculturist's 
lielief Act (XVII of 1879), S*. 12 and'lS, 
Early in 1905, a redemption suit was filed in 
the Subordinate J udge> Court at Thaiia. The 
Dokhau Agriculturist’s Belief Act was extend- 
ed to the District in August 1905. At the trial, 
the Subordinate Judge took the aoeounta of the 
mortgage upon the footing of the application 
of Ss 12 and 13 of the Act and gave the plain- 
tiff f Jie benefit of those provisions. There was an 
appeal : and whilst it was pending the oamof 9 
Bom. L.B. 917 was decided. The plaintiffthen 
seeing that by reason of the above ruling the 
defendant’s appeal was likely to succeed, applied 
to the Court lor leave under 373 of C6de of 
Civ. Procedure to withdraw the suit with lib^- 
ty to file a fresh suit upon the safne’ cause al 
action, in order that he might in the fresh eu4 
obtain the benefit of Ss. 12 and 13 of th^ Act, 
This was allowed. ' ^ 

Heldt (1) that the Judge in permitiilm||[^ 
plaintiff in the stage of appeal to 
suit with liberty to file a fresh euiy 
378 of the Civ. Pro. Code, add thbe 
benefit of an alteration in the 


acted without jurisdiotioUi 

(2) that the suit should 
upon the footing^hat the 
^^l^lie{’'Act had ,110 appl|oi^ji(S 
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i'njii; (l^'.'l4iv vrb«a (be svtii w«8 

ecbnme&e^ ntbA (^e»,vig[hb( of tbs' 

pbtt&e; :(ii) ^ehiiiklMrSibiUaftth v. Xheadew I 
lAleii ltKb^ lQrBcmi. li.lt. m. 

' I ' 

Bcorr» c.x., KNiaift, dr. 

U0fm‘0nce S B. H. G. B. 45, F. 

(ildS) iS* St^Ael K of 10^^— Civil Procedure 

, dode KXV of 1882), S. 37B applica^ 
bUUyof, 

Tli6. pi!0visiod8 of S. 873, 0^4^. C. have do 
application to smU inatitutod undoc Act X of 
1859, 

Whore a plaintiff applied to withdraw a suit 
for rent.^.d the Court porniiited such with, 
drawal Imt disimssed the suit and did not give 
distinot permission to bring a fresh suit upon 
the same cause of action. 

Heldf that a fresh suit was maiutaiuable, 
filu^h JMam Ye Mahomad Bivendra Pada 
Banerlea, 12 C. W. N. 893. 

CASinciisss and SHAUfUDoiN, jj. 

(233*a) S« 373- 8ee Nos. 85 & 101, supra. 

{234)i Ss. 373 afid 374— — 

' Leave to wUMram^Vitva, vires— i'VcsA 
smi^Limitation Act {XV of 1377), S. 14. 

An order giving leave to withdraw a suit and 
die a fresh suit on the same cause of action, <ki 
the ground that leave under cl. 12 of the 
Charter to institute it was granted by the 
Begistmr, was held to be ultfa vhes, and the 
order was regarded as one only directing the 


CBiril Ppoe^ieiM 

was not barred by iimitation. BKniiio y. 
;^|)4mihiiaFhlit, 12 0,W.N. # 

J. 

Beforence (a) 13 MJ.A. WO,P\ ^ . 

(235) Ss. 373 and 582-Appeal--Bi^t Ol one 
of several appellants to withdra^hie appeal an" 
to his share only. See CusTOue 
I iKUnmiTANCE AND Succession, No. 18, U9 l^.W. 

I R. 1908. * 

(2816-/^) S. 374--See No. 234, supra. 

ip 

(2316) 8. 37$ — Cornprovtise decree iiot in oc- 
€ord(V>ic6 with relief claimed for in^the 
plaint-^ Aj^peeU^Procedtire. ^ 

The father of the pUintiffs mortgaged a 
portion of ancestral land to the defendant and, 
during the far.hcr*s lifetime, the plaintiffs 
brought a suit against the mortgagee for a 
declaration that the mortgage should not affect 
their right of inheritance after their father’s 
de ith. The parties came to terms and filed a 
raztnama iu Court by which it was agreed 
that the plaintiffs were to pay certain amount 
within one week and taka possession of the 
mortgaged property. Upon this, the Court 
passed a decree in favour of the plaintiffs 
possession of the land in accordance with the 
compromise. HeUt, that the compromise and 
the decree passed m accordance therewith 
were not limited, ahd did not relate to the 
subjcctmatter of the smt, which was merely 
for a declaration of the plaintiff’s right to ha^ 
the mortgage of the land by their father de- 
clared void and ineffectual, so far as their rights 


plaint to be returned to the plaintiff (u), 

373 of the Code of Civil Procedure does 
not apply except to cases where the suit is pro- 


perly pending in a Court in which the leave 
was granted, 

' A plaiiit fm ffkid well within the period of 
Umita^cm. But, the leave to institute it under 
cl, 12^ the Charter .^Was obtaiiiod from the 
Begktmr, Under the practice laid down by 
It wasby leave withdrawn, and on 
eahab, a imh suit, with proper leave, 
imd there instituted but on a date 
^der;Iihe^ua{ oircumetauoes, the suit 
^ ^^itation, 

' ’ , to 'withdraw was not 

; Qttde of Civil Prooe- . 

cWd 

; ' |u» to mi I^hafe, ^ 


of succession were cDucerned, and not for the 
possession of the land. Held, that, therefore, 
the decree did not ** relate to so much of the 
subject-matter of the suit as was dealt with by 
the compromise,” and was not final wi^- 
in the purview of 8, 375, and that an aj^eal, 
therefore, lay from that decree (a). 

Held, that the proper course lor the Ipwec 
Court to adopt, in the circumstances, Was to 
inform the parties that the terms of the oom- 
pronuse could ii6t be embodied in a db^eo and 
if it appeared that the compiomise Was arrived 
at conditionally upon iteming incorporated in 
the decree to proceiid with the Suit (6). iBhag 
Binghv. Ma 3 |r ,77 P. B. 1908^140 P.W.B. 
1908 . ^ 

, S 

^4.* 185, Di axid (5) 214, Jf!. \ 
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Qt«il AraaidtU!* OoiB— (Don^AtMQ. 

(337) S. 375— Oral subuiitision to arbitration 
—Award on such nabinisiiioa— Vatidity— Appli* 
catton to record adjustment on the basis of the 
award — ^Whether can be admitted— See Aubi- 
TBaTion* No. 2f 10 Bom^ L. B. d66« 

(387*0) S. 375— See No. 106| supra, 

(238) Ss. 375 and 437 — ^Unlawful oompromise 
by trustee— Admitting beneficiaries as parties 
when trustee not interested. See Hindu 
Temple, No. 1, 12 O.W.N. 946. 

(239) S, 380^8ecurUy far costs frofn a woman 
— ^it/br *fnofiey' includes a suit which 
results in a decree for tmney’-Appeal lies 
against the otde^- of a Judge siting on tlte 
OrighuU Side directing security fiom a 
woman — Letters Patent^ cl, 16. 

Suits which are not exclustvely for money, 
but which will result in a decree for money on 
the relief sought, come within the purview of 
S. 380 of the Code of Civil Procedure. 

An appeal lies against an order passed h\ a 
Judge sitting on the Original Side of the High 
Court requiring security from a woman under 
S. 380 of the Code of Civil Procedure. 

Such an order is a judgment within the 
meaning of cl. 15 of the Letters Patent. Soona 

Bai y. Tribhovandai H. Malvl, 10 Bom. L. B. 
337. 

Jenkins, c. j , and Batchelob, j. 

(240) 380t para, 2--* 'Such plaintiff J' cmi~ 
structlon of-~"Tnfant plamtiff-^Next friend 

" -^Liability of infant plaintiffs to give secu- 
rity for costs. 

The wordt* “such plaiutifi” iii the second 
paragraph of S. 380, Civ. Pro. Code, cannot 
be construed as applying to the infant plain- 
tifi*s next friend. 

In the case of uifaiit plain iiflh, unless Ibc cir- 
cumstances are exception al, the English prac- 
tice, under which they could not be required 
to give security for costs, should bo followed 

(a). Maul BaIv. Lodd Oovind Dais, 18 M L.J. 
156. 

* Wui'J^, c. j. and Wallis, j. 

Beferenos .—(a) 23 B. 100, F. , 

(241) Ss*38V and 110 -^Pauper plaintiff ^if can 
he reguired to furnish seciirity for defend- 
anVs costs. 

Thb provisions of S. 380^ of the Civ. Pro. 
Code cannot apply to the oase |i>£1k petsori to 
hsd boei*,|franted unde^^g. 
UOrbf a paup^r^asthe nlleot 


Civil Fi*oo«dttP6CodA-*(Co»^i»M«i). 
of an order requiring such a person t8 furojish 
security for the defendant's cost would be to 
render nugatory the order under S. 410/ 

In making an order, under S. 36Q of the Civ. 
Pro. Code, against a plaintiffs who had been 
permitted to sue as a pauper, the Court acted 
in the exercise of its jurisdiction illegally and 
with material irregularity (p). XusiamAt 
HAfiEAii y. Abdul KArim, 12 C.W.N. 163^7 
C.L.J. 312. 

» 

Bbett and Holmwood, ji. 

Hefetencei^ia) 17 W.B. 68, relied on. 

(241-a) S. 381— See ^o. 300, supra, 

(242) 8s, 3ti9 and 390 — Evidence of purda- 
nashm lady talcen on commission on behalf 
of defeiulant — PlaintiiPs right to^ refer to 
such evidence — Practice. 

Under the provisions of S. 389, C. P. C., 
evidence taken on commibsion shall, subject to 
8. 390, form part ot the record in the suit : and 
ail) party isoiitilled t> isfer to such evidence 
as a matter of record. 

Thus, where the defendant oxamiiied a pur- 
danashin lady on commission, and the deposi- 
tion was filed in the record, but the defendants 
refused to tender it, it was held, that the plain- 
tifis ware entitled to read it as a pari of their 
case ; and that there was nothing in S. 369, 
C.P.C. to prevent their doing so. 

Held, also, that such a procedure was in ac- 
cordance with mofubsil practice. Man Oobltt- 
dA Chowdhari v. Bhaihindr a ChAodrA Chpw* 
dhttri, 35 C. 28. 

Holmwood and Shabpuddin, jj. 

(242-a) S. 390 — See Nc. 242, supra. 

(243) S, jyO—Fvual decree — suit for parti- 
tion- Lands not paying revenue to Govem- 
mentr-Partition by metes and bounds^ 
Court t competency of, to act of itself. 

Where, in a suit for parfeibion ol lands not 
paying revenue to government, there had beqn 
no partition by metes and bounds effected, 
under S. 396, Civ. Pro. Code, so that thejhaal 
decree contemplated by that section had not 
been passed, held that the suit was to be regard* 
ed ab still pending, the District Judge still 
being bound to pass the final decree, under 8. 
896, and that it was not oi^en to the plaintiff 
to bring a frcbh buit for partition. 

The Court is competent ''to« 4 )ass the final 
decree, for partition, (a) under 8. 396 *O.P.Om 
^ even without the appUe^tton of the parties. 



ma£l8T OF OASEiS. 2^6 


civil Proeadttve Code- (Coutmtutd), 

fogeram kppada Paiaaldu v. Togavam YeO' 
kata Baaga Rau, 18 M.L.ST. 23 ^ d M.L.T. 
328. ' 

Wallib and Sanuaba:? Naib, jj. 

References (a) 25 M. 277, 26 M. 129 & 22 
G. 425, R. 

(244) S, exhaustive --Judgment loss 

o/^Re-writhig jiidgment — Partition suit j lots — 
bravoing lots— ‘Lots, dratoing of—S. 
Estates Partition Act, 

Where a judgment has been lost, it is 
open to the Judge to re-write f rdfh \nemory the 
substance of it. It cannot be expected that the 
Civ. Pro. Code would provide for such a con. 
tingenoy, 

Semble : A Judge, in making allotments in a 
partition suit, should not draw lots in the 
manner provided by 8.72 of the Estates Partition 
Aot (V of 1897), but should follow the procedure 
laid down in 8« 390 of the Civ. Pro. Code and 
make the allotment of the shares after a full 
eonsidcration of the rights and objeetious of 
dfiferent parties. Narsingh Mavalii Singh v. 
Havkhu Singh, 8 C. L. J. 521. 

Bbett and Mookbiuiee, jj. 

(745) tie, 401, 407(d) and SOU— Leave to 
appeal in forma pauperis— i2«/ercnce to 
Subordinate Court — Etnal disposal of the 
application— ‘Appellate Court's duty. 

On ail application for leave to appeal in 
forma pauperis, the High Court directed the 
Suborcluiate Judge to iu(]iiire into the pauper- 
ism or otherwise of the appellant and report. 
The Subordinate Judge made the inquiry and 
reported that the petitioner was a pauper, and 
also that she had rendered herself incapable 
of appealing as a pauper by entering into an 
agreement, with some persons falling with, 
in the terms of 8. 407 (d). Held that the 
order of the Court calling upon the Sub- 
ordij^ate Judge to report did not operate as 
a final disposal of the applioation, and that 
it waa.open to the High Coii^t upon the receipt 
of the report to consider whether the case was 
one in which leave to appeal in forma pauperis 
ought to be granted. But the High Court 
dismissed the application on the ground that 
the petitouer had entered into an j^reement 
falling within S. 407 (d). 

In deciding whether leave is to be given to a 
person to appeal in forma pauperis, it is the 
duty of the Court to have regard to the rules 


Civil Procedure Coda-^iConiinued). 

contained in Chap. XXVI, the right of appeal 
according to the construotion of 8# 592 of the 
Code, being subject to the rules contained in 
that chapter (a) Hanifa Bal v. Meanjee Salt, 
17 M.L.J. 447 = 3 M.L.T. 11 = 80 M. 647. 

White, c.j. and Milleu, j. 

Reference : — (a) 26 H . 369, R. 

(246) Ss 403 and 592 — Apphcatim for leate 
to appeal as pauper, verification of— 

An application for leave tu appeal as a pau- 
per under Section 592 of the Code of Civil Pro- 
cedure contained no schedule of any movable 
and immovable property belonging to the ap- 
plicant with the estimated value thereof, and 
was not verified in the manner prescribed by 
law for tbo vcrtification of plaints. Held that 
the Court had no alternative but to reject the 
application. Muhammad Salamat-uMah v. 
Bam Jlwan, 11 O, C.*19. 

Evans, a. j. c. 

j (24G-a) S. 407 (d)--8eeNo. 245, supra, 

■ (217) hi. M)7 409 — Suit in forma pauperis 

—Evidence taJeen for deciding limitation — 
Jurisdiction. 

A Court has jurisdiction to decide the 
question of limitation under Ss. 407 & 409 of 
tbo Code (a). The Court before which an 
application is made to sue in forma pauperis 
has power not only to enquire into the question 

pauperism, but also as to whether the appli- 
cant has a puma fade good and subsisting 
cause of action ; and for the purpose it 
may take evidence under 8. 409, Civ. Pro. 
Code. In case of doubt the Court whose permis- 
sion IS asked to sue in forma pauperis should 
grant the application if the applicant has 
made out that he is a pauper : but oven in such 
a case, if the Court pioceed to shift the matter, 
it cannot be said to exceed its jurisdiction, but 
at the most would be acting irregularly. E. K* 
Yeokoba Rao v. Thunla Nataraja Chatty, 4 
M.L.T.302. 

Abdub Bahim, j. 

References .—(a) 20 A. 299 and 19 III. 197, F. 

(248) Ss, 407 and 409— Application for leave 
to sue as pauper, when good pritna facie title 
to property in suit not established— See 
Palpeh Slit, No. 1, 11 O.C. 67. 

(248-n) 8. 409—866 {Toa. 247 and 248, supra. 

(248-6) 8. 410— See No. 241, supra. ^ 

(249) S. 412-‘W‘>Uhdrawal of suit on eompro* 
mise-^Payment of Court fm-^Fiftaneial 
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Where a person is permitted to sue as a pau- 
per, but the suit is withdrawn under a compro- 
mise, and he gives up his claim to the subject 
of the suit, the suit must be deemed to have 
failed within the meaning of S. 412 of the Code. 
It did not succeed in attaining its object, atid 
it is immaterial whether the plaintifi volun- 
tarily gave it up or lost it by the dcbision of the 
Court (a). He is liable to pay the Court-fees 
payable by him if he was not allowed to sue as 

pauper* 

The Financial Commissioner, Punjab, has, 
under Gewernment rules, full authority over 
litigation in which the Government is concern- 
, ed. And the right of the Government Advocate 
to represent the Secretary of 8t«tte cannot be 
questioned. Seeretary qf State for India y. 
Stirju Das, 104 P. H. 1008-100 P. W. R. 1008. 
Chatteiui, 

lieference .‘-(a) 31 B. 10, h\ 

(250) B. 424 — Suit against olhcial nut as such 
trespass — Suit toe injunction— Notice if 

necessary— Sec Couur of Wakus, No. 1, 12 
"C.W.N, 1006. 

(2d0-a) S. 424— See No. 57, snpm, 

(251) S. 4^7— ’SuU against mntwaHisSu%t 
fof ren i ^Parties — Minor — liepreseniatunt. 

Whou a suit for rcut was brought against two 
persons, in the capacity of muiwaliis, but one 
of them who was a minor was nut proporl> 
served, and no guardian was appointed on his 
behalf. 

Hchly that mutwaUts arc trustees, and that 
the presence of all of them in the Suit was es- 
sential, and that it was properly dismissed for 
defect of parties. Byed Abdul Rab Chow- 
dhuryy. H. G. Eggar, 12 C.W.N. 160=35 0. 
182. 

SlACLttAN, c.j. and Gkidt, j. 

(251-a) S. 437-SoeNo.238, swpta. 

(252) 6'* 440— Minot —Smi by ncjct friend — 

Notice to certiJicfUed gaardia^i— No formal 
order grantimj leave to next fnend to stw— 
Presumptum, ' 

A, as next friend of B, a minor, instituted a 
suit to have a sale deed executed by C, the cer- 
tifioated gnacdlan of B, set aside. Notiee was 
issued to C, under B. 440! Civil Procedure Code, 
hdk)!® sliKXbfiid no cai*,se, No formal drder 
granite tews to institiixte the suit Was 
te'jte 8«»Wded to ffirae 


I leave to the person who presented the plaint, 
I after being satisfied that it was for the welfare 
of the minor that that ^tsou should be 
permitted to insti tube the sdlt on the minor's 
behalf, and the Court below was wrong in dis- 
missing the suit on ^the ground ^t leave to 
institute the suit had not been formally ji^rantod 
and recorded. Sridhav Raa V. ftam Lfd, 5 A, 
li.J. 633-A.W.K. (1906), 351 = i k.L.T. 148. 

Stanley, c.?., and Bankrji, j. 

(253) Ss, 440 and 443— Representation of 
minor plaintij} — Leave of Court— Certifi- 

I cated. guard ian not appointed-- Oofnprotnise 
I — Court to decide if for benedt of minors* 

Whore the mother of a minor fs allowed by 
Court to itci for her son, it is a fair inference 
that she was appointed guardian by the Court, 
even though there is no formal order in the 
I record so appointing her. 

Where the Court acts in contravention of S. 
443, Civ. Pro. Code, and, overlooking the claims 
of the certificated guardian, appoints 8omcbod\ 
else guardian of the minor, it is a more irregu- 
larity. (a) 

Even though there be no order which states 
in so many terms, that the Court has consider- 
ed the compromise and held it to be for the be- 
noiic of the minors, it must be assumed, in the 
absence of evidence to the contrary, that the 
Court did its duty in the matter. IltdagpoM 
Zemindari Co. v. Goblnda Mafato, 8 C.L.J, 31. 

I WooimoFEE and Coxn, jj. 

Refetence : — (a) 29 A. 290, approved and 
folloived* 

(254) Ss. 440 ik 578 — Minor—^Buit instituted 
without next friend, effect of — ^irregularity— 
See Guardian and Minor, No. 4, 11 O.C. 159. 

(255) S. 443— Court should not appoint as 
guardian ad htema person whose act is odfled 
in question in the suit, even though it is a case 
to which S. 443,C.1*.C., applies, tec Guarduk 
AND Minor, No. 5, 11 0.0. 319. 

(255-a) S. 443 — See No. 253, $upm, 

(256) S. 447— Next friend ceasing to be guar- 
dian under Guardian and Wards AeWSee 
DgCRBE, No. 2, 5 A.L.^. 35, 

(257) B. 45T—Gmrdidii nmcf 
resixnident— Married 

Mkndtion by for 
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Cntril ftoeeduM M^^Cm^veds, 

•f 

e$iMishedr--Cm9ii&t(Ui^n for sale higher 
thm the emount necessary to raise, 

A minor plaintiff filed a suit, throagh his 
mother as next friend, against bis father, 
and the ease decreed. The defendant 
appealed making the mother as guardian of the 
minor plaintiff 'respondent. A question was 
raised wbetlie^ the mother could continue to 
aot as guardian, notwithstanding the provisions 
of S. iSt of the Civ. Pro. Oode. The Chief 
Court did not consider it necesHary to take the 
matter npof its own motion, whe^ the appellant 
elected to proceed with the appeal as brought. 

Where necessity for sale of ancestral proper- 
ty by a father is established, no docla ration 
should be given io favour of sons that the sale 
would not affect their interests after the 
father's death, for the meie fact that the pro- 
perty was sold at a higher price by a small sum 
than it wat. necessary for the lather to raise. 
WadhavA Mai y. Wadhura, 144 P.L R. PJOG 
r=8 P.R. 1908=83 P.W.R. 1908. 

Kensington & Chitty, jj. 

(258) 8. 461 — Mitaksha^ a joint fanitlysmi 
by matmging member for family debt— Be- 
presenting minor co parcener as next friend 
-^withdrateal of decretal money from Court 
•tr-Next fi'iend if must famish security, 

A suit to recover a joint family delit was in> 
stituted by the managing member of a joint 
Mitakshara family appearing for himself .lud 
as next friend of the other member of the joint 
family who was a minor. A decree having been 
obtained and the decretal amount deposited iii 
Court by the defendant, the plaintiffs applied 
for the withdrawal of the amount. 

Reid — ^That S. 461 of ihe Civ. Pro. Code did 
not apply to the case, and the managing mem- 
ber could uot hs required to take the Court's 
leave aud to give security under that section 
before being allowed to withdraw the money. 
Havlhav Pinhadlitfh v. Mathura Lai, 12 G. 
W, Nt 698 «36 0. 661^8 0. L. J. 266. 

Mitra and Caspers^, ». 

{^59) SM^-^CoUfti's duty in granting leaver 
Comprmsse ^Certi^ted gmrdian if to 
take ‘permisskm, of Judge Guardian and 
Wards AH (VUI of lB90)\ S. Review? 
^SuUtosHasid^ikiree, if maintainable 

A compromise oku suit is not one of the acts 
ooutmpUtisd in 29 of the Onardian and 
Wards Aut ; hence a oertiffeeted gurdian can 


CItH Pmedare Code^(Conriwweii), 

compromise a suit without obtaining the sanc- 
tion of the District Judge. The statutory prb- 
vision for safe-guarding the interests (»l minors 
in suits, IS contaiued in S. 462 of the Code of 
Civil Procedure. 

The Court in sanctioning a compromise on 
behalf of an infant under S. 462 of the Code ot 
Civil Procedure, should record the fact that the 
application ^was made to it by the next friend or 
gauardian, that the terms of the compromise 
where consideied bj it, and should in terms state 
that the (juestion vrhcilier the compromise was 
for the benefft of the infant was considered. 
Prom the more fact that the Court passed the 
decree in accordarce with the comp*roraise, it 
cannot hi' inferred that anv of those steps pre- 
liminary and necessary to the making of the 
decree had been taken by the Court (n) 

Where a decree is passed on adjudication, no 
separate suit lies to set aside the decree except 
on the ground of fraud, but where it is passed 
simplv upon a compiomise, a suit lies upon 
grouudb other than that of fraud (b). 

Where the mmol's were defendants represent- 
ed by their mother and guardian, in the origi- 
nal suit as also in the review petition, and the 
application for review was discharged with the 
express direction that the applicant's proper 
remedy was by way of suit and not by way of 
review, a suit by the minors through a new 
iicxt-frifnd, their mother and former guardian 
ad litem {^ung impleaded as a defendant, lied 
to set aside the decree on grounds other than 
that of fraud (c). 

Where ihe plaintiffs valued their claim in the 
^hmsiff's Court at Ks. 500, and issue was taken 
on the point, (which if decided in favour of the 
defendant would have ousted the Munsiff's ju 
nsdicbion), but no evidence was adduced, there 
wa^no waiver of jurisdiction and the High 
Court can interfere on second appeal (d). BIkQ 
Halwai ¥• Moheah Halwai, 8 O.L.J. 266. 
Mookebjer and Holhwqod, jj. 

References .—{a) 16 W.R. 282 ; 17 A. 581 ; 26 
B. 109 ; 7 C.W.N. 90 ; 29 M. 104, F. (5) 84 C, 
83, F. (c) 2 C.L.J. 508, D, {cfy 24 M. 48, D. 

(260) S. 462--L6ave of Court, must be 
press— Preanmption--Comptbmifi6 de6W when 
to be set aside. See Primogenitubb, No. 1, 
8aL.d. 274. 

(260-a) S. 462-* See No. 79, supra, ^ 

(261) Ss, 462 (b $25*^MaJwmedan mother, 
right a8gUiia^diaii%ofmmor--^Potrer to make 
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^ contract or refer to arbitration on minor'e 
behalf--ifuardian ad litem -^Bight to give 
relief to illiterate women imposed upon-- 
Plf Oder and chent. 

The mother of a Mahomedan mihor. not 
being the legal guardiaii of his estate, has no 
|)Ower to make a binding contract on behalf of 
the minor ; nor can she pase a valid reference 
to arbitration on behalf of the mnltor. 

But. if .she be duly appointed as the Guar- 
dian ad litem of the minor, and makes an ap- 
plication under S. 525 to have an award filed 
in Court, and a decree is passed in terms of the 
award, the minor is bound b> it, unless good 
cause be shown to set aside the de^^ree. 

Such a decree is not a nullity on the ground 
that previous sanction of the Court was not ob- 
tained under S. 462, C.P*C, 

S. 462. C.P.C., applies only to an agreement 
or oompromiHe entered into by a next friend or 
guardian for a suit. It can hav-i no application 
to an agreement to refer to arbitration where 
no suit is pending. If an award is filed under 
S. 526, and a guardian ad litem is duly appomt- 
ed, but sliows no cause why the award should 
not be filed, and allows judgment to be given 
in terms of the award, then also S. 462 has no 
application, for there is no agreement or com- 
promise. But where a guardian ad litem is 
actually a party to an application to have 
the award filed, that is a paity to an agi ce- 
ment that no objections shall be filed^n either 
side, then sanction of the Court uudor S. 462 
becomes necessary. And if such sanction is 
not obtained, the Court has power to set aside 
the decree so far as the minor is concerned. 

Though the Court will always be ready to 
give relief to illiterate women who have been 
imposed upon, yet it must observe the ordi- 
nary recognized rules of law and procedure in 
granting such relief. 

In dealing with questions arising between 
pleader and^jlient. the client must be identi- 
fied with his pleader, and suffer from the eonse- 
qnenees of his dishonesty or want of skill. 

Mir Main Ohnlam Hydarkhaii v. Moaiamat 
Khatna, 1 Smd L.B. m 

and Crouch, a. cs. 

(261-ik) S. 470— See No. 177, supra* 

8* Attachndtnt on insufficient 

Damges--- Proof of maUee— 

^ llijjneui of withA'atm-^jufiedic^ 

g0n as 


Civil Prooedara Code— (roniiintrrd)i, 

An order under S. 483, Civ. Pro. Code, where 
the apphcatiou has been made on ini^ufiicient 
grounds, must necessarily cause damage to the 
credit and reputation of the party against whom 
the order is made, and general and special 
damages are recoverable. 

Qiuere : — Whether it is niJcessary to prove 
that the defendant acted maliciously in the 

above case. * 

• 

The practice as to the form of an order when 
a memorandum of objections has not been 
stamped and has nut been moved, does not seem 
to be uinfoim, but orders dismissing the 
memorandum m such circumstances have been 
made and there is jurisdiction to make the 
order. If there is jurisdiction for making an 
order dismissing an application, there is of 
course jurisdiction to make an order dismissing 
It with costs. Palani KnmaruamI Pillai v. 
Udayar Nadan=:: 4 ivr. L. T. d 03 =rig M. L. J. 
490. 

Whitb, c. j., and Abdub Rahim, 

Tteference : — 11 Q.B.D. 674, Apph 
(262-a) S. 490-See No. 115, supi a. 

(263) 8. 491— Arrest before judgment-damages 
for wrongful arrest— Damages for arrest cannot 
be tried by counter claim — Practice. Bee Qioh 
Court Rules (Bombay), No. 4, 10 Bom. L. R. 
1002. 

(204) Sv. 492 y 49H— Court's power to issue 
injunction where there is no allegation that 
llte property the subject of the suit is likely 
to be wasted or removed by defendants. 
Where there is no allegation that the pro- 
perty which is the subject of the suit is likely 
to be wasted or removed by the defendants, the 
Court has no jurisdiction to issue an in junction 
under S. 492 of the Code. 8. Pidmmailla 
Maylnav V. B. Yengn lyar. 4 M. L. T. 91== 18 
M. L. J. 302. 

Miller, 3. 

(264-u) S. 493— Injunction — Mode of 
cing it— Breach of terms of an injunction 
— Whether it amounts to an offence-— 
Whether the Court can pmish iuek offence 
of %is motion— ApplkaMon for emtefton to 
proseoute for the offence of— Whether such 
application .gives mtihoriiy to the Court to 
punish for disobedience of wjunetian— 
Crim. Pro. Code {Act % Of 1898^, A 293- 
Penai Code {Act XLVofimi 8. m 
The object of paragraph 8 of S,^4d3» Civ. 
Pro. Code, 1882, is to provide a mode of epioro* 
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^ing an injunction. It is not to be assamcd 
^that th^ use of the word **disobedienco” m the 
paragraph entitled the Court to treat a breach 
of the terms of an injunction as an offence and 
^ punish such offence of its own motion. The 
Court can act under this section only when 
set in motion by the party, who deems him- 
self aggrieved, (g). 

In a^Buit to cancel an insirumont of sale of 
paddy, the Court issued au injunction 
restraining the defendant from selling the 
paddy specified in the document . 

The injunction was served on the defendant 
and afterwards the suit was decided m favour 
of the plaintiff, who afterwards presented a 
pecition complaining that, while the injunction 
remained in force, the defendants had sold 
some of the pa^dy, and asked for sanc- 
tion under S. 195, Criim Pro. Code, to 
prosecutft .defendant under S. 188, Penal 
Code. The Judge caused a preliminary in- 
quiry to be made and then called on defendant 
to show cause why he should not be committed 
under S. 493, C. P. C., and he committed the 
defendant (present appellant) to the Criminal 
jail for four months, the order lieing passed 
explicitly as a punishment for disobeying the 
injunction. 

Held that the application for sanction to pio- 
secute the defendant did not give the Court 
authority to act under Cl. (3), S. 493, Civ. Pro. 
Code, 1882. Maung Tha U v. Lutchman 
Chatty, 14 Bur. L. B. 276. 

Irwin, j. 

Hejerence (a) 26 M# 494, F. 

(264 6) S. 493— See No. 264, sitpra, 

(265) B. 494 — order of injunction without 
notice to opposite party, legality of —See In- 
junction, No. 2, 11 0.0.151, 

(266-fl). SB. m, (5) 591 andean— Inferlcm- 
tory orders, revision of ^ Act conferring 
jurisdiction-— Poioets to do acts necessary 
to its execution— Order to open a door-way 
to aUow Heedver for inaking an inventory. 

The High Court refuses to interfere in 
revision with interlocutory orders, because, 
under S. 591, Civ. Pro. Code, they can be 
made ground of objection, in the appeal from 
the deoree. But where the Court of appeal 
cannot grant ^ly relief for any damage that 
might 1 m caused by such order, it is not an 
interlocutory, but a final order (a). 

20c 


Civil Procedure tjod!e---(CQ%Uinued), 

Where an Act confers a jurisdiotion, it implied- 
ly grants also the power of doing all sUch acts 
or employing such means as are essentiaTly 
necessary to its execution. The power is, 
however, limited to such acts as are essentially 
nece^iry to give effect to the order (6), 

An order by a Sub- Judge to open up a parti- 
cular passage by the defendant, to allow a re- 
ceiver to enter upon the premises for the pur- 
pose of making an inventory, is without juris- 
diction, if the defendant provides another 
means of access through his promises. Dero^ 
H.H. Mir Haasanalikhau v. H. H. Mir Ibdul 
Hussein Khan, 2 Sind L. R. 22. 

Pratt, j.c. and Hayward, A.j.p. 

liefe fences •— («) 18 B. 35 and 1 Slid L. R. 
120, n . (b) 14 B. 157, R, 

(266) S, 503— Receiver— Appoinitnent of 
receiver to tealih amounts of decrees undei 
attachment. 

Where a decree holder had in execution of 
his decree attached two decrees hold by the 
judgment-debtor against third parties, it was 
held that section 503 of the Code of Civil Pro- 
cedure gave powci to the Court to appoint a 
icceivcr to rcalii^e the amounts of the attached 
decrees whore it appeared that by so doing the 
interests of both dooreo-holder and judgment- 
debtor would be better protected. Partap Singh 
V. The Delhi and London Bank, LD., A.W.N. 
(1903), 1G1 = 5 A. L.J. 583-39 A, 39J. 

Airman and Karamat Husain, jj. 

(267) S 503— Appointment of receiver by High 
Cou) I pending (.ppeal-Fower of subotdinaie 
Coni t to give direction'^ as svjfplevienta^ y to 
those given iy the High Com t. 

Where a person was appointed receiver hy the 
High Court, pending an appeal, no other Court 
has power to make an order or give any direc- 
tions as supplementary to those give by the 
High Court, or without authority giVeii by that 
Court. Janaki Ammal v. Karayanaswami Iyer, 
4 M. L. T. 268. 

Miller and Pinhey, jj. 

Reference 27 M. 602, R, 

(268) S. 503-*Appointment of a Receiver— not 

to be made without special reasons— Bona fide 
possessor with legal title. See Receiver, No. 
3, U, B. B. (1908;, 2nd Quarter, Civil Proce- 
dure, p. 17. ^ 

(269) S. 603— Principles relating to t]^ 
appointment of Receiver. See Receiver, Nb. 
107 P.R. 1908. 
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(369-(») S. 508’ SoeNo. 54, supra, 

^(^370) 8s, 503, 505, dSS-^Beaeiver, appoint- 
menfof^BecommendaHon by subordinate 
Judge to District Judge — Befusal by the 
latter to appoint-^Appeal. 

A subordinate Judge recommended to the 
District Judge the appointment of a receiver 
under S. 505 of the Code. The latter refused 
to make any appointment. On appeal to the 
High Court : — Held, that no appeal lay against 
the order, which was passed under S. 505 and 
not under 6. 508 of the Code, and respecting 
which no appeal was provided for by S. 688 of 
the Code (a). Bai Man! v. Khimchand Ookal* 
das, 10 Bop. Ij B. 1037. 

ScoiTT, c j., and Batchelor, 7. 

Reference (a) 7 C. 719, F. 

(271) Ss. 503 and 388, cl. (24)---tteceiver's 
accounts, orders in patsiug — Appeal, 

Tha directions which a Court gives in pass> 
ing a Becoivor’s accounts are not appealable 
under cl. (24) of 8. 588 of the Civ. Pro. Code. 
Rapi Keshabati Kumar! v. W. 0. MaoOragop, 
12C,W.N 648==35C. 568. 

Rampani and Siiarfcddin, jj. 


(271-tt) S. 505 — See No. 270, supra. 

(271-6) 8. 506— 8ee No 79, supra, 

(272) Ss. 508 and 510 ^Arbitration. 

Held that when parties apply orally to the 
Judge to refer the suit to arbitration, and the 
Judge reduces their application to writing, and 
then makes a reference to arbitration, it is not 
open to him, having regard to the provisions of 
S. 510 of the Civ. Pro Code, to supersede that 
reference, the arbitrator having declined to act. 

Held, further, that the second paragraph of 
S. 506 is directory only. Abdul Hamid y. 
RiyaZ'Ud-Din, 4 A.L.J. 691=AW.N. (1907), 
273 = 30 A. 32, 

Axkman, 7. 

Xfe/erenres:— 6 M.I. A, 184, D, 27 C. 61 
and 23 B. 699, R. 

(273) 8. 508 — Arbitration— — Order of ref Oicjice 

not fixing 'i period in thin which the atiard 
is to be made —Appeal. 


Where an order of reference to arbitration 
made by a Court omits to fix a date for the 
delivery'of the award, such omission is not a 
mare irregala»-ity, but is a defect fatal to the 
order and*® ■Jl»u’Mcqu«iiti,roceediDg8loandea 
y. fbpartwh. A. 

Xl908}, 59^5 A.L J, 144 SB 80 A. 169, 
j', and D'umc 


W 


I Gltril Prooedore God6^(0oftfmued). 

References (fit) 8 A. 548, F; 18 1. A. 56=» 13 
A. 800, iJ. « 

(274) S. 508 el seq—Arbitrationr^Atvard— 
AMtd set aside— Court not etnpowei'cd to 
make a second reference'' on the aamest^ 
mission. 

The parties to a suit pending in the Court 
of a Munsif referred the matters in dispute 
between them to arbitration. An award was 
made and delivered ; but it was ^ afterwards 
discovered that oue of the plaintiffs had died 
before the termination of the arbitration pro- 
ceedings, and the Huosif accordingly set aside 
the award. Held that the Munsif had no 
, power to make a second order on the same 
agreement of the parties again referring to 
arbitration the matters iu dispute between 
them. Pachkauri Ram v. Hand Rat, A.W.N. 
(1908), 229^5 A LJ. 658. ^ 

K \nAMAT Husain and Griffin, jj. 
References: -21 A. 314. D; 2 A. 181, 27 M. 

112, n. 

(274-a) S* 508— See No 270, supra, 

(276) Ss. 509, 5'i3 — Dijfeienco of opinion, no 
pioviswn foi — Judgment not in accordance with 
award— Appeal, 

When the arbitratois have given an una.nim- 
ous award, the award is not a nullity, because 
no proMson has been made in the order of re- 
ference for a contingency that has never arisen, 
vi/., that the arbitrators might have differed, {a) 

8. 522 of the Code docs not allow an . ap- 
peal on the ground that the judgment is 111 
excess of the award, but only on the ground 
that the decree is so. Bepin Behary Sen v. 
Krishna Behary Ben, 8 C.L.J. 475. 

CoxE & Dobs, j.j. 

References • -{a) 17 W R. 30 Ji’ , 4 W.R. 4 ; 

14 W. R. 150 ; and 8 A. 64, D. 

(276) S. 510— Arbitration -Ref mol of umpire 
to act-I’oxcer of Court to appoint a fresh 
umpire. 

Held that tool 1011 610 of the Code of Oivi 
Procedure doe* not apply only to cases where 
a person has signified his assent to take upon 
himself the duties of an arbitrator or umpire 
and, after so sigui^ying his assent, dies, or 
refuses or becomes incapable to act. FiVM-ad- 
diB V, AmlB-ud-dla, A. w, N. (;190$), 169. 
Griffin, j. 

Reference is 0. 824, Dm, 
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0 * 

(276^) S. 510— S^ No. 272, supra. 

(277) * Sf. sao^Auoard by arbitrators in excess 
of their afuihmty- Such olJier and fur-‘ 

^ ther reliefs ’ * inciting of. 

Plaintiffs sued for a declaration that the 
alienee of a Hindu widow got no more than the 
life-interest of tjie widow, and that the aliena- 
tion was invalid and inoperative except for her 
life-tirde. The^ also added a prayer for ‘‘ such 
other relief as the Court deemed fit.” 

The matter “in dispute in the case” was 
referred to arbitration. The afhitraticn passed 
the following award, “ we direct that defendant 
No. 1 do pay Rs. 1,500 to the plaintiffs, and 
that the sale for which the suit is brought be 
declared valid, binding and absolute.” Held 
that the arbitrators had exceeded their juris- 
dicion, and that the words “such other and j 
further relief,” though wide, cannot be held to | 
include a request to the Court to create an ob- I 
ligation which is not alleged to exist. TIkam 
dai y. PhatamiJ, 1 Sind. L.E. (Civil), 209. 

Cbouci}, j. 

References C. 483 (440), 24 A. 229, 10 
A. and E. (1841) 139, R. 

(278) 8s. 520 and 521‘—Enfbrcenient of award 

of compensation in a seduction case—Courts 
have only% look to the provisions of 8, 520 j 
and 8. 521 ^ Civ. Pro. Code. I 

There is no authority for the view that arbi- j 
trators can take cognizance only of claims in 
respect of which the Regular Courts will give 
relief. In deciding whether an award should 
bo enforced or not, the Courts have only to look 
to the provisions of Ss. 520, 521, Civ. Pro. Code 
and determine " whether any of the grounds 
mentioned or referred to in those sections is 
shown against the award* The fact that the 
applicant could not have sued the respondent 
for damages cannot be regarded as “an objec- 
tion to the legality of the award. ” The Bud- 
dliisi Dhammathats provide for the payment of 
compensation for seduction, and though such 
^ cases are not now decided according to Buddhist 
Law, compensation for seduction is still fre- 
quently paid by private arrangement between the 
parties or their families, and there is nothing 
immoral in such an arrangement. According 
to English Law, the consideration of past co- 
habitation and previous seduction does not 
make a bond veld. Such consideration is not 
held good so as to support a promise not under 
seal, hat it is not illegal* KilOa Wnlod V4 Ufa 


C^vll Procedm Code— (Goniiiniied). 

Kan, U.B.R. (1908), 2nd Quarter, Civil Pro- 
cedure, p. 19. 

Twomey, j. 

(279) Ss. S20 and 522-^Award remitted by 
Court for retfision — Decree in terms of 
revised award— Appealability of rermttaU^ 
Constructu-n of 8. 622, C. P. C. 

When au award, remitted by Court under 
S. 520, C. P. C., IS revised by the arbitrators^ 
and a decree has been passed by the Court in 
terms of the revised award, the tenusofS. 522, 
C. P. 0., pieclude an appeal on the ground that 
the order of remittal is wrong and that the 
award as originally submitted should have been 
accepted and acted upon {a). ^ 

When the decree is in accordance with the 
award, the policy of the law is to refuse appeal 
on the ground that an order under S. 520, C* 
P. C,, has been improperly made or improperly 
refused. 

The provisions of S. 522, C. P. 0 , should be 
strictly construed (6). Subbiah lyav v. Subra- 
mania Alyer, 4 M.L.T. 328=: 18 M. L. 7. 485. 

Bensob and Wallis, jj. 

References :—{a) 22 M. 203, D. (6) 29 C. 167, 

B. 

(280) 8. 621 — Arbitrator receiving evidence 

from one party in the absence of the other 
— Judicial mticondnet — Setting aside 

awai d— Appeal— Appellate CourVs power 
to go behind first CourVs Older setting 
asideaward. 

A Court is perfectly justified in setting aside 
the award of the arbitrators on the ground that 
the latter had been guilty of judicial miscon- 
duct in having taken the evidence of one par- 
ty m the absence of the other which was whol- 
ly unavoidable, and in having omitted to give 
the latter suihcient opportunity to produce his 
own evidence. 

Qutere ; —Whether an Appellate Court had 
power to go behind the order of the first Court, 
sotting aside such an award. Soba Ram v. 
Ram Das, 66 P. R. 1907 « 159 P» L, R. 1908 » 
148 P. W. B, 1907. 

Robertson and Shan Din, jj. 

References:—^ A. 181 3 A, 636 28 A. 408, 
22 M 202, 8 C W. 390, R. 

(280-O)— S. 521-^^ No. 278, supra. 

(281) Ss.62hh91, B2—ATbitfation-^AwQ(j^--^ 

Award set aside upon ground not contem 
plated by S. Appeal. 
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In a fiuit pending in the Court of a Munsiff, 
the matter in dispute between the original 
pa^es was referred to arbitration. To this 
arbitration a third person who had been brought 
upon the record as a defendant under section 
32 of the Code of Civil Procedure was not a 
party. An award was made dismissing the 
plaintiff’s claim, but on an objection being 
preferred to the effect that all the parties to 
the suit were not parties to the arbibsation, the 
Munsifi set aside the award, proceeded with the 
suit, and on the merits granted the plaintiff a 
decree. An appeal against this decree by the 
dofpndant was dismissed. Both Courts found 
that the defendant who had been added under 
section 32 hhd no interest in the subject matter 
of the suit. The plaintiff appealed, on the 
ground, inter aha that ** the Courts below had 
no jurisdiction to sot aside the award so far as 
the parties to this appeal ate concerned.” 

Held that an appeal lay, and wa$ nob bar- 
red (a). Ramlawan v. Nawal Blagh, A. 
W-N. (1908), 242 ^6 A. L. J. 644-4 M.L.T. 
400. 

Knox and Geipfin, jj. 

F,ejerencee\ — (a) 18 A. 19 and 22 A. 3CG, D. 
22 M. 202 and IS M.L.J. 228, 11, 

(281.a) S. 622— See No. 275, 279, supta. 

(282) Ss. !)\12 and 526— Private arbittation 
—Awafd made a rule of Court— Appeal, 

When an award made in a private arbitra- 
tion has been made a rulo of Court and a 
decree passed thereon no appeal will lie except 
BO far .IS the decreii is in excess of or not in 
accordance with the award. Tn this respect 
there is no difference between a decree based 
upon a private award and a decree based upon 
an award made through the intervention of the 
Court (a). Bahadur Bingh v. N^i Puran 
Blngh, A.W.N. 1908, 64-6 A.LJ. 100=30 
,A. 161. 

Bankoji and RicHtBDS, jj. 

Reference .—(a) 27 A. 526, D, 

(283) S, 52S — Ordef rej lining to file agtee- 
mnt to refer to arbitration— Appeal 

Beldt that an appeal lies against an order 
rafUBing to file an agreement to refer to arbi- 
tration. Khalka Baksh gliigh v. Suambar 
Bingh, li 0. C. 116. 

Evans and OeipVin, a.%. <^a, 

^^rences A. 883, . 5 A. 206, 29 A. 167 
and9#,C,206,B. 


(Bvil Procedure Code--(Confinnrd). 

(283-a) S. 523-See No. 4. avpra. * 

(284) Ss. 628 and 526, difference between, as 
regards appeal— He vision— See Appeal, Gene- 
BAL, No 2, 68 P. W.B. 1907 (P,B.)« 1 P. B. 1908. 

(285) S, 525— Appeal -Awa/dt application to 
filvy order refusing— Civ, Pro. Code (XlVt 
of 1882), S, 525. 

An appeal lies against an order refusing to 
grant an application to file an award uijder S. 
525 of the Civ. Pro. Code, Bheo Bahg^ Mahton 
V. Kirtarth Bhagat. 7 C.L.J. 486. 

Bbett and Chitty, jj. 

References 29 C. 167, B; 3 C.L.J, 450 = 
33 C. 757, F , 6 A. 186. 26 A.206, not F. 

(285-a) S. 525— See Nos. 66 and 261, supt'a. 

(286) Ss. 525 and 526— Destruction of award 
after piesentaiion in Court— Whethei^ 
ground foi refusing to file award — Whethei’ 
2)artie8 can be ref a ted to regular suit 

An application was made to file an award, 
under S. 525, C.P.C. The Court declined to file 
it on the ground that the records of the case 
containing the award were destroyed by fire. 
Held, that, since the award had already become 
part of the record of the Court, the Court could 
not refuse to file it under S, 626, C. P. C., and 
refer the parties to a regular suit (a). 

The mere fact of the destruction of the records 
of the case docs not necessarily show that the 
investigation will be either long or difficult (6). 
LekhraJ Khubchand v. Khubchand Manghlr 
mSl, 1 Smd.L.B. 167. 

Hayward and Crouch, jj. , 

References {a) 12 331, D; (6) 7 liom. 

L. B. 644, R. 

(287) S. 526— Private award— Order refusing 
to file such award— Appealability. 

An order under S. 526 of the Code, refusing 
to file an award of arbitrators made out of 
Court, IS appealable as a decree (a). Mul Ri^ 
Y. Ladha Mai, 100 P.R. 1907 = 17 P.L.R. 1908. 
Bobp:ktson and Kensington, jj. 

References (o) 26 A, 205, Diss. 27 M. 2^5 ; 
29 M. 803 ; 25 C. 757 ; 33 C. 757 ; 84 P.R. 1907 
(P.B.), F; 25 P.R. 1907 (P.C.)atp. 29; P.R. 
1907, F.R, n. 

(288) 5. 526—Ordei' refusing to HU award — 
appeal. 

An appeal lies against an order refusing to 
file an award under S. 526 of the Code, inas- 
much as it "is a decree. Waaag Nge v, 
Raag^natham Chatty, 4 L.B.R. idO. 

Fox, G.j. and Mooes, i. 
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lie/erences 26 0. 767 ; 83 C. 757, 27 M. 
256, F : 28 A. 21, Daa,; 29 C. 167 and 18 C. 
414, Ji* 

(288.a) S. 626 -See No. 282, 284, and 286, 
supra. * 

(289) 8. SS9^Public charitable trust — Breach 
— suit— Jurisdiction — Court in which suit 
should be brbught. 

Under S. 689 of the Civ. Pro. Code, one of 
two conditions must exist in order to bring 
a suit within its purview. Either there must 
bean alleged breach of any.jexpross or con- 
structive trust created for public, chari- 
table or religious puiposes, or there must be 
some direction of the Court deemed iiece.ss.iry 
for the administration of any such trust. If 
in any suit one of these two conditions exist, 
it must be filed in the Court (mentioned in the 
section) either by the Advocate General or by 
two or nmre persons interested in Ihe trust, with 
the sanction of the Advocate General previously 
obtained. 

It is not necessary to such a suit that a leltef 
should be claimed of the description of the 
clauses (^), (b), (o), (d), and (e) m that section. 
These reliefs are not exhaustive and any other 
relief may be claimed in such a suit. Amrl- 
tram Harinarayaii y. Samjl Yallabh, 10 Bom. 
L.R. 87-3M.L.T. 172. 

Chandavabkau and Heaton, jj. 

(290) S. 639— Whether directory or mandatoi y 
— Sanction of Advocate General— Pre-exist- 
*ing right of suit whether taJeen away by 

S, 639— Question relating to jurisdiction, 
whether can be ivatved. 

Statutes Imposing restrictions upon the sub> 
ject’s* right of suit must be construed strictly. 
Hence a pre-existing right of suit cannot be 
held to be taken away by the words of S. 539, 
C.P.C,, those words being merely permissive 
or directory, and not mandatory. 

*Under Hindu Law, a member of the Hindu 
community, interested in a public tilcana ” 
or place of worship, can maintain a suit in re- 
spect of such **tikana.'' And no certificate of 
the Advocate-General is necessary under S. 539, 
C. P.C. 

Questions relating to jurisdiction (as, the 
question that the certificate of the Advocate- 
General is neoeesary under S. 539, C. P. G., for 
the institution of the suit) may be raised inse- 
oond appeal, though waived in the lower Courts. 


Civil Procedure Code^(0»^inued). 

There cannot be a waiver of jurisdiction. Mttl- 
■anet Radhibai, wife of Rlehendas y. Mr. 
Knudamal Bd Dlawn Aiumal, 1 Sind. L'iIeI. 
155. 

Pratt and Hayward, jj, 

(291) S. 639— Suit relating to charity— Suit 
brought by Oie Advocate-General at the in- 
stance of relators — Dismissal of suit- Bight 
of apjyjeal— Relators cannot appeal in their 
otvn right. 

Where a suit filed, under S 639 of the Code, 
by the Advocate-General, at the instance of 
I relators, is dism sseJ, and the Advocate-Gene- 
I ral does not think fit to appeal, it is not compe- 
tent to the relators to file an app&l on their 
own account, against the dismissal. Jan Maho- 
med Abdul V. Byed Nurudin, 9 Bom. Ij.R. 996 
=32 B. 156. 

CiiANDAVAUKAR and Heaton, jj. 

(292) 5. 639— Suit by some of the subscribers 
of a religious and charitable society for 
removal of office-bearers appointed undei 
rules of society and not by subscribers, and 
for accounts— Suit brought without sanction 
or consent of Advocate-General. 

In a suit brought, without the sacction or 
consent of the Advocate-General, by some of the 
subscribers of a religious .and charitable society, 
on behalf of themselves aad all other persons 
intetresbod in the subject-matter of the suit, for 
the removal of certaiu office-bearers from their 
respective offices, for accounts and for payment 
into Court of the money which may be found 
due from them to the socioiy, it having been 
found that the officers were appointed under the 
rules of the society and not by the subscribers, 
^hat the subsciibers were not entitled, as of 
right, to make any claims upon the funds of 
the society, and that they were not the bonefi- 
ciaricB of the trusc, held, per Vl^hite, C.J,, that 
they had no right to maintain the suit, even if 
they had obtained the sanction under S. 539, 
C.P.C. (rt). 

Held per Abdur Bahim, J., that the presens 
suit, having been brought without the sanction 
ortheconseni. of the Advocate- General being 
first obtained under S. 539, C.P.C., was not 
maintainable;(5), H. A. D’Cruiy. J. h D’Silya, 
4 M.L.T, 346. 

White, c.j., and*ABDUB Rahim, j. ^ 
Ileferencesi—{a)S B. 432, not F; 

186, 33 C. 789. Expl 
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{993) B. 5dD'-Courii'8 power to appoint new 
trqstee* manager or euperia tendon t of reljg- 
ot:(3 inBtitution -Froceedinge to be resort ed to fo^ 
Buoh action— See Act XX OF 1663 (Religious 
EerzyowMBNTs), No* 3, 6 A. Ix. J. 191. 

(394) S. 539— Komoval of manage: of reli- 
gious institution— Necessity for sanction— Sea 
Act XX OP 1863 (Religious Endowments). No. 
3, 7 F. R. 1908. 

(i9t-G} S. 639— See Nos 51, 54 A 03, supra, 

(295) S. 640— Order of Court refusing to aiake 
conditional de^'-ree for foreclosure absolute — 
Whether decree appealable. See Mobtqaoe 
(Foreclobube), No. 1, 4 N. L. R. 51 

(295-0) S.*640— See No. 6, supra. 

(296) S. 544 — Land ijivm up by 1st lessee on 
receipt of compensation money iik favour of 
2nd lessee — Htgr/i Gout t declaring 1st lessee 
valid — 2nd lessee entitUd to restitution — set 
off in restitution — equitable relief— adjust- 
ment of accounts—*^ icho seeks equity must 
do equity,' ' 

In 1880, Z leased ccrtniu property to the de- 
fendant ; in 1892 the successor of Z granted a 
lease of the same property to the plaintiff. The 
plaintiff sued the defendant and the then repre- 
sentative of his lessor for a declaration that 
the lease to the defendant by Z was invalid and 
for possession. The Gourt gave him a decree for 
possession, subject to the payment of a certain 
sum to the defendant as compensation for im- 
provemets. The defendant gave up possession 
of the property on receipt of the compcnsatiou 
money in March, 1895. The representative of 
the lessor preferred an appeal against the decree 
making the d fondant a party. The High Court 
in August, 1897, hold that the lease to the de- 
fendant by Z \Mis valid and dismissed the plain- 
iiff^s suit. 

B.eld^ that, under S. 544, C. P. C., the decree 
of the H'gh Court, of August, 1897, enured for 
the benefit of the defendant also ; that the de- 
fendant was entitled to possession under bis 
lease of 1880, which was never determined ; that 
the refunding of the compensation money by 
the defendant was not a condition precedent to 
his obtaining relief by way of restitution ; and 
that he was entitled to ask that the account 
might be adjusted by setting off mesne profits 
against the oomjpensatiun money, received by 
the plaintiff , from the he had been 
^ wro AUy p^gssesslon \ f to, the date of the 
decree (August, 1897 ). 


CIvU Fraoediire Ma-^iCrntmuied), 

Hehf. farther, that,, the relief clainSed by the 
defendant being in the nature of equitable re- 
lief,— he being bound to do equity in seeking 
equity, it was not equitable that he should be 
permicted for his own oonvenlcnoe. because, at 
the time bis right to relief arose, i.s.. in August, 
1897. he was unable or unwilling to refund the 
purchase money, to postpone applying for the 
relief until the mesne profits had amounted to 
a sufficrent sum to wipe off the amount of 
the compensation money, and that the ac- 
counts should be adjusted on the footing 
that the defendant had done what he ought to 
have done, vis., applied for restitution on the 
dismissal of the plaintiff’s suit by the High 
Cojurt in August, 1897. Brat Madhavan Man- 
nadi v. Yenganat Bvarapa HU Ravi Yarma* 
18 M.L.J. 39. 

White, c.j. and Miller, j. 

(297) S'. 545— Security bond accepted by a 
Court does not dispense with necessity foe 
registration— See Registration Acj (111 of 
1877), No. 1.3M.L.T. 317. 

(297-0) S, 646— See No. 5 o, supra and 
No. 334, infra, 

(298) S, 549— Appeal— Order rejecting appli- 
cation for rehearing of aj^peal dismissed 
under' S. 549. 

No appeal lies against an order refusing to 
re admit au appeal rejected on the ground of 
the failure of the appelhnt to furnish security 
for the costs of the respondent under S. 549 of 
the Cod? of Civil Procedure, (o) Fipoz Begam 
Y. Ibdal Lakif, 5 A L.J. 109=A.W.N. (3908). 
63=3 M.L.T. 221 = 30 A. 143. 

Ajkman 'ind Kabamt Husain, ti , 

Reference (o) 18 A. 315, R. 

(299) 8. 549— Rejection of appeal— Appli- 
cation to have it restored on furnishing the 
required security — Limitation. 

After an appeal has been rejected under B. 
549, C.l^.C., the applicants may appl/'to have 
it restored on furnishing the required security. 

No special period of limitation being provided 
for such an application, the Art. of the Limita- 
tion Aot which applies is Art. 178. Bga liU Doki 
¥. Ml Ban Balngy U. B. B. (1908), Isb quarter. 
Limitation, p. 5. * 

O.W. Shaw, “Esquire. ’ 

♦ , ' 

Be/wnew;— U.B.R. (ISW-afi), II, 8f2; « 
*. 3ISj 18A. 101, ». . , , 
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(300) 8a, S49 and ^Bt^Rajaction of appeal 
m^r Si S49^Applicati(m for restoration 
not maintainable. 

Am there is ne j^rovision in S. 549 of the Code, 
^ similar to that contained in S. 881 permit* 
tihg an appellant v'hose appeal has been reject- 
ed uador* S. 549 to apply for an order setting 
the dismissal aside, application for restoration 
of the appeal does not lie. Sankaralinga 
Chetti y.' J^naamaLal Chettl, 4 ]M.L.T. 416. 

Miller and Pinjiey, jj. 

References 30 A. 143, F r*6‘A. 315, Cons, 
and D. 

(300*a) S. 551 — See No. 327, supea, 

(301) Ss, 561 and 206 — Effect of dismissal of 
appeal — Avicndment of decree^Ciril Pro- 
ceduhCode, S. 206, 

Held, ihat the dismiHsal of an appeal under 
section 551 of the Code of Ch il Procedure is a 
decree (a) and supersedcb the decree of the Court 
below. The Court, therefore, which has taken 
action under section 551 is the only Court 
which has jurisdiction to amend the decree 
under S. 1306 of the Code of Civil Procedure, 
AsmaBIJbiv. Ahmad Husaia, A.W.N. 1008, 
109-=6A.L,J. 584 = 30 A. 290. 

Kaeamat Husain, j. 

References (o) 24 C, 759, 4 C.Ii.J. 666 and 
22 M, 293, F ; 21 B. 548, dissented from ; 15 
A. 367, 2 A. 819, 26 M. 91, 10 B.L.R. 101, 16 
C. 250, W.N. 1894, p. 58 and Bombay P.J, 
1801, p. 239, Refd to. 

(d01*a) jp. 666— Sec No, 2, supra, 

(301-&) S. 568— See No. 2, 

(302) S. 660’^Res}y(mdent getting a decree 
against a co-respondent. 

A respondent cannot get a decree against a 
co-respondent, when he has submitted to tbe 
decree of the Couit of first instance and has 
ml filed an appeal separately. Lohre v. Sita, 
4 A.L.J.772 = A.W.N. (1008), 4 = 3M.L.T. 176 
= 30 A. 48. 

Bamkebji and Aikmn, jj. 

Reference 27 A. 23, F. 

(303) 5. 859--Decree made against wrong jHirty 
^ ^Appeal by ihtUpariy^Deme-holder alone 
made respondent — Appellate Court could 
not briitg m record persons again^ whom 
• the Court of first instance shoiUd have 
made decree. 


Civil Proeedttve Codt-^iConiinued). 

Looking at thO language of S.^ 559, O.P.O. 
apart from authority, it woidd appear to have 
been inserted to protect parties to tbe suit who 
had not been made respondents in the appeal, 
from being prejudiced by modifioatious made 
behind their backs in the decree under appeal. 
The party whom it is sought to bring on is 
required to be interested in the result of the 
appeal, that is to say, h^ must be shown to be 
intere$ted«in the result of the appeal before he 
is brought on, for once he is brought he may be 
said to acquire an interest as a result of being 
brought on. When a defendant has been 
exonerated and there is no appeal against so 
much of the decree as exonerates him, no 
decree can bo passed agarost him ih an appeal 
by any other party to a suit as he is no party 
to such appeal, and he cannot be said to be 
interested in the result of such appeal by 
another party unks4 the decree sought to be 
obtained against the respondents in the appeal 
would have the effect of prejudicing him m some 
way or other. A decree having been made 
against a wrong pari>y, it is nob competent for 
tbe appellate Court, in an appeal by that parly 
m which tbe decree-holder alone is made 
respondent, to bring on the regaid those persons 
I against whom the Court of first instance should 
have made the decree. Subramaniani Chetty v. 
Yeerabhadr am Chetty , 4 M.L.T. 104 = 16 M. L. 
J. 452. 

White, c.j., and Wallis, j. 

Ref crevices . — 5 A. 267, F ; 25 C. 669, not F ; 
31 C 109 ; 31 C. 643, R, 

(301) S. 559— Whether respondent can be 
place 1 on record after time to appeal against 
him has expired— See Rbgistkation Act. No. 
4, 12 0. W.N. 626. 

(305) Ss. 560 & 588, applicability of, to api cals 
under Act X of 1859 ’(Rent Recoveby)— Sec 
Act X OP 1859 Bengal (Rent Recovery). No. 
1,7 C.L J. 426. 

(306) S. 561— Whether cross objections, under 
—can bo entertained by Appellate Court, in a 
case where no appeal lies. See Mortgage (Re- 
demption), No. 8, 28 P. R. 1008. 

(307) S. b61--Plaini%ff obtaining leave to sue 
in forma pmyeris^Plamtiffpartly success- 
ful-- Memorandum of objection in forma 
pauperis. ^ 

Plaintiff sued i»he liefendant as a pauppr for 
the recovery of certain property. He o 
a decree for part of the property claimed. 
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Defendant appealed against thie decree. There- 
Upon plaintiff filed objections under' S. 561 of 
the Civil Procedure Code, held, that the 
plaintiff may be allowed to take tn forrtva 
paupei'ia any objections to the decree which he 
could have taken by way of appeal. 

Held, further, that the provisions of Cb. 
XLIV, C.P,0., so far as they can bo made 
applicable, now apply to an objection filed in 
accordance withS. 561, G.P G. (a) Wo Hlaind 
V. Ka 0, 4 L.B.E. SS62. 

Habtnoll, j. 

liefei'enc€S i — (n) 1 B. 75 , 8 M. 214 , 11 C. 735, 
D, 

(308) 8h. 5hl , 577, 31 7 --Plaintiff suing for pos- 
session or i eturn of purchase money — Deciee 
for possession— Appeal— AppsUuU Couft 
decreeing return of purchase-momy, legal- 
ity of— Necessity for m^fno of objections. 

The plaintiff’s case was that he purchased 
the plaint house at a Court sale benami in the 
name of the defendants. He sued to recover 
possession from the defendant or, in the allct- j 
native, for the purchase-money paid by him | 
for the house. The Dwtiiot Munsiff gave the 1 
plaintiff a decree for po'.session On apiieal the i 
District Judge held that the plsmtifi’a suit for ! 
possession was barred by S. 317, G.P G. He j 
found, how 9 Vcr, that the purchase money had 
been paid by the plaintiff and gave him a decree 
for the recovery of such sums, lu second appeal 
by the defendant it was contended that he 
should not have granted the alternative relief 
inasmuch as the plaintiff did not put in any 
memorandum of objections under S, 561, C.P.O. 
Held that no memo of objections was necessary 
in the case. Kuppusawml Chetty Y. flamudra 
yijia Nalnar, 4 M.L.T. 266. 

Munbo and Abdub Rahim, w. 

Heference .—29 H. 229, D. 

(309) 8s, 651 d 582 (A)— Limitation Act, 5. 5 
—Memora^iduni of objection insufficiently 
stamped — Defect not being made good, dis- 
missal far default— Appeal memo also 
insufficiently stamped— No appeal, beiiu; 
only against an order — No case for exten- 
sion of time. 

A memorandum of objections filed by the 
respondent was held to be insufficiently stamp- 
ed by the lower Appellate, Court, which fixed a 
datj^ar the deficiency to be made good. The 
aditidnal stamp was hot furnished , on the ground 
that hig]^ tribunal bad been moved to 
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^ • 

revise the order declaring that the objection 
was insufficiently stamped ; and the ii^mo of 
objections was, in consequence, dismissed for de- 
fault. The appeal against the Appellate order 
was also insufficiently stamped. Held : 

That the order, rejecting the objection as 
under-stamped after default made to pay the 
duty ordered, is au “order ” and^ot a “ decree” ; 
and it 18 an order against which no appeal is 
provided by the Civ. Pro. Code . * 

Even if it be taken to be a decree, and appeal- 
able as such, the High Court, in appeal, should 
not interfere, unless it is established that there 
was in fact no default or that there was suffi- 
cient caus^for excusing the default. 

The failure of the party to obey an order for 
the filing of additional Court-fees is a default, 

I irrespective of the legal merits of t^e order, 
and ic affords no sufficient ground for excusing 
buch default, that the pariy considered theorder 
to be wong. 

The procedure of a Court cannot be regulated 
by what may be the opinion of a party or by 
what he may hope to establish against the 
opinion of the original Court in appeal. 

There having been a wilful disobedience of 
an order in this case, the dismissal j^as but 
piopcr. 

If a party feels himself aggrieved by any 
stamp-order, he may, within the period allowed 
for compliance therewith, move a higher Gcuit 
agamsf it but if be has not succeeded in getting 
the order set aside by the last date fixed for 
I obedience, the party must obey the order, or 
subject bimseif to a valid disposal of the case on 
the ground of his default. 

S. 582 A of Civ. Pro. Code has no application, 
inasmuch as the under-stamping was deliberate, 

I and not due to any mistake ; and this is not 
a case in which it will be proper to allow any 
extension of time under S. 5 of the Limitation 
Act. 

The appeal to the High Court is under-stamp- 
ed. {a). ^ 

No oppoitunity need, however, bo given to 
the appellant for making good the defioieuoy 
in the High Court, for two reasons, namely, 

(1) the appeal does not he, and 

(2) it could not now be stamped within the 

period allowed by the law of limitation for its 
due institution in the Court. Ghailrain v. 
Jblngva, 4 N.L.B. 168, « 

Stanvon, a c.j. 

2?e/erence.— (a) 1st appeal No. 16 of 1904, B, 
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(810) s!. Adi d 59O-^Eff0ct of latter section 
on former’^appeals from orders, 

8. 6d0 of tha Civ. Pro. Coda makes applioabla 
the procedara of S. 561 to appeals from ordersi 
and a memorandam of objection will lie (a}* 
GaUammal t. YaUppa Nalc^ar, 3 M.L.T. 248 
«18 M. L. J. 157. 

Miller anji Murbo, jj. 

Reference (a) 21 A. 297, ft. 

(311) a. ^562 ^Dismissal of a suit on a preli- 
minary point— ’power of Appellate Court to 
remand the case— Suit by uevet siotter to set 
aside an alienation by proprietor in the 
presence of a minor adopted son, ^ 

Where a suit for setting aside a sale by a 
proprietor brought by a reversioner was dis- 
missed on tha ground that the proprietor had 
validly adopted a boy and that the plaintifi was 
therefore, ^not competent to sue is the presence 
of the adopted boy, held^ that the suit was dis- 
missed on a preliminary point within the mean- 
ing of S. 5G2, and that the Appellate Court 
was competent to remand the case for deci- 
sion on the merits (a). 

Reversioners have a locus atandh to sue for a 
declaration of the invalidity of a sale by a 
proprietor with limited powers, in the presence 
of the adopted son, if he is a minor (b) Jiwa 
Singh T. Khasana, 66 P.R. 1908. 

Rattiqar and Siriii Din, jj. 

References:— (a) 109 P.R. 1887, 98 P.R. 1887. 

16 l^L 207 and 20 M. 25, R. (6) 24 P.R. 1877 
F. 84 P.R. 1898 (F.B.) and 80 P. R. 1902, R. 

(312) S, 562— Remand order, validiiyof— 
Appellant not allowed to challenge the 
validity of the decision on which remand 
made. 

Held, that in an appeal from a decree passed 
after a remand under S. 662 of the Code of Civil 
Procedure, an appellant cannot be allowed to 
re*Qpen the 4eci8iou on which the remand is 

made. Kotpal Bing v. Sheo Praaad Singh, 
lOO.C. 360. 

CaAictEB, jr.c. and Griffin, a.^.c. 

Referents A. 172, R; 6 B.H.C. 146, F. 
j|313) 563—“ Preliminary point, meaning 

of— Remand— Buit deci^d with reference 

< to some only of the Usms framed.*' 

The only necessary connotation of a preli* ^ 
minary point in^seotion 462 G.P.C« ie that it ; 
should suffice lor the disposal of the suit. Any i 
■0c 


OIyU Proeedore Coda— {Continued), 

point the decision of which does Sol enable the 
Court to decide the mil is excluded from the 
category of a preliminary point. Abdul Oatav 
Khan y« Muhmmad Zia-nd-Din, 2 P.R* 1908 
(F.B.) « 12 P.W.R. 1908 s96 P.L.R. 1908. 
Clark, c j., Chattbrji and Shah Din, jj. 

References 43 P.R. 1902. 16 M. 207, 20 M. 
25 ; 21 M. 172, 27 A. 691, 9 A. 30 (Footnote). 1 
O.W.N. 840, R. 109 P.R. 1887, 89 P.R. 1891 
(F.B.), overruled. 

(314) 8. 562— Demand— Appeal from order 
of remand after decision of the suit in accords 
ance therewith. 

Held that no appeal will lie from an order of 
remand passed under section d62»of the Code 
of Civil Procedure, if such appeal is filed after 
the suit has been decided in compliance with 
the order of remand and no appeal is preferred 
from the decree in {he suit. Ouliarl Mai V. 
Kabtr-un-niesa, A.W.N. 1908, 76^5 A.Ii.J. 
270«30 A. 191, 

Aikhan and Kabamat Hussain, jj. 

References :~29 A. 659, 32 C. 1023, F. 

(315) B, 562— Remand— Preliminary pomi, 
what is— Liability for compensation— 
Amount of damages. 

Where by reason of the decision on one or 
more of the issues recorded in the case, there 
has been no necessity for the consideration of 
the other issues, the suit was dismissed, on a 
preliminary point. The appellate Court finding 
that the issues considered were wrongly decided 
and the suit wrongly dismissed, remanded the 
case for disposal of the suit after consideration 
of the remaining issues : 

Held, the suit was properly remanded under 
S. 562. 

There were two questions in the case, vie., 
the liability of the defendant to compenstate the 
plaintiffs, and the amount of damages. The 
Court of first instance held the plaintifis were 
not entitled to damages and dismissed the suit 
on this preliminary point. On appeal, the 
Court of appeal held the plaintifi was entitled 
I to damages and remanded the suit for asoertoin^ 
ment of damages : 

Held, the remand we» proper (a). Salim 
, Sheikh Y. Bailr Khao, 8 C.L. J. 159. 

Coxa and Dobs, jj. 

Reference (o) 16 207, F, 

{315-a) 8. 562— Order of remand peased4>y a 
svngU Judgeof^hCouri— whether 
ment "-^Letters Patent, 8. 25^Appeal* 
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An order of remand passed by a single Judge 
of the High Court, under 3, 562, CiV^Pro. Code 
1882, is a “ judgment within the waning of 
S. l5 of the Letters Patent, be^mnse suoh an 
order disposes of the suit ; and, therefore, an 
appeal lies from such an order. Goplnath Patt 
y. Mohoswar Peadhan, 35 C« 1096. 


Givll PS'onednro Code— ^ 

The illegality is not cured by the plaintiff’s 
consent or waiver. 

Failure on plaintiff’s part to appeal under CL 
(28) of B. 588 cannot be treated as c^sent or 
waiver, (c) ashe had the alternative remdy.of 
taking objection to the remand in second 
appeal (d). 


EaMPINI, A.C.7., Doss, 7. 

i?e/erence Unreported, dated 19th July 
1907' in Second appeal No. 2089 of 1005, F, 

(310) 8. 662— Suit for partition — Itemand — 
Appeal— Court fee— See Appeal General, No. 
8. A.W.N. 1908,40. 

(317) B. 662— Declaratory suit relating to two 
pieces of land dismissed m iota, by the 6rst 
Court upon preliminary point — Appellate Court 
dismissing the suit as to one piece, and remanc* 
ing the case as to the other piece — Inaxipiicabi- 
' lity of S. 662— Illegality of oi:der>Scopo of appeal 
from order of remand. See Appeal (General), 
No. a-d, 149 P. W. R. 1908 

(317-a) S. 562 -See No. 97, supra, and No. 
347, infrai 

8s, 66ii, Appellate Cowt, lias 
power to remand tbs case for second decision e.v~ 
cept as provided by 8, 662, 

Tb© langusgo of S. 5G4, Civ. Pro. Code pro- 
hibits aii appellate Court from remanding a case 
foS^Socond decLsion except as provided in S. 602. 
Aziman t. Bhuria, 188 P.R. 1908. 

Lal Ouand, j. 


Nor was it in the power ofjthe plaintiff to 
prevent the trial, after remand, before the first 
Court from going on. * 

The High Court had no alternative*bnt to set 
eside all the proceedings subsequent to the re- 
mand— the decree of the Lower Appellate Court, 
the second decree of the first Court and the re- 
mand order of the Lower Appellate Court and to 
remand the original appeal to the Lower Appel- 
late Court for disposal according to law. Paliil 
Chetty y. Rangifidois Naidu, 4 M.L.T. 479. 

MuNiio and Pinhey, 7. 

References :~-^{a) 18 M. 421 & 19 M. 479, 
App. & F, 28 M. 436, R. (6) 24 M. 61 (P.C.), 
F, (c) 28 M. 437 Discussed/ (d) 18 M. 421. F, 

(319) 8s, 662 and 666— Contract made on be- 
half of a minor — Joint Hindu Family — Re- 
mand, 

The ruling in Mobori Bibi v. Dharmo Das 
Ghose, I.L.R. 30 Cal. 539 (P.C.) only declares 
that a contract made by a minor is void and 
not voidable, and docs not apply to the case in 
winch a coutiact u entered into by person of 
full age on behalf of a minor belonging to a 
joint family. 


Reference:- IG M. 299 (P. C ), F. 23 A. 167, 
23 M. 445, n, 

(318) 8s. 662, 66 i, and 67d — Remand by 
Lower Appellate Court— First CourVs deci- 
sion not on a preliminary point^ hut on tbs 
merits— Legality of remand order — Pro- 
ceedings snbsequmt to remand— Nullity- 
Consent or ivaii er. 

When a Court of first instance decided the 
suit, not upon a preliminary point, but on the 
nierits, tha Lower Appellate Court remanded 
the case Under'S, 562, 0 P.C., for having a new 
plan prepared. Held that the order of remand 
was illegal, (a) 

PtiWen though the plain tifi was not prejudiced 
by the order of remand, the High Court had 
iurlsdiction ^ intereferi^with the remand. 

Tl^e illegal remand coufd not be treated as ^ 
msite (ifj ftfid^%578. C.P.O., has 


Where no now issues have to be framed,' but 
only such of the issues as the first court left 
entirely undecided are to be dofcrmined, the 
court of appeal is justified m sending the case 
bock under section 562 of the Code of Civil 
Procedure (a) Meghan Dube y. Pran Singh, 5 
A.L.J. 14 = A.W.N. (1908), XO-30 A. 63. 

BANER7I an^ Richabi>b, jj. 


Reference :—(o) 27 A. 11, 601,' R. - , 

(320) Ss. 562,588 and 591 — Order of remand 
appeal from, after decree in suit — See Fbactice 
No. 9, 5 A. L. J. 447 (F. B.) 


(321) Ss. 662 and 688 Appeal ffom 
remand ot'der— Chief CmrVs pmver 
inU> merits of case, 

c 

In an appeal under S, 588 (28) againa^ « re- 
mand order under S. 662, as fto6» as it ii held 
that the remand order appealed is notwatn^t 
ed by the terms of the section* iiwimibh as 
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the case ^as not. been dUposod of by the Court 
of first lufitaooc upou a prelimluary point, the 
(jKbioC dourt cannot enter upon,- or in any way 
deal with, the spurious prelimlnai 7 point, 
whioh the Lowers Appellate Court had wrongly 
held to justify the remand order. Imam BIU 
V. 0]iulam Husiain, 88 F. B. P. W. 

R. 1908=177 P. h. R. 1908, 

« 

Reid, j. 

FP. R. 1903 ; G P.R. 1892, R. 

(322) 8s. 663 and 605--Appeal to Pdvy 
CotinciZ — Order of tetnand under S. 663 
whsther a final dect ee. 

Where a case was remanded under S 562 of 
the Code by the Chief Couit, the order of re- 
mand cannot be said to be a final docroo under 

S. 595, cl. (a), and an application for leave to 
appeal to the Privy Council from such order 
will not be granted under S -595. cl (a), oven 
though the ’valuc of the suit is sufficient to 
warrant an appeal. Sohan Singh v. Jahandad 
Khan, 52 P.R. 1907 = 34 P.L R. 1908 = 119 
P. W. R. 1908. 

JOHN*STOK£ and RaTTHiAN, jj. 

References, — 1 A. 726, 25 A. 629, 6 li. 260 and 
8 B. 548, R ; 17 A. 112, ExpU 

(822- a) Ss, 663 and 696— Final order -rrehini- 
nary point— Reb judicata—** Evidence of 
essential facts,'' 

Heidi that S, 562 of the Civ. Pio. Code applies 
to a case decided on a point of law on such 
materials as are available before the parties 
prove disputed documouts or adduce oral evi- 
dence. 

On reference to 1 L.R. 17 A. 112, that 
by the words ** evidence of essential facts," 
their Lordships meant evidence of facts essen- 
tial to the disposal of the case and not merely 
essential to the question which has been 
decided, {a). 

Eeld, iurtiher, that an order oi romand which 
will not neoessarily have any cflcct on the 
ultimate decision of the case was not. a final 
order iirithin the meaning of S.595 of the Code 
o| Civ. Procedure, (6) Jamna Prasad v Radha 
KlSto, 11. 0. 0. 169. 

Chahikb and Evans, j. cs. 

Be/mncesi-^ia) 17 A. 112 Expl and D, (6) 
1 O. C.205, 20r W. ooci., VJQ. App. 22of 

19Q6, A: Itt, £>. > 

(8224) S. 564 -^SeeKo. 818, supra. 


Civil Proesdare {Continued). 

(d22.c) 8. 566— Sec No« 819, supia 
(823) $S, 668 and S23^Additional evidiyiee 
on appeal, when admissihle. 

The legitimate occasion for S. 568 is when, on 
examining the evidence as it stands, some in- 
herent lacuna or defect becomes apparent, not 
where a discovery is made, outside the Court 
of fresh evidence and the application is made 
to import it. That is the subject of the sepa- 
rate cnacdhient in S. 623. Krfahnamohavlar 
y. Narasimha Chariar, 3 M.L. T. 308 = 31 M. 
114. 

White, c.j. and Mili.ke, j. 
eferenc? 31 B. 381, F, 

(324) S, 67 i — Issues— Court should laise pro- 
per issues— Practice. 

Per Chandavarkar^ J “We wish la impress 
upon the lower Counts of appeal the necessity 
of always raising points for determination, as 
required by the jirovibioiis of the Civil Proce- 
dure Code, in every appeal, before it is argued, 
because they narrow the points in controversy 
and leave little or no room for complaint in 
second appeals." Govind Dattu' Konari v. Yes- 
ujl KhandojI, 10 Bom. L R. 492. 

Chandvvajikau and Kniojit, jj. 

(326) 4> 674 — Judynieut of the Lower Court 
not comply mg with— Procedure, 

When, in second appeal, it appears that the 
juJgrnent of the low'or Appellate Court docs 
not bub-itantially comply with tho requireinents ’ 
of S. 574, C P.C , the proper procedure is to 
make an order sotting aside tho decree, and 
remanding the case to the lower Appellate 
Court to be disposed c»f according to law (u). 

If the judge of the Court to which the case is 
remanded is the judge who heard the appeal 
in the first instance, and if he considers that bo 
can propeily dispose of the remanded case with- 
out a re-hearing of the appeal, the writing of 
a judgment whbh satisfies the tequite- 
ments oi 8. 574, without re heanng the ap- 
peal, would be a compliance ' with tho order 
that the case bo disposed of according to law. 
But m all cases, wbifre the judge of the Court 
to which the case is remanded, is not the judge 
who beard the appeal in tbd first instance, and 
in all cases whore thn- judge of the Court le the 
judge who heard tlje Appeal in 4be first in- 
stance, but he does not consider that h^can 
properly dispose of 4he remanded case without 
a re-hearing of the appeal, a re-heariijig is ne6es- 
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CMl PMftdnrt Ood^ConHnued). 

t»Ty In order th»t tliere may be a compHanoe 
with the Order the High Cloart that the case be 
disfosed of according to law. Banmna PItlal 
V. T. Beriia Reddl, 3 H.L.T. 71 (F.B.)^16 M. 
D.J. 8i. 

White, o.j., Wallib and Milleb, 

30 M. 406 ; 32 H. 12 ; ^ C. 97, 
17 B, 428 ; 19 B. 651, H and F. 4 M^H.C.R. 
174, diannUd from, 

(326) S. 574— Case whore a judgment was 
held not to sufficiently comply with express 
proyisiouB of section— See Ejegtmeht, No. 6, 
14 Bur. L.R. 156. 

(327) Sa, 574 and 551 —Procedura— Appeal 
summarily diamisaed — Court not bound to 
record full judgment. 

Held, that the provisions of section 574 of 
the Gode of Civil Procedure arc not applicable 
in their Entirety to the case of an appeal dis- 
missed under section 551 orthe Gode. Bamfn 
HaBan y, Piran, A.W.N. (1908). 115-6 A.L.J. 
SOOi^SO A. 319. 

Bubkitt and Airman, 9J. 

Reference : — 26 C. 97, diaaented front, 

(d27-a) 8s, 574, 578, 584^Appellate judg- 
ment — Omiaaton to state reasons for decision 
— Defect %f cut able— Ground of second 
appeal, 

lu a suit on a mortgage bond, the defence of 
the contesting defendant was that the bond 
was executed by collusion between the plain- 
tiff and certain other defendants who did not 
appear. The Lower Appellate Court recited 
that the Court of first instance had found that 
the plaintiff was entitled to no relief, and then 
concluded as follows “The point in dispute 
is a question of fact and T see no reason to 
differ from the finding of the Lower Court. 
The appeal is dismissed.** 

Held, that the appellate judgment did not 
comply with the provisions of 8. 574, Civ. 
Pro. Code The points for determination wore 
set out, but the reasons for the decision were 
not slated. 

Held, also, that the facts of the case demand- 
ed fuller treatment than they received, and 
the defect was not cured by the provisions of 6. 
578 of the Code. 

Dentin the appellate judgment is a ground 
ofseoemd appeal, (a) SXialiariilla KoDdal ir* 
Baadoa MeiiAal. 1$ C WiN. Ud. 
jKqppHEir and Hoi^mwood, ai, 

Rfference : 12 ,0, 19P h. 


GItil Proeedare Code— (^^tf«t»tied). 

(328) 8, S75^Jteference by Bench kf another 
Judge or Judges^ompeteney of the latter 
Judge or Judges to deal with the whobf 
appeal. 

When an appeal is referred by a Bench of 
the court, to one or more Judge of that Court* 
under S. 575 of the C.P.G., tha whole appeal, 
and not merely the point or points, on which 
the reference is made, can bo dealt with and 
disposed of by the Judge or Judges to 'whom 
the reference was made, llkung *P0 Te 
Maung Po Then. 14 Bur. L. B. 59 (F.B.). 

Fox, O.C.J., Bigge, Ibwin and Hibt- 
NOLL, as, 

(329) S« 575— Two Judges hearing an appeals 
and differing in their opinions— Whether appeal 
should be dismissed. See Practice, No. 11, 14 
Bur. L. R. 257. 

(329-a) S. 677— See No. 308, supra, 

(330) S. 578 — Misjottider of different cauus 
of action whether cured by— Damage of two 
persons by same tortious act— Right to sue 
as Joint plaintiffs. 

Damage w^as caused to two members of a 
firm by the same wrongful act of the defen- 
dant. The two members brought a suit as co- 
plaintiffs for damages. But the plaint was so 
framed that each plaintiff was suing, individu- 
ally, for the injury to bis personal reputation 
and credit. Held, that, in such a case, each 
plaintiff had a different cause of action, and that 
the joint suit was not maintainable. But the 
two plaictiffs might, had they so chosen, have 
instituted an accioii for the joint damage 
suffered by Ibcfirm, 

Though it is open to plaintiffs in England to 
join in one suit distinct causes of action under 
certain circumstances, there is no such privilege 
conferred by the Code of Civil Procedure. 
Under the Code, the plaintiff can do so only in 
respect of the same cause of action. 

The powers of the Courts are derived in Inilia 
entirely from Legislative enactments, and their 
jurisdiction does not commence till a suit hBS 
been instituted in the manner allowed by law. 
Hence, misjoinder of causes of action is no^ 
cured by the provisions of 8. 578, C. P. C. Mta- 
ghamMal Roohlram y. Hlehoma Rawaohiiid, 
1 Sind. L. R. (Civil), 161. 

It- 

CsOQCa Mid HaTWABD, I 

Btfermui—ll C. £34, 36 B . 369. 84 C. 653, B. 
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DIGEST OP CASES. 


830 


OItU Proeedure (Co^intied). 

(381) S. 678^Defttt9 in signing tic. o/plaini. 

Where a plaiot on behalf of Government 
was s^^ned by the Golleotor and by a Pleader 
who was not the Government Plead ^ but who 
generally acted for Government and the 
verification was signed by the Collector and 
the Government Pleader. 

Heldf per Bamipki, That the plaint was 
properly preseifted* 

That the defects, if any, in the 
s’gnin^aipd verification of the plaint, were 
cured by 8. 578. Rakhal Chandra Tewary 
T. The Baeretary of State for India in Connell, 

10 C.W.N. 841=8C.L.J. 84. 

Rampini and Woodboffe, jj. 

(332) S. 578— 'Ground of second appeal not 
affecting the jurisdiction of the Court or the 
merits of the case, but relating to order of 
lower appellate Court remanding case for 
amendment of plaint — whether second appeal 
lies^on such grounds— See Appeal Second 
Appeal hj|| 0 . 1-a, 14 Bur. L. R. 122. 

( 332 - 0 ) S. 578— See No. 60, 254, and 318, 327-0 
supra. 

(332-5) 6. 562— Sec No. 235, supra. 

(332-c) S. 582 (o)— See No. 309, supra. 

(338) S. 583-*IUsMui%on---}Ughi to apply 
noiemfiued to parties to appeel— Bights 
accruing during litigatum. 

It is not necessary that a person asking for 
restitution under S. 583, C.P.G., should have 
been a party to the successful appeal, if the 
appeal is in effect and substance m favour of 
such A Pftrty. 

Under 8. 588, C.P.C,, the parties must be 
placed in the position they were previously in, 
irrespective of an} other rights accruing to 
any of the parties during the litigation. | 
Oonda Prasad t. BfoJo Nath Das, 12 
C.W.N. 642. 

Mitba and Caspkxbz, jj. 

(388-a) B. 593— See No. 161, supra. 

J834) 8s. 583, 545 and 25S-— Method of enforc- 
ing security bond given under S* 545. 

The effect of S. 583, read with 8. 253 is that 
the proper method of enforcing a security bond 
given under S. 545, is by execution. Lalia 
DaYsa Mavayana LaJl v. Mohan Panday, 4 
L. B. R. 197»14 Bur. L. R. 170. 

Ibwin, 7« 

References 12 B. 411 ; 23 B, 478 ; 25 B. 409, 
18 M. 1, 174* 99, F ; 15 C. 497 ; 22 C 25 C. 
212, Dies. # 


Civil Prooednro Cod»-^Continued}. 

(385) S. 584— Second appeal— See Charter 
Act, No. 13 O.W.N. m 

(S85a) S. 564— See No. 2, 100, 327, a supra. 

(336) 8s. 584, 69J, 623, and 629-^Beview of 
judgment granted for ** any other sufficient 

reason*' — Objection against the order 
appeal from final decree. 

Ss. 584 and 501 of the Code do not control 
S. 629, so as to confer a right of appeal in a 
ease, where the appeal is not based on one of 
the objections mentioned in S. 629. 

An objection against the order of admission 
of an application for review of judgment can- 
not be taken in an appeal against the final decree 
except on one of the grounds mpntioned, as 
grounds of objections in S. 629. 

Where an application for review of judgment 
is granted for any other sufiiciont reason** 
under S. 623 of t.bp Code, the sufficiency or 
otherwise of the reason is not a good ground of 
appeal against the order (a). Oopala Aiyar v. 
Ramasvaml Bastrial, 17 M.LJ. 603^2 M. 

L. T. 619=31 M.49. 

White, c j., and Benson, j. 

References •.--(a) 27 A. 695, 24 C. 870, F ; 23 

M. 314, D. 

(337) 5. 586^Second opj^eal- Pecuntai y li- 
mit— Practice^ Issue— Indian Confract Act 
{IX of 1872), 8. 231 — Contract by Agent 
with tJnid pafiies, where piifK\pal is 
tmdisclosed — “ Discloses himself. ’* 

8. 586 of the Civ. Pxo. Code contemplates 
rather the original character of the suit than 
the chiracter which it may subsequently as- 
sume by operation of findings of the Courts. 

Where the rights m a case have to be deter- 
mined by reference to the words of the legisla- 
ture, then those words should be used for the 
purpose of the issues so far as ciroumstancos 
permit. 

8. 231 of the Indian Contract Act deals with 
the rights (a) of the principal and (5) of the third 
party in cases where the contract is entered into 
by the agent without disclosing hu principal. 
The first clause refers to the general oases where 
the rule is that the third party shall have as 
against the undisclosed principal the same 
rights which he would have bad as against the 
agent if the agent had been the principal. The 
second clause deals with the particular case 
where the principal discloses himself before the 
contract is completed. The second olauselibDuli] 
be read as governed by the preceding clauKe. 
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CivO Frooedfore Cai^-^lConUnUed), 

Tho words “diMlpUM himself*’ in 8. 231 of 
the Indian OonlnioftAct mneii he ponstfued 
strictly. The third party’s righ^ tq repudiate 
the contract arises o^y where the principal 
hiinsolf makes the disclosnee ; it cannpt arise 
where the disclosure Is made by some other 
person or the information reaches him from 
some other source, Lakshumandaa Narayan- 
daa V. Anna K. Lane» 6 Bom. L.R. 731^32 
13. 366r , 

jBNKms, c.j. and Bai'chklok, j. 

(338) 8. S86^Provincial Small Catise CoiaU 
Act (IX 1677), 6ch. I, Art. 31— Suit of 
a Small Cause Couit nature^Second 
appeal-^Hvgh Court, 

The plaintiff sued to recover from the defen- 
dants Its. 120 as the value of his share in the 
produce of certain lands alleged to belong 
jolutly to him and the defendants. This right 
was denied in the written* statement. The 
lower Oourts dismissed the suit. On bocond 
appeal, a preliminary objection was taken that 
no second appeal lay, as the suit was of a Small 
Cause nature : , 

Held, upholding the objection that no 
second appeal Jay. The question of title arose ‘ 
incidentally and did not, theieforc, remove the 
suit from the cognisance of the Court of Small 
Causes (a) Kcarisang Banesaiig v. Naran- j 
sang Manabhai, 10 Bom. L K. 733. j 

Batch KLOB and Chaubal, jj. , 

References * — (a) 17 B. 42 and 21 B 248, F, ! 

(339) 8. 587 — Talbana not paid with’ n fixed ' 


civil nMedilre (to^-~{Cimtinu«d)‘. 

(Bii-a) S. m-Seo Hce. 3/ 76, W, iOl, ^S, 
211, 305 and 320, supra, 

($41*5) is. ^(5)-— See No. 58, supra, *\ . 

(841-c) S. ^ (cJ^’-See No. 6, supra* 

(841.d) B. 568 (It)— See No* 2!26, supra, 

(341-e) S. 588 (18)— See No. 227, supra, 

(341-/) S: 688 (24)-.-See No. 271, supra. 

(311.p) S. 588 (28)— See No. 821, supra, 

(341-k) 8. 589-Seo Nos. 76 &225, supra, 
(341-t) 8. S90— See No. 310, supra*^ 

(341 .;) S. 591-See Nos. 98, 281 266 a, 320 &. 
336, supi a. , 

(341-/C) 8.692-See Nos. 246 Sc 246, supra. 
(343) S. 595— decree”— Order of 
remand— Suit to annul incumbrances — 
Bengal Tenancy AH {\I1I of 1885), 8. 167 
— Notice— Thsmissal of suit on the giound 
of nonsereice of notice— Appellate Court 
holding service proved and remanding case. 

Where a suit to annul incumbrances by the 
purchaser of a jiufni at a sale for its own ar- 
rears was dismissed by the Subordinate Judge, 
on the ground that the plaintiff had failed to 
prove the service of notices under 8. 167, Ben- 
gal Tenancy Act, but the High Court, on appeal 
bold that the service of notices was proved and 
remanded the suit for the trial of the other 
issues in the case. 

Held, that though the order of the High Court 
was m form an order of remand, it finally 
decided the cardinal point in the case, viz , 
whether the notices were properly served or 
not. The order was therefore a ” final decree ” 


period -Appeal whether can be dismissed for | 
default— See Aj'PBAL, (Gknkral), No 3-ff 35 C. i 
535. I 

{ 

(340) S, f)88—Insohcncy proceedings, oider I 
by Subordinate Judge in — Appeal. f 


within the meaning of S. 695 of the Civ. Pro. 
Code [a) Ananda Gopal GoBtain v. Naffop 
Chandra Pal Ghowdhury, 12C.W.N. 545 = 35 
C. 618 = 8 C.L J. 168. 

Maclean, c.j. and Dobs, j. 


An appeal lies, against an order of a Subor- 
dinate Judge passed on an insolvency petition 
presented in execution of a small cause decree, 
to the District Court, under S, 688, C. P. C., 
and not to the High Court, Gam! Afyar y. 
Ayllam Vythi Pattar, IM.L.T.^455. 

MUNltO Sc PlNJlEY, JJ. 

B^rmces *.—12 M. 472 , 15 M. 89, 23 A, 56; 
27 B* 604, Belted on ; 17 M. 377, Not F. 

1(641) S« 686— Appeal dismissed for default — 
Mistake of pleader-^AppUcation to have appeal 
le-opened— Opportunity to given to appUAnt 
to pro\e sufficient eaubC for non-appoatanoe - 
See fiifirtATlOK Aot, No, 4, 1|, B. R,^(1907)^, 
Third Qtl&i^er, Unditation. 1. 


Reference .—{a) 17 A. 113 and 16 B. 166, B, 
(84 4) S. 595— Final decree passed on appeal 
— High Court — Appeal — Pr'ivy Council — 
High Court' Border refusing to admit appeal 
beyond prescribed period, * ^ 

An order passed by the High Court, refusing 
to admit an appeal presented beyond the pre- 
scribed period, is not a *^dec**ee passed on 
appeal " under 8. 595 (a) of the Code of Civil ^ 
Procedure, and is, therefore, not appealable to 
His Majesty in Council. Karmdas DhavanuMiy 
y. Gatidabaf, 9 Bom! L.R. 566»82 B. 108 (Qn 
appeal from 7 Bom. L.R. 965 »80 B. 329). ' 
^EKKiss, c J. and Pbatt, j? ♦ 

C. 679, F, 
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Civil 

(844>«i)»S. 395— See Kqs. 322 & 322 A, mpra. 

(345) S. Appeal to HU Majeety in 
Cbundl-^^^ Subeiantial questioi^of 

What is a question of faet-f^Leaxe to appeal 
refused* ^ 

The main question at issue in a suit for par- 
tition of movable and immovnblo property be- 
ing whether tb4 family was or was not joint m 
title and interest, the defendants, on being 
asked would call evidence to prove, 

set down a series of facts wich they alleged 
that they could prove, and which, they contend- 
ed, indicated that the family was, at the time 
of suit, joint a$ to property as well as in other 
respects. The plaintiff admitted the facts so 
alleged, and the parties therefore summoned 
no witnesses on either side. Some documen- 
tary evideuce, however, was put in, mainly 
consisting of the wiU of the late head of the 
family. 

Held that the finding on these data as to what 
was the status of the family was a finaing of 
fact merely and could involve no ** substantial 
question of law*’ within the meaning of section 
596 of the Code. Parsotam Rao Tai^a v. 
Jankl Bal, A.W.N. (1908) 7 3 M. L. T, 169. 

l&TANLEr, c. J. and Bubkitt, j, 

(346) S. 596— Appeal— Amendment of deciec 
by way of amplification of its wording — Afiir- 
mation—See ABl»E^L to Bbivy CorNcib, No. 1 
62 P. W. R. 1908. 

(347) Ss* 596 and 562 -Appeal to his Majesty 
in Council^Appeal fumi order of remand 
not usually admissible. 

An order under section 56*2 of the Code is not 
ordinarily capable of being the subject of an 
appeal to 'His Majesty in Council, though it 
may possibly be so, if the order in question has 
the effect of deciding finally the cardinal point 
in the suit. Ram Sarap v. Ram Dei, A.W.N. 
(1907), 291=6A.L.J.67. 

^ Stanley, c.j. and Burkht, j. 

Uefermces .—A.W.N. (1903) 159, 7^’ 2 C.W.N. 
p. cci, 11. 

ir 

(348) B* 60^-*Powerof Court to extend time for 

Af givUig semniy— Appeal to Privy Council. 

The words oiS. 602 C.Pl 0. though at fiist 
si^ht may appear to be i^pandatory yet are 
nfef^y ^Ai^cetory (a). The Couit i^mitting 
the appear(idie Chief Ooubt), therefore, oan, for 
sufficteut cause/ extend the period prescribed by 
that section for the of security and for 


CivU,,Prooedare flode— 

making the specified de|^sit/ Kldav Hath v. 
Vathtt Mal,87 P.R. 1908«t^i63 P.W.E, 1908. 
Johnstone and RATVroAH^. 

Reference (a) 10 €.'1^7 (P.C. R.) 

(348-a) S. 017— See Noa. 119, 176,187, supra, 

(349) S. 622 — Conditions under which Hi{fh 
Court can inteifere with order of court 
below- Revision— P^ironeons decision on 
question of law. 

Undei*8. 622, C.P.C , the High Court can 
Interfere in revision with the oider of the 
Court below only when the Ijitter has acted 
illegally or without juiiadiotion, and the fact 
that it miy have been wrong on a question of 
law is not a reason for the High Court to inter- 
fere. Subramania Dthuvar v. Muauswaml 
PlUal, 3 M L T. 262. 

Sankahan Naib, j. 

(250) S» 62 2 — Chqiqer Act^ B 15 — Analogous 
appeals in superior and inferior Courts— 
Duty of inferior Court to await decision of 
superior Court, 

The High Court has powers either under S. 
622, C. P. C or if not, under S 15 of the Char- 
ter Act to interfere in cases where the lower 
Courts have not acted correctly in accordance 
with law. 

Where a plaintiff failed to securo the produc- 
tion of an important document from the records 
of another Court though ho took all reasonable 
steps for th.‘it purpoao and the suit was disposed 
of by both the Court of first instance and the 
Appellate Court without refergnc^c to that docu- 
ment the High Court in revision set aside the 
judginoutsof b3th the Cjurbs. 

When appeals preferred in analogous cases 
are pending, some in an inferior and others in 
a superior appellate Court, the inferior Court 
of Appeal would exercise a wise discretion to 
await the decision of the superior appellate 
Court Mohant Oohiad Ramanuja Das y. 
Lakhun Parlda. 11 C.W.N. Il2«8 O.L.J. 43. 
Bbbtt & Gupxa, jj. 

(351) S. 022 ,-See Nos. 115, 193, 208, 2C5-r/, 

I stipyo. 

I (352) S. 622— Revision J when allowed. 
j Heldt that, where there is no irregularity . or 
I want of jurisdietioti, the order of the Lower 
! Court even if eroneous, cannot Jbe disturbed 
in revision (a) Dwaeka Pvaaad Singh v. Janfci 
Prasad l^ugh, U 0.0^ 238. 

CHAMiEB and Qkubvkn, r gs. ^ * 

18 B. 85 ; 0 OiW-N.^W 

disapproved. 
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<SirU fimtditvt Oo4$^(Voniinu^}, 

069} N. d99*^Pr0sideneff Small Causes Court 
Act, 8, S9--*pifference oj (^uion among the 
fudges e^tUuiimg the Full Bench--- 
Di^osal 6/ the cedb according to the opinion 
of the majority— LegaUty-^JurUdichon of 
the High Court, 

Tha Presidency Courts of Small Causes are 
Courts subordinate to the High Court and there 
is nothing in the language of S. 622 of the Code 
or in any other provision itt the Code or the 
Presidency Small Causes Courts Act which may 
be said to indioatO an intention on the part of 
the legislature to exclude such Courts from the 
application of S. 622 of the Code (a). 

The fact that no fonnal order was made 
granting a new Inal would not preclude the 
case from the operation of B. 69 if the Judges i 
purported to deal afresh with the merits' of the 
case |6), P. Rangiah Naidu t« 0* Ranglah, 4 
MX.T. 283. 

Munko and Abdub Bahim, jj. | 

References (a) 11 C. 26l« 24 C. 455, 19 M. 
96, 20 M. 858, 21 M. 282, 26 M. 163, R, (b) 20 
M. 358, R. 

{364) 8, 62fi —Petition for revision— Act XV 
of 1889 {Presidtnry Smdll Cause Courts 
Act), 8, 38— Without making applicatim 
to Full Bench, 

Except in very special cases, the High Court 
will not interfere under S. 622, C. P C., when 
the party aggrieved has a remedy elsewhere, 
by an application under S. 88 of the Prest< | 
dency Small Cause Courts Act. Signor Coppa | 
Rngeli V. D'Angelis, 4 M.L.T. 325. | 

Millku and Sabkaban Nair, sj, 

(355) 8, 729—Cnminal Procedure Code, ss, 
195, 439 — Revision— Act No, XVII I of 
1879 {Legal Practitioners Act) s, 14— 
Jurisdiction, 

A. complaint made by letter by a litigant to 
the Subordinate Judge charging a pleader 
with professional misconduct was ** hied ” by 
the Subordinate Judge ; but on a similar com* 
plaint being sent to the District Judge, the 
District Judge^hhviug inquired into its authen- 
ticity, sent it to the Subordinate Judge for 
inquiry and report. The Subordinate Judge 
thereupon instituted an inquiry under section 
14 of the liOgal Practitioners Act, as a result of 
tfhieh he granted eanotion to the Pleader to 
pioeeonte for perjury ouaof the witnesses who 
had atmbared before him intheooorse of the 
inqtRry, and thie order wasi$wnflrmlft by the 
Disiriet Judgs» \ ^ 


Oiril Erooediire M$--(0mtinusd}. 

Held that the High Court had no juifiadfctioti 
to interfere with the order of the Subordinate 
Judge under either section 195 or section 489 
of the Code of Criminal Procedure ; nor could 
it interfere under Section 622 of the Code of 
Civil Procedure, inasmuch as the Subordinate 
Judge (though he possibly mistook the meaning 
of the District Judge’s order addressed to him 
had jurisdiction to inquire into the truth of the 
charge madeagain*it the pleader. Ifgiliar ^Man 
Vs Said Hasan, A.W.N. (1908) 273. « ^ 

Richards and Griffin, jj. 

(355-0) 8, 629— Question of Limitation uvong- 
ly decided— Not a sufficient ground for inters 
ference under. 

Erroneous decision of the lower Court on 
the question of limitation, though it amounts 
to an error of lavr and a ground for second 
appeal, is not a ground for interference in revi- 
sion under S. 622, C.P.O., (Act of 1882). 
Duri ¥• Mohanlal, 4 N.L H. 184. 

Skinner, a.j.c. 

References :-nC. 6, 15 A. 139, 16 A, 39, 
20 A. 78, IIB. 488 (492), 9 M. 118. 11 C. 6, 11 
M. 220 (226) 21 C. 799, 15 C. 446 and 12 C.P. 
L.R. 112, 

(355-6) 8s 699— No interference by the High 
Court where the right result has been 
reached by theLower Court— Jurisdiction of 
the lower Court to review wrong order. 

Where a Court passed an order under a wrong 
section, it has jurisdiction to review the wrong 
order for sufficient reason ; and the High Court 
will not interfere under S, 622, if the right 
result has been reached and that which was 
irregularly done has been set right. Bollapra- 
gadaGaru Narayan Row v. Bella Pfagada 
Jankt Ramiah Garu, 31 M. 414. 

Miller, j. 

Reference 16 M 424, R, 

{3d5-cJ 8. 699—Matifial irregularity— Mis- 
taken view of the law by the Lower Couri 

The Lower Court’s decree should not be re- 
versed by the High Court under S. 622, C.P.C., 
merely because a mistake in law is made. 
But where the mistake of law is caused by the^F 
case not being properly heard, then there will 
be interference by the High Court on the 
ground of material irregularity, OttraliaiDl 
RoddI T. Molhial ReddI, 31 M. 458. 

Hilubr, j, 

Reference 26 M. 380- 
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Civil Prooedttre 
% 

(S66) S« 322, po;^ ers of revision given to High 
Court, and by S. 25, Provincial Small Cause 
Courts Act, relation between —See Si^all 
Caubb Covbts Act (IX or 1887), No. 1, 5 A.L. 
J. 295. 

(357) S. 622— Appeal entertained without 
jurisdiction— Procedure for setting aside— See 
Act VIII OP 1^86 (Tenancy, Bengal), No. 28, 
12C.W.N. 835. 

(35^^. 622 — Sanction to prosecute refused 
by Court of first instance in respect of certain 
contradictions made by a defendant in two dif- 
ferent suits between the same'parties— District 
J udge according s motion— Whether High Court 
will interfere under S. 622 of Civ. Pro. Code or 
8. 439, Cnm, Pro. Code. See Grim. Pro. Godp*, 
No. 5, 4 N.L.R, 140. 

(359) S. 622— Proceedings instituted by Dis- 
trict Judge under 476, Cnm. Pi*). Code — 
Whether^ High Court, on ci\ il side, can stay 
criminal proceedings. See Crim. Piu). Code, 
No. 7, 35 C. 909. 

(359-a) S. 022 Compoiisatioii money paid to 
Hindu widow— Heversioner’s application for 
reference to Civil Courc— Order by Judge on 
reference directing refund of money already 
paid by Collector— Order not one under S. 82, 
Land Acquisition Act— Incompetency of Judge 
to proceed under S. 3*2 --No appeal from 0 '*dcr 
under S. 32 — Power oi High Court to interfere 
in revision. See \ct I of 1894 (Land Acqlisi- 
noN), No. 19, 12 C.W.N. 1039. 

(^59*5) Ss. and 3fi3--Desirabthttj of acting 
undet where other reniediea available. 

Oq an application to the High Court against 
the order of a Subordinate Judge, where the 
applicant had a right of suit under S. 283, C. 
P.C. , it was held that oven in cases where the 
powers under S. 622, C.P.C. might be properly 
exercised, it was undesirable to apply thc^e 
special powers when relief could be obtained by 
the ordinar>' procedure. Santdas Dayaldas v. ; 
MSugatpam Bhojraja, 1 S.L.R. 226. 

Knight and Crocch, j cs. 

(360) Ss, and. Sll--Bepreseni(Uives of 
decree-holder held by Court below to have 
been ptoperly brought tn— Decree-holder 
applying for emmtion before reaheation — 
Bight of his representatives to rateable dis- 
tribiitien-^Objection, 

Where a Distfict J udge had on appeal decided 
that the representatives of a decree-holder 
had been properly brought in dield,, that the 
22c 
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f^vU Pfooadttva Coda-HCnnfintted)* / 
fil%h Court ought not to interfere ih revision 
with his decision on a poipt of this kind 
Where a decree holder had ipplwd for exe- 
cution before the realisation, his representatives 
were held to ba entitled to a rateable distribu- 
tion and consequently to object under S. 311, 
C.P.C. (b). Arunagari Mudali v. Yadivelu 
Mudali, 3 M.L.T. 249. 

Walus and Miller, jj. 
lieferences —(a) 21 A. 291 & 24 M. 447, F . 

(6) 10 M. 57, B, 

(.361) 65.622 and G23^ Ground for review. 

The ground for amending a decree on review 
j must be something which existed at the date of 
J the decree. * 

I Where the only ground relied on was an 
[ actiou of the defendant subsequent to the decree 
I it was held that it could not furnish any ground 
' for review. Annamalal Chettlar, U.R.]f.N.lf. 

I v. Subramania Iyer, 4 M. L T. 86. 

Wallis and Munro, jj. 

References 24 M. 1, F ; 13 B. 330, not F, 
(361-a) S. 623 -See, Nos.96, 106, 323, 336 and 
361, supra, 

<362 & 363) Ss, 024 Decree rendered m- 
I effectual by subsequent decree— Former 
decree not to be considered as reversed — 
Proper remedy of judgment-creditor is 
undet S. 021—Neto and important matter. 

The projier remedy for a judgment-creditor, a 
decree in whoso favour was rendered wholly 
! ineffectual by virtue of a decree passed in ano- 
1 ther suit, was by application for review of the 
I original case, under S. 624, C P. C » the latter 
I decree being treated as new and important 
i matter ; and not under S. 623 as the decree 
m the original case cannot be treated as having 
been reversed by the subsequent decree. 8a- 
tramdai Jeramdas v.Minlr Mangalmal, I. B. 

L. R. 227. 

Knight and Crouch, a.j. cs. 

Reference 10 B, 338, R, 

(360 a) Bs, 623 d 626— Discovery of new and 
important matter— Review of judgment of 
Appellate Court— Due diligence. 

Where a defendant applied for review of the 
judgment on the ground of the discovery o£ 
new and important evidence consisting of an old 
release deed^axeoutod by one of his ancestor and 
stated that the deed was discovered wtibn^he 
happened to dust one of the four or five bi^ks 
in a shelf in one of the only two rooms in his n 
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ctvil Pt6Udun Codf^‘--(C<m(ihided), 

houM, held that the defeudant’g statement did 
not I'tove due diligence and that, as the place 
from which the document was Uiscovered was 
not an unnatural place to search for the docu- 
ment and as the document was of very great 
importance, the application should be dismiHsed. 
Iliarjiiiikl DhaMJ T. ’ Bhajanmal. 2 Sind. D. 
35 (F.B.). 

Pratt, and Crouch and Hayward, a.j. 
e.s. 

References: — 31 B 81— 9 Bom L. R, 01, R* 

(808-6) S. 624— See No. 79 & 363, supra- 

(363-c) B. 626— See No. 363, supra 

(363-d) 8. 629— See Nos. 79 & 336, supra, 

(864) S. 647, deals only with procedure —It 
does not empower the District Judge to refer a 
dispute about guardianship of minor to abritra^ 
tion — See Act VTII op ISOO Guardians and 
Wards) No. 1, 5 A.L.J. l6l. 

(364-a) ft. 647— See No. 89 and 90, supra. 

(364-6) 8. 648— See No. 115, supra. 

(364-c) S. 649— See No. 130, supra, 

(365) S. 632— Power of High Court in 
framing rules under— See HkiH Court Hulks 
(Bombay), Nd. 1, 9 Bom. L.R. 1138 =»2 M.L.T. 
410(p.B)«32B. 14. 

(366) Gh. XXXIX, applicability of, where 
defendant is agriculturist— See Jurisdiction 
(op Sahll CAUbJ^ C ourt), No, 1, 1 S.L.R. 243. 

Commission. 

(1) Commission for examinattonof persons not 
exempted by C.P.C. — Jurisdiction of Civil 
Court to issue such commission^ Legality, 

A Civil Court has no jurisdiction to iasue a 
commission for the examination of a witness 
on grounds other than those mentioned in the 
Civ. Pro. Code ; such jurisdiction is only 
conferred in the c.a8c of persons who are exempt- 
ed under the Code from attendance, or are 
unable frotn sickness or infirmity to attend. 

The High Court has power to interfere, un- 
der S, 15 of the Charter Act, with tlio orders of 
Subordinate Courts passed without jurisdiction 
{u) ftomaaimdiam Chettiai* v. MaMtekavasakR 
BeilkaftiianaaambMida Pandara Sunaadhl, 3 I 
M.UT. 246»81M.60. 

Walljs and >|iu.rr, ej 

9 C, 295 (jp.C.),^P. 

(2) Syidenco ed>p^rda1lUssMn lady taken on, 
inbehatf of defendant— Haintit^S right to refer 


CiOfiimisaian— (CeffcW<*<f). ^ 

toauchevidenoe— Practice— Bee Cii% Pro. OoDir 
No. 242, 85 C. 26. 

Gommlfiaionop. 

Special Commissioner— Powdir to aell-^Veatr. 
ing the property in the special Commissioner — 
Procedure. See pAiCTiCR, No. 14, 19 Bom. D. 
R 1176. 

Committee of a lanatlc. 

Remuneration to a— Court's jurisOiotion to 
pass the order — Right of lunatic when sane to 
impeach the order- -See Act XXX CV oJ 1868 
(Lunacy, Supri:me Court), No, 1, 10 Bom. L- 
B.772. 

CompaRles Act. 

I See Act VI op 1882. 

> Company. 

(1) Contract with a Company— Memoramlwn 
and Articles of Association— Commission 
contract — Contract with promoters. 

The Memorandum and Articles of Association 
of a Company embody only the social contract 
that IB, a contract between the share-holders 
interne, and possibly between the sbere-bold- 
ers and the directors, and do not constitute any 
contract between the Company and its promo- 
ters. Ahroedabad Jubilee B. ft M. Co. t. Ch- 
hotalal ChhaganlaMO Bom. L.R. 141-8 M. 
L. T. m. 

Jenkins, c.j and Batchelor, j. 

(2j Right of Bharc-holdrr of company td in- 
spect books and take extracts — Special interest 
and a definite object, neresfaiy— See CoRro- 
RATioN, No. 1, 12 C.W.N. 826(P.C.). 

CompeoBRtipn. 

(1) Apportionment of, principal of— Maurasid- 
a? —Durmaurasidar— Enhancement — Con- 
tract of tenancy— Transfer of Property Act 
—Durmaurasi mokarari, what it connotes 
—Rent, abatement of —Contingency t vaiue 
of, onus of pi oof, on whom. 

The Transfer of Property Act gives no autho- 
rity to a landlord to enhance the rent of his 
tspant during the term of the lease, whether it 
bo in perpetuity or for a definite term. 

The word maurasuiar does not convey the 
idea of a right to fixity of rent ; durmauf'osi 
^ mohrrari implies fixity of rent, *' ^ 

The right of enhancement is not an incident 
of ev^ry contract of Tenancy. 
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CdmpeiiBatioii -^(Concluded) . i 

* 

In a p.'oeeeding for appointment! under the 
Land Acquisition Act, no abatement of rant can 
be made >vithout the consent of the parties. 

The compensation is to be apportioned be- 
tween the parties according to the value of the 
interest which each of them parts with. The 
Zemindar has a right to the fixed rent and the 
loss be sustainpd is of so much of his rent. 
Any other possible injury, such as the chance 
of the throwing up the land and its 

being diminished in value by what l|as been 
taken by Government, and stilt remaining, as 
it did, liable to pay the same jeyenue, is not 
appreciable and cannot be taken into account. i 
If there is no abatement of the rent and thepuf- ' 
7iidar continues liable to pay to the isemindar J 
the same rent as he had to pay before, there ' 
would bo nothing for which the zeniiudir is to 
receive compensation. The same rule applies to < 
the case of a lease in perpetuity with fixity of i 
rent (a). . 

The burden of proof is on the zemindar to 
make out his claim and show as to the value of 
a particular oontingcucy to him (6). Satis 
Chunder Ghattopadhya y. Ral Jatindra Nath , 
Ghowdary, 7 G.L.J. 284. 

Hill <fc Brett, jj, 

Beferencea: — {a) 20 W.R. SlOffolloioed . 7 C. I 
585, commented on\ (6) 28 C. 146, followed, i 

(2) Plaintiff suing defendants for recovrery ’ 
of land of which bhoir father and they them- , 
selves recorded as proprietors in 1808 and 1892 | 
—In 1868 plaintiffs’ fathers recorded as minors 
— Dofeudant entered as in possession ou tboir 
behalf — No adverse possession — Dofeudant 
must bo taken to have fully compensated him- 
self having been m possession — Defendant not 
entitled to it— Ses Auardonmiskt, No. 1, 07 
P.W.R. 1900. 

iS)-See AcTlorl894 (Land Acquisition). 

GompromiM. 

(1) Judgmni--Time for its dating and stg7i- 

m iiig -^Parties can compromise both before 
and after judgment ts deliver ed—Civ. Pro, 
Code, (Act XIV of 1883), Ss, VJ, 303 and 
VIII of mo, 8, iO, 

HM, that when, a Judge signs and dates a 
judgment, and the parties lawfully compromiAO j 
the case, and the compromise has been brought ' | 
to his notice b^ore he actually delivers the ! 
judgment to the pities in open Court, the > 
Judge has no power to decline to after it, but | 
IS. rather bound to decide it in accordance with | 
the terms of the compromise. • , i 


CompFomlse— (Confinned) . 

Held, also, that it is illegal to sign and date 
a judgment before it is actually delivered in the 
presence of the parties in open Court. 

Held further, that even after a complete legal 
judgment there is no prohibition for the parties 
to come to any lawful terms they wish in 
respect of the subject-matter in dispute, A 
guardian appointed under Act VIII of 1690 can 
at any time, withdraw from the ^uardianehip 
and, if be does so, the Court shou^ proceed 
to act under 8. 40 cf the Act and discharge him 
GurandUta Ifal y. Radha Kishen, 67 P.W.R. 
1907. 

Johnstone, j. 

(2 ) Compromise decree made in • a suit for 
money --Mt7wr— Court, sanction of ^Decree 
directing immovable propities hypothecat- 
ed to be sold for realisation of the money — 
Suit for reahzaiion of balance by sale ofp'o- 
pities mention^ m decree --Decree direct- 
ing hen on immovable property, is void — 
Begisiercd instruments, if necessary— Begis- 
iration Act \lIIof 1887), S. 17— Transfer of 
Pfopt ty Act (IV of 1883), Ss, 58, 59 and 100 
— Moftgageand charge, dtffet ence between 
* the f wo— Civ, ] ' 10 , Code (XIV of 1883), 
S.dTo—Suit nat0reand scope of. 

The provisions of S 17 of the Registration 
Act (III of 1877) do not Ipply to proper judicial 
proceedings whether consisting of pleadings 
filed by the parties or of orders made by Court 
when registration would be otherwise nocossary. 

The question whether any particular torm of 
a petition of cf>mptomiso incorporated in a 
decree, made under the power given by 8. 375 
of the Cjv. Pro. Code, relates to the suit or is 
covered by its subject-matter must be decided 
from the frame of the suit, the relief claimed, 
and the relief allowed by the decree on adjust^ 
ment by lawful agreement. The mutual con- 
nection of the different parts of the relief grant- 
ed by a consent decree is an important element 
for consideration in each case in deciding 
whether any portion of the relief is within %h$ 
scope of the suit. No hard and fast rule can be 
laid down, each ease being governed by its own 
facts. 

A decree passed on a compromise cannot bd 
regarded as ultra vires simply because it goes 
beyond the subject-matter of the suit and 
contains other condiiaons ; if these other con- 
ditions are the considerationh for the CQdijpro- 
mise of the subject-matter the suit, they " 
must be incorporated in the deoiee (5). 
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Camprotnlse (Coniinucd), 

The Transfer of Property Act contempUtes 
<i between mortgages and charges, 

though, no doubt, the mode of granting relief 
and the nature of the reliefs that may be grant- 
ed are similar, because a decree for Bale is the ' 
only relief that may be granted for the enforce- ^ 
mout of a charge. I 

A mortgage ifi a transfer of an interest in ' 
specific itoiSovable property ; a charge only i 
secures ^ymeot of money out of that proper ty, . 
Either may bo created by act of parties, but { 
when the ** transaction does not amount to a 
mdHgage/’ and docs not therefore operate as ! 
a transfer, it is a charge on immovable 
property, deeun^ent which only gives a right j 
to payment out of a particular property with- j 
out transfeiing it, creates a charge. j 

If an instrument is express!}* stated to be a { 
mortgage and gives the power of realization of | 
the mortgage-money by sale of the mortgaged | 
premises, it should be held to be a mortgage. | 

he fact that the necessary fcrnialiiies of due | 
execution were wanting would not convert the ; 
moitgago into a charge. If, on the other hand, i 
the instrument is not, on the face of it amort- j 
gage, but simply creaks a lien, or directs the 
realization of money from a particular proper- j 
ty, without reference to sale, it creates a charge ; 
(d), Gobinda Chandra Paul v. Dwarka Nath 
Paul, 7C.L.J. 49‘2* 12 C.AV N. 849 -36 C. fc37. . 

and Caspkbsz, jj. i 

Bcfmvccs .—(a) 25 I A. 9, 20 I A. 101, F ; ■ 
28 A. 78, 29 M 365, 2 0 W.N. 663, H , (b) 26 ! 
1 A. 101, 28 A. 78, 84 C 456, 2 C.W N. ces, 5 | 
C.W.N. 485, It : 1 C.L.J 388. 5 C I,.J 611, V ; ' 
26 M. 653 Kzfl . (c) 23 (^.B D. 239, 12 Q B.I). 
217, i; , (d) 23 Q B.D. 239, 11 

,(2 n)- by Hindu wjdow in a suit followed by 
decree— Effect on rcvcrviontTs^ -S ac IIindv ’ 
I.AW (WtI) 0 -« ), No. 5, 5 A.L i. 49. ! 

(3) Suit against joint tort-feasors — Compro- j 

mise between plaintiff and one defendant— ' 
Such cempromise no bar to a decree against the | 
other defendants— Sec Tort, No, 3, A, W.N. i 
(19U8;, 190.* I 

I 

(4) Unlaw fill, by trustee— Elfoct. See ITisnU | 
Tfmple, No 1, 12 C W.N. 946. 

(6) Ceriitied guardian compromising .suit-- i 
Sanction of Court if necessary — Court’ s duty 
in sanctionfiag compromise under S. 4C2, Civ. 
Pro Code. SeeCu. Pko Cows, No. 269 8 C. 
uJfQOfi. 

(6) In order that a rornproiiiisc may be bind- 
Aiigtipou amiuorlim lea^eof the Coin t must 1 


Ck>niproniif6— 

be express— Must bo arrived at after exorcise of 
judicial discretion as to the propriety ^pf the 
comprom i se— Pr esum pt ion —Compromise de- 
cree when to be set aside. See Pbimooekitcuk, 
No. 1. 8 C.L.J. 274. 

(O-a) No order expressly stating that Court 
considered the compromise and was satisfied it 
was for minors’ benefit — Preeumption to be 
made, till contrary shown, that Court consi- 
dered it and was satisfied. Sec Ctv. Code, 
No. 268^80. L. .7.31. 

(7) Suit for saJ(‘ on a mortgage —Compromise 
by which mortgagee accepted a simple money 
decree — second suit for sale barred— See Oiv. 
Pko. Code, No. 20, A. W. N. (1908), 265. 

(8) When coinpiomise, entered into by party 
on supposition of doubtful light can be set 
aside. Sec Transfer of Property Act, No. 4, 
18 M. L. J. 469. 

(9) Compromise decree not in accordance with 
the lelicf claimed lu the plaint — Appeal— Pro- 
cedure. See Ci\, Pro. Coi»-, No. 230, 77 1*. R. 
1908. 

Compromise petition -constituting a lease 
and filed in a ciiminal proceeding— Registration 
necessary to bo adnitssiblo in eiidcitcc— Sec 
Rk(.I8T11ation, No, 1, 12 C. W. N. 864, 

Ccndltlona] Dehree, 

All order refusing to niHkc absolute a con- 
duionnl decree for foreclosure, is a— See (Mout- 
r.ACiK, For>x'lokuri:) No. 1, 4 N.L.B. 64. 

Confession of Judgment. 

— , VVhat amounts to. See Res Jlwcaia, 
No. 7. 116P.W.R 1908. 

Conflict of Decisions. 

(\) -among the llitjh or Chug Coiuh-^Duty 
of Subordinate CoinU. 

A subordinate Court in the Punjab is bound 
m all cases tf> follow the nilmgs of the Chief 
Court, irrespectively of any confficl of author- 
ity that there may be between those rulTtigs 
and the decisions of other High Courts, and of 
any views which the subordinate Court iiiaj 
Itself entertain as to the equities of iho case 
with which it is dealing. Kasu Y, Atar Singh, 
108 P.R. 1908 (F.B.)-U2P.W.R. 1908. 

Cl*rk,c j.t andiCiJ m'ERJi and Battigak,jj. 

Coment decree. 

Rivial claimants, with eqffal rights of pre* 
eihptiou— Second claimant suing the first subsc- 
qUcntl} to first claimaant, without impleading 
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CoilNiiit Decree.— (Conc/u(2cc^ 

t 

first claimaut—Subsequeiit olaiinant obtaining 
consent during pendeocj of first claimant’s suit 
for pre-emption-" Effect of such consent decree { 
—See Pre-emption, No. 20, 20 P.R, 1908. 

Consideration. 

(1) Mere iiou-passing of consideration whe- 
ther a sufficient test of benami transactions. See 
Benamt Transactions, No 3, 12 C.'W.N.409. 

(•2) promise made in writing signed by person 
to he ch^e therewith to pay a barred debt is a 
good consideration— But proniibo must be dis- 
tinct and not a mere acknowledgement— S. 25 
(3), Contract Act— See LimitatJon Act, No. 21, 

5 A.L.J. 274. 

(3) —for transfer of property— Part being for 
valuable, and part intended to defeat or delay 
other creditors— whether whole transfer void — 
See TiiANSFER of Property Act, No. 11,7 C. 

L. J. 58C. 

(4) — Part of a single — for one object unlaw* 
ful— whole ngreement void under 8. 24, Con- 
tract Act— See Codtract Act, No. 11, 10 Bom. 
L.R. 653. 

Suit on /ittJkii— Consideration proved differ- 
ent from that stated in humh—See Coiitiiact 
Act, No. 20, 3 M.L.T. 405, 

(G) A copy of Koran is a valid coiibidcra- 
tion for Sec Mohmkdan Law 

(Dowkk), No. 3, 13 C.W.N. 100. 

Construction. 

Canon of construing specii^l texts in Hindu 
Law— See Hindu Law ^iNiiEiinANXB), No 2, 
10 Bom. L.R. 149. 

(1) (of Acts), 

(2) (of Decrees). 

(3) (of Deeds)- 

(4) (of WlDLb). 

(5) (OF Words), 

l*-( 0 f Acts.) 

(1) Statutes interfering with private rights, 
construction of- See Tenancy Act (Central 
Riiovincbs), No. 2, 4 N.L.R. 45. 

(2) Statutes imposing restrictions upon the 
subject’s right of suit to be construed strictly.— 
Sec Civ. Pro. Code, No. 290, 1 Sind. L R. lo5. 

(3) — construction of statutes by lefercnce to 
repealed Statutes, when permissiblc-Statutc 24 

6 25 Viet., C. 105, referred to as throwing light 
on 28 & 29 Viot„ C. 15. flee Juwsdiction (of 
High Court), No 1, 12 C.W.N. 667. 

^4) Rules framed by Municipality— Construc- 
tion of rules— Sec Municipality, No. 1, 10 
Bom. L.R. 622. 


Construction -’(Continued ) . " 

1— (of Acts)— (Co wlittfed). 

(5) Rights in a case to be determined by re- 
ference to Legislature’s w-ords— Those words 
should be used for the purpose of the issues. 
See Civ. Pro. Code, No. 337, G Bom. L* R. 
731=32 B 356. 

(G) In matters of procedure, amending Acts 
{ affect legal proceedings coinmenced under re- 
: pealed piDvisions. See Act VIII of. 1885(Bkn. 

I GAL Tenancy), No. 28, 12 C. W. N. 987. 

(7) Extension of principles underlying the 
. existing law to new phases of affau-i^ by analogy 
; and other methods—See CRiM. Pro. Code, Nu. 

I 19, P. W. R. 1908. 

I (8) A remedial mccisui-e must be liberally 
j construed so as to advance the remedy— See 
I Act II OF 1906 (Mamlatdar’s Courts Act), No. 

; 1, 9 Bom. L.R. 1179 = 32 B. 46. 

1 (9) Expression “ whether that right has ac- 

crued before or after its commencoment" in S. 
2 (3) of Putij lb Pre-empt’on Act, 1906, includes 
right created by Act itself-— See Act II of 1905 
(Pre-emption), No. 5, 22 P R. 1908. 
j Whether benefit of the 4th exception to S 37 
I of Act XI of 1859 can be extended to cover 
I lands, included in lease, whereon buildings and 
j tanks, etc , have not been constructed — exoep- 
I tion limited only to land coveted by buildings, 
tanks, etc.— Sec Act XI of 1859 (Kev^enue 
j Sale Law), No. 6, 12 C.W.N. 1029. 

- — 2.— (of Deerees). 

[ (1) Deaetal amount directed to be paid by 

I defendant from filial e irarjes—fnleniion of 
‘ parties to be consideied, 

j Where the defendant is directed by the de- 
cree to p.iy future wages at a certain nito “till 
date of payment,” the decree is not declaratory, 
but one capable of execution (a). 

In deciding the question whether a decree is 
declaratory or capable of execution, the inten- 
tion of the partiei must be taken into considera- 
tion (6) Thamaraiserl Rama Mamblasan v* 
Neelakandan Nambudri, 4 M.L.T. 330. 

Sankauan Nair and Abduh Rahim, jj. 

lleferences (a) 7 JI. 80, 12 M. 183 and 
L.P.A. 13 of 1906, R. (6) L.I\A. 13 of 1906, 

F. 

(2) Appeal dismissed oi accepted'* with costs ” 
—Meaning of, * 

Where the words of a decree arc epott to 
doubt that construction must be placed on the 
words used, which does not impose a liability 
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Coilitfttetioil -{Continued)^ 

2--(of 0ecr«w)— (Co«cZ«wW). 

an ^he judgment debtor, whiph is not in ex- 
press and specific terms imposed upon him. If. 
therefore, an appeal is dismissed ot accepted 
“with costs,” simpliciter^ the proper interpre- 
tation of the words ** with costs ” is that the 
costs of the appellate Court alone are awarded, 
and not the costs of the lower Court, Ba.kshi 
Ram Y. Bamaao, 18 P.R. 1907 = 50 P.L.R. 
1907*102 P.W.R. 1907, Sup. No. 1.* 

Ghattbiui and Rattigan, jj. 

ReferenLes :^^,6 P.R. 1877, 19 W.R. 162, 

D. 

(3) Power of executing Court to refer to judg- 
ment and other documents to interpret decree 
—See Dbcueb, No. 4, 60 P.W.R. 1908. 

(4) Decree imposing a condition —Construc- 
tion— See Limitation Act, No. 132, 17 M.L.J. 
5Ce. 


3— tof Deedsl. 

(1) Mainlenance^ deed, conslnccttoti of — 
' “ Puira Prudradi santan/^ mcanin/j 
JiUentton, 

In construing a deed, the question is, not 
what the parties to a deed may have intended 
to do by entering into the deed, but wbat is the 
meauiiig of tbe words used in that deed, (a). 

The words **Putra Pautradi santan'' (sons, 
grandsons and the like issue) have a definite 
and wcll ascertained moaning and mean all 
the heirs, male and female, though the two 
heirs expressly mentioned arc the first two of 
the male heirs (b). 

The word ^sanian' means issue both male 
and female (c). 

In a deed of maintenance, the grantor used 
the following words . *' Upon your death, your 
sons, grandsons and the like issue, that is, 
your male successors in the descending line 
shall continue to get the same.” 

that the words “your male successors 
in the desoendmg line” are not explanatory, but 
are used in a-rcstrietive sense to exclude female 
heirs. 

Hb/d, on a c onstruction of the deed, that, upon 
the death of the wife leaving a daughter, no 
right to the maintenance allowance accrued to 
the husband. Klihorl Huhan SaayalY* Bhlh 
ChaatokUhlrl, 7 C L.;r, 291. 
toPMMN and HooKfcmiBE, jj, 

9 H L.G. 114 (116), 3 C. 

DJ. 22M9a4), 5 O.LJ. '208 {216)=S4 C. 368 


GoastruetloB— (Continued), 

i-ioi 0eedi)— (Cuftfwaed). ^ 

(367), R; (6)8 LA. 46 (62) = 7 C. 304 (316^1.-5 I. 
A. 138 (147) * 4 C. 23 (27) 2 C.L.R. 839 (843>; 24 
I.A. 76 (8fl)*34 C. 884 (849), R: (c)7 W.B. 320. 
24 W.R. 268, R, 

(2) Deed§ executed in the mo/ussil^Liberal 
construcUon^Ctiarffe^ Intention to make 
land security for payment Of debt— Trans- 
fer of Property Act {IV of 1883), 8, 200, 
j Documents executed in the mofwi^ come 
within the statement of the Privy Council in 
6 MJ.A. 411 that “ deeds and contracts of the 
people ot India ought to be liberally construed. 
Tbe form of expression, the literal sense, is 
, not to be so much regarded as the real meaning 
< of tbe parties which"' the transaction dis- 
' clones.” 

; Where having regard to all the circumstanocb 
I of a transaction, there remains no doubt 
1 that a document is sufficient and does show an 
I intention to make the land security for the 
I payment of the money mentioned therein, the 
document deed create a charge. Janardana 
yUhnu Y. Anant Laxmaashet, 10 Bom. L.R. 
676*32 B. 386. 

I Jknkins, c.9, and Batchblou, j. 

Refaence: — 6M I.A. 411, R, 

! (3) Grant Construction^ of— Forfeiture— 

, Right of 1 e-entry, 

j T granted a miras taluq to his widowed 
I daughter at a rent, for her life, and on her de.ath 
to her addpted son, if she adopted one, for life, 
and after him to his sons, grandsons, ^kc.*, by 
I right of inheritance, in the male lino but with- 
j out any power of alienating the property. In 
case the grantee adopted no son or her adopt- 
! ed son died without any heinn the male line, 

I the property was to revert to the grantor or his 
I representative. Itw'as also provided that tbe 
I property oould not be attadSked or sold for any 
j debt incurred by the grantee or her adopted son , 
j grandson, &c. In case of attachment or sale^ it 
I would be void and the property would come 
I into the khas possession of the grantor or his 
I representative. 

Heldt the grant did not create an absolute 
estate Jn the daughter. At the same time the 
grantor bad no right to re-enter in case ot a 
voluntary ahenatfoa. That right was limited 
to cases of attachment or sale. 

When therefore the grantee made a gift of 
the property to her adopted son, held, tbe gift 
( was void, but the grantor or his represeniativo 
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SSO 


OoHlraetim— (Con/tti«e(j). 

8-(ofl»M*) —(Continued), 

could upt obtain khas^eemon of the property. 

Diinraiil Kaiito Laliiri Ohaudhuri v. Bhiba 
Soadarl ]>6bya» 8 O.L.J. X88. 

Stbphsks aSD Holmwood, jj. 


(4) Government Kist-^ Enhancement-- Whether 
ymrtgagor ojr mortgagee bound to pay—S, 
rd, Transfer of Property Act^** Contract 
to ^^onirary**. 

Where the question was whether the amount 
of enhancement in the Government kist was 
to be paid by the mortgagor orihe mortgagee 
and turned on the construction of the kanom or 
mortgage deed, which contained these terms : 
«“In concideration of an advance of Rs. 79, 
580, tbo mortgagee is to hold possession for 
19 years, of laud yielding a jpaffam of 80 paras of 
paddy and Rs. 40 and is to pay a purapad of 
19 paras of paddy and 19 fanams and 50 cocoa- 
nut Icavcsliaving deducted interest and Gov- 
ernment levenue 


held^ that there was nothing in the deed to 
throw on the mortgagor the burden of provid- 
ing the enhancement in the Government re- 
venue, there being no contract to the coutary 
within the meaning of S. 76 of the Transfer of 
Property Act, and that the law required the 
mortgagee to bear the burden if he u as not 
relieved of it by his contract. If. Tuppan Nam- 
badrl v. Y.P.Cbtima Pari Kutti, IH M. L. J. 
31. 


Mjllk» & Munbo, jj. 


CQikUiJicHott^ (Continued), ^ 

3— (of Deedi)— (Concluded). 

way of interest and a certain rate within a fi^ad 
time, or to get actual possession^ in case of de- 
fault— Relationship of landlord and tenant not 
thus created. See Jubibdiction (of Civij:^ and 
Rbvenuk Courts), No. 9, 17 P.W.R. %08. 

(10) — See Wajibularz. 

(11) — See Pre-emption. 

(12) Construction of compromise of previous 
suit — Effect of compromise— Hindu Law-- 
Impartable estate— See Hindu Law (Impar- 
tible Estates), No. 1, 5 A.L J. 425. 

(13) Absolute sale or gift in favour of tomple 
—Power to appoint manager of land— Deed in 
donor's custody— Effect — Construction of deed 
— Subsequent conduct of parties. See Reli- 
gious Endowments, No. 6, 18 M*L J. 304, 

(1) CkiDst ruction cf mortgage-deed— Suit for 
redemption— I’ofisesHi on on default of payment 
of luterest, stipulation for— Interest. See Mort- 
gage (Redemption), No. 22, 11 O.C. 893. 

(15) Testator bequeathing ‘money’ to legatees 
— ^Intention of testator — Term need not be 
Btiictly construed. See Will, No. 8, A.W.N. 
(1908), 905. 

(16) Mortgage— Construction— Unconditional 
promise to pay, if implies personal liability— 
See Transfer op Prcperty Act, No. 61 a, 13 
C.W.N. 138. 

(17) Effect of words “as if due date bos 
elapsed” m a mortgage deed— See TaaNsFER of 
Property Act, No. 44, 10 Bom. L.K 903, 


Reference ; -14 M L.J. 488, refeired to by the 
Editor. 

(5) Deed of gift limiting lights of donee— 
Condition that donee should keep property for 
life— Declaration that donor or his heirs to 
have no claim to property given— Absolute 
owneiship conferred on donee— See Customs 
(Punjab), inberitance and^succession No. 9, 79 
P.W.A. 1908. 

(C) Deed of wakf, construction of. Sec 
MahomedanLaw (Wakf), No. 1, 11 O.C. 48. 

(7) — constiTiction of grants — Secondary evi- 
dence— See Evidence Act, No. 6, 7 C.L.J. 90. 

(8) Provision to make over land on failure to 
redeem mortgage at a certain time— Effect- 
Construction of the provision — See Mortgage 
(Redemption), No. 6, U.B.R. (1907), 3rd 
Quarter, Mortgs^e, 1, 

(9) Mortgage of revenue paying land with 
possession— Mortgagee to receive malikana by 


4-(of Wllb) 

(1) Bequest to widow for life wiih power of 
alienation— Gift over. See Hindu Law (Will), 
No. 1, 12 C.W.N. 412. 

(2) See Will, No. 5, 10 Bom. L. R. 97, 

(3) Construction of Hindu wills— Ordinary 
notions and wishes of Hindus with respect to 
devolution of^ property may be considered— 
See Hindu Law’ (Wills), No. 2, 19 C.W.N. 
799. 

(4) Effect of word “Malik” in will— Effect 
may be modified by context— In construing 
will, Court, must look, and give effect, to all 
its clauses. See Hindu Law (Will), No 4, 8 
0. L. J. 20. 

(5) Hindu will ‘^Intention of testator, ,how 
far guide in construction — Absolute estaiff— 
See Hindu Law (Wills), No. 3, 1 Sind L.R, 
211 . 



Mi' sir; 




|--(of W^Bh^CondudeU), 

Ija&t mait» awner'ii will niakii>g daughter's 
non Oonstruotion. S«se Hmou Law 

(Wnxh No. 6, 4 M.L.T. 9. 

(7) Qiitto daughter-ia-lawforsustenauco, etc, 
—See Hindu LkW (Wills), No. 7, 4 M.L T. 198 

(8) , Gonetructioa of term ^'malik*' used in 
will to be made with reference to its context 
and other oiroumstanoes. See Hitou Law 
(Inhsbitanoe), No. 5 8 G.L.L 369« 

l9)Persona desir/nofa— Reason and motive of 
gift— Adopted son— Description, floe Will, 
No. 10, 5 A.L.J. C26. 

<10) See Act XXI of 1870 (Hindu Wills). 
No* 1, 4 M.L.T. 306. 

5— (of Words.) 

(1) “Vagnira” — Meaning of— Palmy rahs etc., 
if include mango trees, 

A clause in a patah runs thus: — you have 
no connection whatever with the palmyni.hs, 
dates, babul and other (Vaigaira) trees standing 
on the said lands”. 

Hekl that u may be reasonably doubted 
whether fruit trees like mango trees can be 
properly said to fall within this clause. The 
term ”vagaira” should be understood to in- 
dicate other trees of the same class as those pre- 
viously spec fled and th^se are not generally 
looked upon as fruit trees. Gotta ITeokatasob- 
tMLimaT. GovindaKriahDaYachandniln Yarn 
Bahadur 4 M.L.T. 438. 

Munuo and Pinuev, jj. 

(2) —** Judge of the Court of Small Cauaes” 
in Sch. 11, cl. 8 of Act IX of 1887 (Provincial 
Small Cause Courts), const ruction of — See 
Act IX OF 1887 (Plovincial Sm\ll Cause 
CoiLTiits),No. 6, 7 C.L J. 407, 

(3 a) ** Special contract," meaning of. See 
ActXXU of 1886 (Rent), No. 2, 11 O.C. 75. 

(3) ** Land "—Land at cue time agricultural 
and assessed* with revenue of 9 pies— Purchase 
by vendee after it had been built over— whether 
eandte considered as ”laud" conferring right 
of pre-emption on vendee— See Act IV of 1873 
(Punjab Laws), No. 2, 109 r.L.R. 1908. 

(4) “May,** meaning of— Whether vests the 
Court with discrefiou ^hich it can uniformly 
esgrei/M in one cte# and re^uoce in the ot)ier 
-lee I»aoj;.v«N<nr Act i 4 13 Vic. C. 21), No. 


« 

i-(pf Woldh)— 

(6) Construetion of word inS. 140 

of Indian Railways Act-^meaUs ** must ’'—Sea 
Act IX OF 1890 (Railways), No. 5, 12 CwW.N* 
460. ’ ^ 

(6) Suit for ” money " includes suit whieh 
results in a decree for money— See Civ. Pro. 
Code, No. 239, 10 Bom. L.R.«’ 337. 

(6-a) Meaning of “mone^f", ” casji/'— Con- 
struction of will— See Will. ^ No. A.L.J. 
708, and No. 8, A.W.N. (1908), 206, 

(7) “ Revenue " and “ proprietor ” meaning 
of— Act Vll of 1868 (Bengal Code)— See Land- 

j LOUD and Tenant, No. 15, 7 C.L. J. 460, 

^8) Due date of draft— Meaning— See Limita- 
tion, No. 8, 54 P.W.R. 1900. 

(9) “Such plaintiff'' in S. 380 para. 2, C. 
P.C., construction of — See CiV. Pro. Code, 
No. 240, 18 M L J. 155. 

(10) “ Plaintiff ” means every person asking 
relief against another person— S#*e Practice, 
No. 5, 10 Bom. L.R. 327. 

(11) “ Preliminary point," meaning of— See 
Oiv. Pro Code, 813, 2 P. R. 1908. 

(12) Meaning of “ Mokurari See Act VII 
OF 1885 (Bengal Tenancy), No. 4, 12 C.W.N. 
175. 

1 

(18) Meaning of “inalik” in wills— See Hindu 
Law (Widow), No. 4, 12 C.W.N. 231. 

I (14) Reta inilkiat— Meaning of — Wajib ul- 
I arz— Sec Resa Milkiat, No 1, 11 O.C. IfM. 
j (15) “ Digar damda. See Vendor and 
j Vendee, No. 3, 111 P.R. 1900. 

1 (IS-a) Tribe, meaning of— B. II, Punjab Pre- 
emption Act ^1905), Bee Act 11 of 1905 (Pux- 
lAB Pre-emption). No. 6, 112 P.R, 1908. 

(16) — “debts and liabilities" in B. 3. (c), 
Chota Nagpore Encumbered Estates Act. flee 
Act VI OP 1871 (Chota Nagpore ENCUMBEmim 
EsraTEs), No. 1, 7 C.L.J. 578. 

(17) Term Kkanadanud explained. See 
Customs (Punjab) (Alienation), No. 18, 70 F. 
K. 1908. 

(18) Term “ Shikmi 8)iarik ” explained. See 
Partnership, No. 6. 75 P.R, 1908. 

(19) ** Definite ebare in^’ first part ol CL (a), 
sub S. (vl, S. 7 of the Coutt Fees Act does not 
mean definite share separatel^s assessed with 
revenue. See Court Fres Act, No, 

WN. 990. . 
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Coa8traction-^{Conehid9d). 

^3.— (Of W«*di).-(Oonc«tt(tod). 

(20) , The word “ appear ” in S. 364 of Act III 
of 1898 (City of Bombay Municipality) doeb not 
involve appears to the eye Meaning. See 
Act III OF 1888 (City ok Bombay Munici- 
pality), No. 1, 10 Bom. L.R. 821. 

(21) The words “or otherwise” m S. 22 of the 
Bengal Tenariby Act, must be construed, 

ISjuadem gewris"' and do not include the 
case of ciN>^oldmg reverting to the landlord on 
the failure of the tenant’s heirs. Sec Act VIIT 
OF 1885 (Tenancy, Bknoal), No. 6, 8 C.L.J. 
324. . 

(21) Meaning of the term “ forocloauro ” in 
the Punjab. See Moutga((E (Redemption), 
No. 21, 137 P.W.R 1908. 

Contempt of Court. 

(1) Language lehich elrihee at the root of all 
respect for tlie Court and its authority 
amounis to contempt— Criticism of Judge or 
Court how far justifiable • 

Any act done or writing published, calculated 
to bring a Court or Judge of the Court to 
contempt, or to lower his authority, or to ob- 
htriict or interfere with the duo course of justice 
or the lawful process of the Court, is a contempt 
of Court, 

Judges and Courts arc alike open to criticism , 
and if reasonable argument or expostulation is 
offered against any judicial act as contrary to 
law or the public good, it is not. a contempt of 
Court. In re, Hapsinha C. Kelkar, 10 Bom. 
L.R,. 1040. 

Scott, c.j., and Batghelok, j. 

Liefereme 2 Q.B. 39, 

Contingent interest. 

which adopted son takes by will which 

provided that, on death of widow, he should 
take property, provided he was obedient and 
well-behaved towards widow — Condition, 
whether void for uncertainty— whether it is 
alienable. See Hindu Law (Adoption), No. 1, 
12 C.W.N. 668. 

Contpaet. 

(1) Immoral eontraotr-Bight to sue. 

Where the plaintiff cannot make out his case 
except through an immoral transaction to 
which he was a party, he i^ust fail. Muneha- 
ram Pitamber v. Regina Stpaagor, 10 Bom. 
L.R. 318. 

RnesSL, 3. 


ContPaot—^Confinued). 

(2) Mahabrahmani offerings, contract mth 
respect to—Bepres(,ntatwes of parties to 
the agreement, effect on — Immoveable 'pro* 
perty— Transfer of non-existent property. 

Held, that a contract amongst Mahabrahmans 
with respect to the distribution of alms to be 
received in the future by the exercise of volun- 
tary charity is not enforceable against tl)e heirs 
or representatives of the parties to the agree- 
ment. % 

Held, further that, if the transaction were 
regarded as a transfer rather than a contract, 
it could not take effect with respect to non-oxist- 
ont property {a) Baddu v. Babu Lai, 11 
O.C. 212 (B). 

Kvans and Greeven, J.C.fi. 

References —{a) 6 O. C. 225 ; S. 0. A. No. 216 
of 1886 , S C A. No. 486 of 1898 , J f\’s S C., 
App 1 , S 622 Appn , No. 53/38 of 1895 ; S. C 
A. No. 309/183 of 1900 , S.C. A. No. 213 of liK)! 
and S C. A. No. 243 of 1903, R. 

(3) Place of payment -Debtor to follow his 
creditor, when-- Principal and esgent — Ctv, 
Pro. Code] S. 17. 

Held, that, where no place of payment is 
specified either expressly or by implication, the 
debtor must follow his creditor and pay whore 
hiscicditor is. 

Held, further, that the same rule applies to 
the case of an agent who has to pay mouc> to 
hiH principal (a). SuraJ Kumar y. Gokul 
Chand, 11 O.C. 191 
Chamibr, j.c. 

References — (a) 20 Q.B. D. 152 ; 1 Q. B. 
753 ; L R. (1893) Probate, 119 ; L. R. 
(1898) A. C. 524 ; 2 K.B. 686, R . ; 27 M. 355, 

D. 

(4) — /o amgn patios-^ Legality of, of insur- 
ance— Specific performance. 

On a promise to effect an insurance and 
assign the pattas to the defendant on his 
paying a certain amount to the plaintiff, held, 
that there is nothing illegal in the contract to 
assign the pattas, and that, even if the original 
contract of insurance is illegal, it is not open 
to the defendant to set it up, as the plaintiff 
effected the insurance and paid the amounts as 
they fell due, on the defendant’s promise to 
take an assignment after a certain period. 
Harigirl Yeeraialingam t. Seefthapathy 
SatUragoa, 3 M.L.'!'. 393. 
t Sankaban Naib, j. * • 


3763 ^23 
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Oontraot.— ^ 

(5) Cont/raci^ opposed to morality atvA public 

^.policy, if money advanced applied for 

immoral purposes. 

If money was advanced by the creditor to the 
debtor to be applied for an immoral purpose, 
the contract would be opposed to morality and 
public policy. A suit to recover money advanced 
in pursuance of such a contract will not lio» 
Pannlehaiid y. T. Nanoo Banker Tawker, 
4 M.L.T. 107 = 18 M.L.J. 466. 

Wallis, a. 

Be/erewce:— 3, Barnowall and Alderson, 179, 

(6) Gross contracts^Suit for recovering dif- 
ference on the cross contracts — Breach-- 
Beadinese and vMingness to take or give 
delmry. 

Where cross contraotSj^ were entered into 
between plaintifi and defendant, foi the same 
quantity of goods deliverable between the same 
dates, held, that plaintiff was entitled to 
recover the amount of the difference on the two 
sots of contracts, without proving his readiness 
and willingness to give or take delivery of the 
goods. Neither party, could, under the cir- 
cumstances, have intended to require actual 
delivery. Thakiirsi HamraJ y. Tejanmal, 1 
S.L.R. 248. 

Lucas, j.c., and Puatt, a.j.c. 

(7) Sale of house— Sale of encumbered proper- 
ty— Failure to clear encumbrance — Claim for 
rent — Retention of purchase money See Sale, 
No. 2-a, 4 L.B.R. 224, 

(8) Instrument evidencing loan of paddy and 
providing for its retura on certain date, whether 
bond— Limitation. See Limitation Regui.a- 
TioN (Tbavancori:), No. 1, 23 T.L.R. 48. 

(9) Contract to lend money, specific per- 
foimancc of — Maintainability of suit — Contract 
whether creates debt. See Specific Peiifoiim- 
ANCE, No. 2, 11 0.0. 217. 

(10) — , terms of, question as to whom the par- 
ties to a contract are, whether qucbtion as to. 
Sec Evidence Act, No. 19, 18 M.L.J. 1. 

(11) — with a company— Memorandum .wid 
Articles of Association — Commission Contract — 
Contract with promoters. See Company, No. 1, 
10 Bom. L.R. 141. 

(12) — Validity of -by person subsequently 
ded^red to be owner of encumbered estate— 
Competency to cont' ict— Subsequent with- 
drawal of eucumlinTUGC— Revival of validity— 


Contract.— (Concluded). 

Barring of ponding suits — Debts and liabili- 
ties,” meaning of. See Act VI of 1870 (Ciiota 
Nagpore Encumbered Estates), Nb. 1, 7 
C.L.J. 578. 

(13) Termination of — Revival — Incorporation 
of its terms in new one. See Reg. VTII of 1819 
(PuTNi), No. 3, 7 C.L.J. 604. 

(14) — forbidden by law, suit dn, not maintain- 
able. See Act XX of 1882 (Paper Currencv), 
No 1, 14 Bur. L.R. 120. 

(15) Proposal by ^lunicipality to acquire land 
— Acceptance cf proposal — Completed contract 
— Difference as to price —Court’s power to fix 
price. Bee Act 111 of 1901 (District Munici- 
pality), No. 2, 10 Bom. L.R. 617. 

(16) Separate suits in respect of separate 
bleaches of the saiiie contract, whether main- 
tainable. See Civ. Pro. Code, No. 62, A.W.N 
(1908), 199. 

(17) — of hiring providing for paMiicnt of 
certain wages — Discontinuance of business— 
Mask'i* liable to pay the wages agreed upon, 
whelhoi he lind work foi the scr^antor not — 
Action for damages See ^Iasteu and Servant, 
No. I, U.B.K. (1908), 2nd Quarter, Master and 
Servant, p. I 

(18) Transfer of I’ropcrty Act, S. 65 — ^lort- 
gagee knowing all circumstances of mortgage — 
Implication of contract. See Transfer of 
Property Act, No. 33, 4 M.L.T. 437. 

(19) Liability of ship owner who (;arrios goods 
for hire in his ship — Law on the subject, how 
affected by the — See Caiuuers, No. 2-a, 14 
Bur. li R. 77, 

Contract Act. 

(i) Ss, 3 (c), 37, 38 a}id 67— Payment of 
interest under contract — Creditor dyitig 
leaving will but without executors— Stop- 
ping of interest payable— At Common Law 
—Interest payable as damages— Meaning of 
” promise" in S. 38— No legal repyes^ita^ 
live in existence— Tender under S. 37, to be 
proper, ur conditional— Promisee in S, 67 
includes person interested in the deceased 
creditor's estate— Under S 67, debtor enti- 
tled to reasonable facilities- Appointment 
of legal representative within reasonable 
iime—OToviS o^h debtor to prove readiness— 
** Reasonable famliHes ” and ** reasonable 
time" explained— Validity of notice by debt- 
or or of readiness^Provimnal appointment 
of adminissrator pendente lite— Civ, Pro. 
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9 

Code, Ss. ti72 and 470— Interpleader-- At- 
taohment of deht^Bunmng of tniereet 7iot 
atoned. 

Where a debtor is ready to pay the debt due 
froiTi him, but, owing to the death of the credit- 
or and the absence of a legal representative, 
there is none to whom the payment can be 
made, the intcrfst payable under the terms of 
the contract stops running until the appoint- 
ment of representative of the deceased 

crcditoi, to whom the pay men can bo made 
with safety, and who can give a proper dis- 
charge for the debt. . 

At Common Law, when interest is payable by 
the terms of the contract, it runs ordinarily up 
to date of payment or legal tender (a) 

Where interest is payable, not under the 
terms of a contract, but by way of damages, the 
tJourts will deprive the representative of a 
deceased creditor of interest, when he has omit- 
ted to talve out administration and thereby 
prevontod the debtor from paying (6). — Obiter. 

When interest fs payable under a contract up 
to the date of payment of the principal, pay- 
ment of interest, being in perfonnance of the 
contract, must be governed by the provisions of 
the Contract Act relating to the performance of 
contracts. 

The word “ promisee ” in S. 3 , Contract Act, 
includes the representative of a deceased pro- 
misee. 

Where the promisee died, leaving a will but 
without naming executors, unless and until 
such executor is appointed, there can be no 
representative of the deceased to whom per- 
formance can be made. 

When a debtor requires a representative of 
his deceased creditor to come and receive pay- 
ment, and further makes the payment condi* 
tional on his producing a succession certificate, 
the tender so made is not proper, as it docs not 
fulfil the conditions mentioned in S. 38 of the 
Contract Aot (c). 

By S. 2 (c) of the Contract Act, the word 

promisee means the person accepting the 
proposal, ” only unless a contrary intention 
appears from the context ; an^ sc in S. 67 of the 
Act the word “ pronfisee ” must include a per- 
son interested in the estate of a creditor who 
has died leaving a will but wit out executors, 
as,' otherwise, between the date of the death of ) 


Oontvact ket^iContinued), 

the deceased and the appointment of a legal 
representative, there will be no promisee at all 
within the moaning of the section. 

Under B. 67 of the Contract Act a debtor has 
to show that his non-pcrformance (failure to 
pay) has boon caused by the absence of reason- 
able facilities for pa> mg , and to successfully do 
this, he has to prove that he had the money 
ready, and was only prevented from paying it 
by the absence of reasonable facilities. 

Under B. 67 of the Act, a debtor to the estate 
of a deceased creditor is, like any other pro- 
misor, entitled to be afforded reasonable faci- 
lities for the performance of his contract ; and 
he cannot be id to be afforded “reasonable 
facilities, if no one is provided, “ within a 
reasonable time, ” to whom payment may be 
made with safety ; and such “ reasonable time” 
must be calculated -from the time when the 
debtor intimates his desire to pay, rather than 
from the tunc of the death of the deceased 
creditor. 

Where a debtor, not aware of the will loft by 
his deceased creditor, gives notice of his readi- 
ness to pay to one who would, had there been 
no will, have succeeded to the estate of the 
deceased, such notice is sufficient and proper 

In case of any litigation regarding will 
propounded, facilities can be afforded by getting 
appointed an administrator pendente lite, who 
could give a discharge to the debtor. 

A debtor is not bound to file an interpleader 
suit under S. 170, O.P.O., for stopping the 
running of interest. 

An attachment of a debt, made under S. 272, 
C.P.C., does not stop interest running thereon. 

Administrator-General of Madras v. Jaghir- 
dhar of Arni, 4 M.L.T. 335. 

Wallis, a. 

References —(a) 42 Ch. 1). 610 ; 1 Eq. Ca. 
Ab, 319 ; 2 Eq. Ca. Ab. 643, B . ; (6) 16 Ch. D. 
169, B. (c) 28 C, 557 ; 1 M.H.C, 124 ; 16 B. 141 
(150) and 26 B, 643, R. 

(2) 8. 11— Contract by a minor— Indian 

Evidence Acty 8. 115— Estoppel against 

a mmjr— False and fraudulent misf^e- 

mitation by a minor— Principle of liability 

—Test apphcable to such cases. 

» 

Per Banerji, J. : — When a 'plaintiff made^ false 
and fraudulent representations as to his age 
with £|. view to induce the defendant at first to 
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lend him and afbenvards to purchase his pro- 
perty, heldf that, in a suit to recover the pro- 
perty upon the ground that the contract was by 
reason of his minority void, the plaintiff was 
liable in equity to make restitution of the bene- 
fit he had obtained (a). In a case like this the 
liability attaches to a minor, not on the ground 
of estoppel, but on the ground that an infant 
shall not take advantage of his own fraud (6). 

Per Richards, J , : — Even assuming that an 
infant is liable for fraudulent misrepresentation 
in an action for deceit, and that the fraud of an 
infant may be set up as a defence when the 
infant seeks to set aside a transaction induced 
by his fraud, a fair test, in a case when the 
infant sues to recover property sold by him, for 
awarding restitution of the money to the ven- 
dee, is to consider whether the defendant vendee 
on the evidence could succeed if he wore suing 
as plaintiff in a suit for damages for fraudulent 
misrepresentation. The vendees in the present 
case, not having proved that they were induced 
to enter into the contract of sale by the fraudu- 
lent misrepresentation of the minor plaintiil, 
wore not entitled to restitution of money (c). 

ObUer: — Per Banorji, J, • — “ I do not deem 
it necessary to express any opinion on the point, 
although it seems to me to be difficult to hold 
that in no case would the doctrine of estoppel 
be applicable to infants.*’ 

Per Richards, J.:— “ In iny opinion the ordi- 
nary law as to estoppel does not apply to in- 
fants.** Jagav Nath Singh y. Lalta Prasad, 

5 A.L.J. 674--A.W.N. (1908), 207, 

Banerji and Richards, jj. 

References : — (n) 30 C, 639, D. (b) 10 E. J. Ch. 
205, F. (c) 30 C 539, (1902) Ch. 1 and (1903) 
A.C. 6, 

(3) Ss. 12, 30 — Contract by lunatic—Lunacy 
not known to the other contracting party — 
Power of Court to grant equitable relief — Speci- 
fic Relief Act, Ss. 38, 41. Sec IjUnacy, No. 1, 
10 Bom, L.R. 1004. 

(4) S, 16—Ujidtte influence — Deed of mort^ 
gage executed while under arrest in exeezi- 
iion o/mofteg decree in satisfaction of that 
decree-^-^Puiijab Courts Act, XVIlIof J884, 
8. 70 (1). {a) and (6). 

Where the defendant executed a mortgage , 
deed,, the consideration for the deed being a j 
previous money decree, e^d where it was found ' 
th%t the defeMant was arrested and kept in < 


Contraol Act.--(Co»^nued). 

custody and was released on or just before 
executing the deed, held, that the deed was 
not void on the ground of undue influence, 
merely because the deed was executed, while 
the defendant was under arrest in execution 
of the previous money decree (a). 

An appeal is not competent m a suit for pos- 
session, but the case can be t^iken up by the 
Chief Court under S. 70 (1), (a) and (6) of the 
Punjab Courts Act (6). Mul Chand Y./*lmam 
Bakhsh, 61 P. R. 1908=101 P.W.R.'^^-lfiO 
P.L.R. 1908. 

Chattebji, j. 

References (ft) 4 A. 352, D, and (6) 24 P. 
R. 1903 (P.B.), P. 

(5) 8, 16-^Undue influe^ice — Relations be- 
tween parties which placed one in a suJbor^ 
dinate positio^i, essential^Contract Act, 
8 . 16 . 

Held that, in order to make out a case for 
undue influence under S. 16 of the Indian 
Contract Act, 1872, there must be certain rela- 
tions between the parties anterior to the 
transaction in question which placed one party 
m a position to dominate the will of the other 
(ft). Dwarka Singh v. Raghubfr Prasad, 11 
O.C. 295 

Evans, 

References w(a) g C.L.R. 419 ; 22 B. 17 ; 25 
B. 10 : 3fi P.R. 1001 , 10 A 635, R. 

(6) S, 16 — Mone If -lender — Undue influence 
—Unconscionable bargain. 

Wheie a professional money-lender sued a 
person in difficulties for money, on a pro-note, 
the consideration being a much smaller sum 
than that mentioned in the pro-note, it was held 
that, at the time of executing the note, the de- 
fendant was clearly under the plaintiff’s thumb, 
and a hard, unconscionable and exorbitant b.'^r- 
gain was driven with him taking advantage of 
his necessities, and that the plaintiff could 
recover only the sum actually advanced by him, 
but with a high rate of interest (e,g,, 18 p.c,), as 
he ran considerable risk when he lent out the 
money. Ram Das v. Netto, 116 P.R. 1908, 

Chattebji and Johnsons, jj. 

References 11 A. 57 ; 11 A. 118 ; 11 A. 128 ; 
16 Ch. D. 705 ; 11 Eq. 789, 
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(7) S. ife'-PreBUuiption made by Hection aBto 
undue influence. See Civ. Pito. Code, No. 1, 
12 C.W;N. 1102, 

(8) S. 16, cl. l~^Undue influence— Loan bor- 
rowed by a person in urgent need of money 
— Lender imposing terms on tlie loan— Pro- 
m%se to pay time-barred *debt with interest 
— Unconscmiable bargains— Fraud — Goer- 
cion. 

Under &. IG, cl. 1 of the Indian Contract Act, 
1872, where two persons enter into a contact, 
first there must be subsisting between thorn 
some relation of the kind described m the 
clause ; and, secondly, the dominating position 
arising out of that relation must have been used 
by the party holding that position to secure an 
unfair advantage over the other party. 

When a man, who is in urgent need of money 
on account of his poverty and pecuniary dilli- 
oultiGs, asks for a loan from another, the latter 
is in one sense m a position to dominate the 
will of the foi mer b^ proposing his own terms 
and getting the borrower to agree to them. The 
borrower’s necessity is in such cases the measure 
of the terms agreed to. That is a feature of 
every contiMct of money lending, whore the bor- 
rower is a man without credit and the lender 
IS (ixpoHing his money to considerable risk. Hut 
that IS not the vague kind of relation and domi- 
nation contemplated by the plain terms of cl. 1 
of S. IG of the Indian Contract Act, 1872. 

There are well-known relations such as those 
of guardian and ward, father and son, patient 
and medical adviser, solicitor and client, ti-us- 
tec and cestui que trust and the like, which 
plainly fall within cl. 1 of S. IG of the Indian 
Contract Act, 1872. Where no such specific 
relations exist and the parties arc at arm’s 
length, undue influence may be exerted but its 
existence must be proved by evidence; and in 
such cases, the nature of the benefit, or the 
age, capacity, or health, of the party on whom 
the undue influence is alleged to have been 
exerted are of great importance. In short, the 
test 18 , confidence reposed by one party and 
betrayed bv the other, which means there must 
be an element of fraud or coercion, under either 
of which the acts constituting undue influence 
must range themselves. 

The term unfair idvantage ” in cl. 1 of S. 16 
of the Indian Contract Act, 1872, is used as 
meaning an advantage obtained by unrighteous 
means. 


362 

Contract kci—{Cont%7iued). 

A promise to pay a timo-barrod debt is valid. 
The same principle applies to a promise* to jiay 
such a debt with interest. 

A Court of equity will not set aside a con- 
tract merely Viecause it flows from moral, not 
legal, obligations, unless it is proved that the 
defendant was forced, tricked or misled into it 
by the plaintiff by means of fraud, using that 
word not merely in the* re?stiM< ted sense of ac- 
tual decciA but in the larger sense of an iin- 
consoientious use of power arising out of cer- 
tain enrcuin stances and conditions and showing 
that the defendant being victimised h\ the* 
plaintiff’s unfair and iinpre^per conduct was un- 
able ie) understand what he was doing Ganesh 
Narayan v. Vishnu Ramachandfa, Ikon 
Ij.R. 11G4 --=82 H. :i7. 

CH\NI)VV VUKAJt A\i> Knksht, ri. 

(9) 5. :iH — Coniicftt to paif a father in con- 
sideration of his giving Im daughter tu 
main age -^Public policy 

A contiaot to make a payment to a father, in 
consideration e>f his giving his daughter m 
inarnagc, is immoral and oppe>sed to publie 
policy within the meaning of this se^ction (a). An 
inquiry in each case as to whether, having re- 
gard to the terms of the particular contract, the 
cenitraeA is or is not cemtraiy to public policy, 
would be* objectionable' A qucstiem of thi.s 
sort should be elecide'd on general principle's. 
Kalavaganta Venkata Kristnayya v.Kalaira^ 
^nnta Lakshmi Napayana, 4 M.L.T. 1 (F.B.) 
= 18M.L.J. 40.4. 

White, e\7,. MiLiiEU ^Nl> Munro, .tj. 

Heferences ' —{a) 115 M. 8‘5 , 17 M. 0 ; 22 B. 
G58, Cows. 

(10) S. 33 — Contract — Agreement immoral 
or opposed to public policy -Lease of house 
to a prostitute. 

Held that knowingly Icttmg a house to a 
pro.stitute with the object of her carrying on 
therein prostitution is unmoral and contrary to 
publicv policy , and a landlord who knowingly 
so lets quarters to a prostitute to carry on 
prostitution cannot recover the rent in a Court 
of law. Chotfa Lai y. PlyarL A.W.N. (1908). 
286. 

Stanley, c.j., and Banerji, .t. 

(11) 5a. yd and 34 — Illegal contract — Contract 
to indemnify surety for his bail-bond 
—Crim. Pro. Code (Ad V of 1S9B), 8. SI3^ 
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\YJiole Consideration— One single considara- 
Jixon cannot be separated to validate an 
agreement, 

l^eudjuf^ a crimjiial charge again«?t L, his 
pleader stood baiJ for him ; and as an iiidenmity 
for the bail took from him a sale deed and a 
rent note regarding his house, in the name of 
the iilaintift. The ooiisideration for the saio 
deed was a sum of Bs, H,000, of wlueli Rs. 5,000 
were the iiidemnit\ for the bail-lioiid and tho 
remaining Bs. :1,000 represented the advances 
to be made thortMft(‘i b\ the plaintiff The 
plaint lit sued on th<' leiit note to roco\er from 
li the sum of Bs. 2,000 as r(*nt * — 


Contract Kti-^iContinued). 

< 

No laile of pleading can be used to defeat 
justice, and each party is entitled to aiy part 
of the relief claimed by him which the facts 
asserted and proved bv his adversary show to 
have been pistlv demanded. Gahia V. Lahario, 
4 N L.R 80 

II.V. I>TlAKl‘>BriOCKAIAN, J.C. 

Uefe^ence -fflf) li.B. (’h. D. (^875), T)9. 

(18t Ss. 2’i .ind 4:i —Mortgage b\ disqualified 
propiietor — Consider.ition foibulden law — 
Void — Suit after e(‘ssatu)n of disqualification — 

( Not niaint.iiM.ible. Se(' Acr XVT or 1882 
■ (Jir\Nsi HNci'Mnr.nvn Kstatps), No. 1, 4 
) \ L T. 000-- 10 \ 88 


JFeld, that th(' contraet for indemnifying tho 
pleader for Jus bail bond was .Jlcgal and 
this iJlcgalitN rendered the sale-deed \oid in 
law (a) that the rent iioti* was tainted w'lth the 
same illegality which affected the sale-deed and 
could not stand on anj separate footing , that 
tho agreemenf was an indivisible agrc'cment , 
part of a single consideration for one obioct 
was unlawful, and, therefoie, the whole agiee- 
ment was void under S 24 of the Indian 
Oontracfc Aet, 1872. 

Held, further that the deposit allowed under 
S. 51*3, Cr,T\C., is allowed in substitution only 
of the bond whu h the principal himself would 
otherwise execute, not in substitution of any 
bond winch his surety executes. Laxmanlal K 
Pandit y. Mulsh ankar Pitambardas, 10 Bom. 
L.R. 55 3 =.32 B. 449. 

Batcuklou and Hdaton, 3J, 

Reference (a) 15 Q.B.D. 6G1, F, 

(12) Ss, 23, 2i and 26{Act lX of 1872]^Agree^ 
ment by a Hindu bridegroom not to marry 
ogam during the continuation ofmairiage 
with first wife — Practice — Relief, 

An agicemont by a Hindu with the father of 
his first wife not to marry again during tho 
continuaiico of his marriage with that wife is 
not prima facie, void (a), either under S. 26, as 
an agreement in restraint of marriage, or under 
S. 23 or 24, as importing a consideration w^hich 
is immoral or opposed to public policy. 

The original relief claimed in a plaint must 
necessarily rest on fjiots^ which the plaintiff 
can veri{> as true. Facts which tho plaintiff 
denied* should not be ^ loludod as a basis of 
claim. 


(14) Ss 2i and 151 — Liability of carriers — 
Effect of conditions in bill of lading claiming 
exemption tioiu Iiabilitv — Contracting against 
liabilit\ — Whether opposed to public policv. 
Sc(‘ OAniiii’us, No. 1 I M.Tj.T. 110. 

(15) S Contract with public servant — 
Conflict until public duties ^ Public Polic if 
— Void contract — h'xpert agent, negligence 
of — Damages, 

If a poison entois inlo a eonii.ict with a 
public servant, which, he know^, ejisls upon the 
public servant duties which mas conflict with 
the duties he owes to the public, such a contract 
IS void. 

\ deleiidant with special skill, w^hen emplovod 
foi icwaid hv the plaintiff, is bound to exercise 
his skill in the execution of the duties entrusted 
to Inin and ought not to rely on the statement 
of otheis. The SitarampuF Coal Co., Ld. y. T. 
H. Colley, il O.W.N 59. 

Flf.tcheu, j. 

(15-0) S. 21 — Bee Nos, IJ and 12, supra, 

(10) B 25 (*3)— Promise iii writing to pay a 
barred debt, signed by person to be charged 
therewith, whether a good consideration under 
section— But a distinct promise and not a 
mere acknowledgment nocesaaiy. Sec Limita- 
tion Act, No. 21, 5 A.L.J 274 ^ 

(17) S. 25 (3) — Suit on balance of account— 
Acknowledgment -Fresh promise to pay barred 
debt — Limitation. See Limitation Act, No. 26, 
102 P.R. 1908. 

(17-a) S. 2G— See No. 12, supra, 

(18) N. ^19— Badni transachon — Meaning of 
Badni contract— Principal and agent- - 
Right of agent to recover payment actually 
made by him — Onus — Proof of agmey. 
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Held, that mouies paid on wagering or Badni 
Contracts arc not rocoverablo, and, that an 
agent, before he Ctan recover from his principal 
the amount claimed for losses m wagering con- 
tracts, entered wito under the pniicipal’s in- 
structions, must prove either actual }).i.Ymoiit 
on hib princixiaVs behalf, or that a liability has 
been incurred which is enforceable bv Jaw, and 
that a surrcndel- of chum to profits made under 
a Badm Contract docs not constitute an actual 
payment. . 

Held also, that an agent is entitled to rccovoi 
actual expenses, whuh he hns.incuncd out 
of his own pocket, under the direct instruLtions i 
of his principal, and on his behalf, but the onus 
of proving this lies heavily on him (the agent). 

lleld fLiiiher, that, in the ))rcscnt (.ise, the 
plaintiff f.iilod to prove that he was j(-ting as 
an agent, and that the alli'gation of .igcnc} 
was made ,for obvious reasons as is geiierallj 
(loijo 111 the Badm Contracts to evade Lhc tou- 
soqiienccs of S 'iO of the Indian Ciontiact Act, 
IX of 1872 (a), Kashmiri Mall v. Glrdhari 
Lall, 57 r.W.R. l‘J07«71 P.R Lt)08. 

ROBKllTbO^ AMi SllAlI 1)|^, JJ 

Iteference — (a) HO I’.R. 1805, R. 

(10) S ‘30— Lial)ilit> of priiK ipal to pa\ 
agent siuiis du(‘ on aujount of wagering contiact. 
-—See \V\c.KHiN(* CoNTi4\cTb, No. I, 70 I’.R. 
1008 (P.B ) 

(10-a) S. *10— See No. 8, suji/rt. 

(10-6) S. *17 — Sec No. I, 

(10-c) S. 38— Sec No, 1, sup^a. 

(10-d) S. VI— Sec No 13, su^jra. 

(20) — Smtoii.hiiiidt~-Decieefcyt momu 
dm on different consideration to that stated 
in hundi — Validity, 

^Vhcrc the suit is on the hiindt .iloiio, and it 
IS shown that the consideration foi the hundi 
failed, S. 54 of the Act roqunes the Court to 
dismiss the suit. 'I’ho Court has no right to 
give a decree for mouev due on a different con- 
sideration to that stated in the hundi. Bami 
AiyaThevanv. Rengaiyengar, 3M L.T. 106. 

Boddam, j. 

( 21 ) 8,56’-A^xdicationof~^Sale not complet- 
ed — Return of deposit-- Rescission of con- 
tract. 


Ck>iitraot kei— {Continued). 

S. 56 of the Contract Act provides for a case 
in which the performance of the contract 
becomes impossible otherwise than by some 
act of the piomisor. The contract docs not 
become void, if the promisor docs something 
which renders the performance of the contract 
impossible. 

Where the parties to a contract agreed to sell 
and purchase certain property, but did not get 
the sale icomplctcd in bon months after the 
agreement, and allowed the pioporty to bo 
auctioned, held, that the leasonablc inference 
from thoir conduct was that the parties had 
rescinded the contiact. Ganga Dei v. Asa 
Ram, 4 A.L.J. 778-:A.W.N. (1308), 5 = 3 
177. * 

Bankhji, j. 

(22) Ss. 59 and 60, applie.ihility of, to appio- 
priatum of land revt^mo sent to Uollcctoj . Sec 
Act XT of 1859 (Rkvumjc Sali: L\w), No. ], 
12 G.W.N. 646. 

i (22-a) S. C)0 -See No. 22, supta, 
j (22-6) S 67 — See No. 1, supra. 

(23) S. 69— Oudh Land Revenue \ct, 111 of 
1901, S. 142— Purchaser’s lia))ility for an oars 
of (lovcmmcnt revenue—Li.ibility as between 
pui chaser and original co-sharcrs — Contribu- 
tion between persons equally liable for pa\mciitr 
Sec .\ctJ1T of J901 (L\nj> Ruvknuk), No. 1, 
11 O.C. 279. 

(24) Bs. 69 and 70— Person interested in 
the payment of money ” —Volunteer— Cioil 
Procedure Code, S. 28H. 

The plaintiffs, alleging themselves to be the 
purchasers of the mortgagees’ lights lu ccitain 
land, paid the amount of a decree against the 
mortgagee, m order to save the property from 
sale But, it had been aJi'oady found, in a suit 
under S. 283 of the Code of Civil Procedure, 
that the sale to the plaintiffs was fictitious and 
inoperative. Held, t hat the payment made by 
the purchasers was a purely voluntary payment, 
and that the plaintiffs were not entitled to 
recover the amount, paid (a) as above described, 
from their vendors. Janki Prasad Singh v. 
Baldeo Prasad, A.W.N. (1908), 58 = 5 A.L.J, 
163 = 30 A. 167. 

Stanley, c.j. and Burkitt, j. 

References : — (a) 2 LA. 131 and 11 A. 234, R. 

(25) Ss. 69 and 70— inapplicable td <^so 
whore income-tax authorities compulsorily ool- 
loctod assesiament— S. 14, IncofflO Tax Act, not 
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complied with—J^otost that property assessed 
had passed to others. Sec Act II of 3886 (In- 
coMK Tax), No. 1, ^I.L.T. 111. 

(2.5-a) S. 70 — See Nos. ‘24 and 26, supra. 

(26) S. 78— Whether overrides the provision 
of the Interest Act. Sec Act XXXTl of 18811 
(Interest), No. 2, I Sind.L.R. 170, 

(27) S. 78 — tlontriict to sell immoveable pio 
perty— Inability of vendor to maHo a fiond 
title — Driniagcs for broach of contract See 
l>AWA(iES, No. 1, 9 Boni.L.R. 1087. 

(28) 8s. 73, 107—Iireach of contract -Dametje 
from the breach — Right to recover damages 
— Mistake unilateral does uoi vitiate the 
contract. 

Where both parties to a eontmet uk* agieed 
as to the sale and purchase of a partuaiKti 
paiccl of goods, the mistake of the dcfeiidiint 
as to iheir riualitv docs not invalidate the 
contract (a). 

The Contract Act, I87‘i, docs not sanetton or 
permit an action for breac h of contract of ''ale, 
save whore specific damage is proved to have 
resulted from the breach. Section 78 of the 
Act not only confines the right of relief to the 
party who siiflors, hut provides how his loss is 
to bo measured, what it is to include and what 
to exclude, and what circumstances the Court 
must take into account in estimating the lo.s.s. 

Honoo, in cases of breach of contract, it is 
not permissible to the aggrieved party to tile a 
suit to rcc.over the price of the goods in dispute. 
Under the Act, the aggrieved party must sell 
the refused goods and then seek to recover the 
loss if anv accruing on such sale. P. R. and 
Co. Y. BhagwandasOhaiurbhuJ. 10 Bom.L.R. 
1113. 

Knight, j 

References (a) L.R. 6 Q. Jh 697, F . , 1 Ring. 
722 ; '6 B,L.R. 27C (292) ; 19 A. 636 ; 6 0. 67 ; 
29 l.A. 202=^4 Bom. L.R, 798 , dO C, 548-^6 
Bom. L.R. 621 and 23 C. 577, 578, ll, 

(28-a) S. 74t — Agreement to pay a higher rate 
of interest. 

Where the stipulation is retrospective, and 
the increased rate runs from the date of tho 
bond, and not merely from the date of default, 
it is always to he Ci.msidered as a penalty wittin 
tho moaning of S, 74. 

*Anagre#^mont bo pa; enhanced rate of interest 
for tho future may be a penalty under S. 74 of 


Oontpaot Aot-^iContinued). 

the Contract Act as amended in 1899 whatever 
mav have been tho law before, and an agreement 
to compound interest combined \i6th one 
for enhanced rate of interest, being in excess of 
and outside the ordinary and usual stipulation, 
should be considered to involve a penalty. 
But compound interest is in itself a perfectly 

legal piovision and not a penalty. 

« 

A n agreement to pa-^ a higher rate of interest 
with a pioviso for reduced rate on punctual 
pa\n)cnl is not the same thing as ari agreement 
to pa\ the liighcr rate on default, and if the 
debtor docs not earn the reduction by fulfilment 
of the condition, no question of penalty arises 
when the ei editor claims the higher rate. 
Jagftnnath Prashad v. Baliohand^ 4 N.L.R. 
187. 

Skinneu. \.j.c 

Jtefeienct^s -84 C. 150, 14 C IMi.R. 58, F. 
1 Ts.L R. 9, Awd gualtficd , and Vfallis v. 
Smith. 21 Oh. 1). 248, Li. 

(29) S. 71 —Agreement in this ease not consi- 
deied as a bail-bond or recognisance — Neccssit\ 
of proving actual damage under the section. 
Sei' All \ oi 1881 (I jocal Boards, Mauiur), 
No 17 M. I... 1. 517. 

(*K)) S. 74- Compound interest — Interest at 
I'libaiHi'd late on default, when penal. See 
IhAAi n, No 1,110 C. 307. 

(80-a) B. 107— Sec No. 28, supra. • 

(11) S. 128— Siirefcv of guardian — Liability — 
Pn»pe»l\ not specified in the application for 
appointment of guardian, dtniliiigs with. See 
Oi NHDiAN ^N]) Minor, No. 8, 12 C W N. 481. 

(81-a) S. 129- -Whether liability of siirctv for 
administrator a continuing one. See Act V oi’ 
1881 (PuOIJATF AND A|»I1MSTU\TI0N>, No, 8, 
\ W N. (1<K)8), 288. 

(81-6) S. 151— Sec No. 14, supra. 

(52) Ss. 151, 15}i and 154i ^Bailment~^En‘ 
trusting for repair the driving beam of a 
sensing machine to coppersmith— Degree 
of care— Burden of proof. 

T9aintifi entrusted a driving beam of his 
sewing machine to defendant, who was a copper- 
smith, for repair. He wanted a broken tip 
soldered with copper. Defendant undertook 
to do the repair. He employed another coppm - 
smith to do the work under hi4 instructions. In 
the eounx of the soldering, excessive heat wa.^ 
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Contract k^^[Coniimed), 

applied, and the other tip of the driving beam 
was melted, rendering the driving beam useless. 

Hefdt in a suit for damages, that S. 151 of 
the Contract Act governed the case, and that 
the section reqhired from the defendant the 
care of a skilled copper-smith. 

Held also, that, if a man undertakes, 
whether for reward or not, to do something 
requiring special skill, he may be fairly called 
on, if things go wrong, to pro\G his com- 
petence (a). Mahomed AH v. Nga Pe, U.B.K. 
<1908), 3 St quarter, Contract, p. 11. 

G.W. Shaw, Esquirk. 

References .—(a) Sm. L.C., 1, 107, U B.R. 
<1897—1901), II, 837 , 3 H. and C. 596, R. 

(H2 a) S 152— See No. 32, su^ia. 

(32-6) S. 154 -See No. 32, supta 

<33) S 178— Pawnor and x^awnee ^Paionor 
not ownei hut having a tight to x^ossession 
-^Suit by tjwner for declaiation of Ins title, i 

A person, vvho had obtained possession of 
-certain moveable property belonging to a minor 
in the capacity of a trustee, and who had been 
allowed to retain posses'^iou ot such property 
after the minor came of age, pawned some of it 
to persons who were found to have acted 
negligently perhaps, but honestly and in good | 
faith. Held, that the pledge wa.s valid, but j 
the owner was entitled to a (^eclaratiori of his 
right to redeem the articles so pawned i 
Sundar Deo v. Bhagwan Das, A.VV.N. 1008, i 
57 ^30 A. 165. ' 

• Knox AMJ AiivMan, jj I 


Contract Act— 

I S. 149 of the Indian Companies Act does not 
authorise the Court to deprive a secured credi- 
tor of possession of his security, and that, wdiere 
the agent was entitled to remain in possession 
by virtue of a lien under S 221 of the Contract 
Act, the making of the winding up order would 
not affect his right to remain in possession and 
continue to make the necessary disbursements. 
Chidambaram Chettiar v. The Tinnevelly 
Barangimani Sugar Mills Co., Ld., 3 M.L.T. 
247-^31 M. 123 «18 M.L J. 251 
Wallis and Miller, jj. 

<37) S. 231, scope of— “ Discloses himself,” 
construction of— Third party’s right to repudiate 
contract by agent when arises, where principal 
undisclosed. Sec Oiv. Pro. Code, No, 337, 6 
Bom L.R. 731-32 B. 356. 

I (38) S, U45 —Liability of retiring x)artner. 

• 

A partner who has retired before a certain 
transaction wuth the firm to which he had be- 
longed takes place, cannot be held responsible 
unless it can be shown that the transaction 
was with cither a previous customer or one who 
was aware that the retired partner had been a 
partner. When a person enters into a transac- 
tion with a firm without even knowing that a 
certain person who has already retired ever had 
been a partner, such latter person is clearly not 
liable to him whether he has notice of the 
retirement oi not (a), unless he has actually 
held himself oi't to bo a partner, a position 
which gives rise to a di Horen t class of.consldera- 
tion. 


(34) Ss. 191 and 192 -Reeeuer appointing 
tabsildar to an estate— Relationship— Agent 
and sub-agent— Suit for .iccounts against 
tahsildar, maiT)tamabilit\ of. See Accounts, 
No. 3-a, 8C.L J. 114. 

(34-n) S. 192-~Seo No :U, 

(35) S. 106— Applicability of term ” ratifica- 
tion” only to acts done on rafcifior’s behalf. 
See Hindu Law (Woman’s Kstatu), No. 1, 
12 C.W N. S93. 

(36) S. 221— Lien— 7/y, Indian Coinpanus 
Act^ scox>e of—Fiffect of winding up order. 

Held, that, m the absence of anything in the 
agreement between a company and its agent 
to exclude the operation of S. 221 of the Con- 
tract Act, in so far as the expenditure incurred 
before a winding up order came within that 
section, the d|g;ent was entitled to a lien, that 


If a person is a member of a firm, and known 
to be such, persons dealing with the firm may 
be influenced by his credit, and unless he takes 
proper steps to make his retirement clear, ha 
will be hold responsible to them who knew of 
bis partnership and might have been influen- 
ced by the fact. But it is definite personal 
knowledge which is required, not the vague 
impression that, because a firm once belonged 
to a pint Hindu family, ail members of that 
family, who may exist, although not person- 
ally known to the customer to exist, will for 
ever be liable, unless they take definite steps 
to disabuse him of his vague impression. It 
cannot be held as a principle that when a per- 
son has dealings with a man who was once a 
^member of a joint Hindu family and competent 
to pledge the resources of that family, such per- 
son can bold all the members, who«onoe 
8763 24 
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oonBtitated a joint Hindu family, responsible, 
unless they have taken the precaution publicly 
to j^roclaim their partition. 

Jf it be shown that the father of a minor son 
had notice of a fact, such minor cannot say 
that he had no notice. Mian Amar Sinffh v. 
Seth Chand Ma, 137 P D.R. 1908-102 P.W.R. 
1908. 

Ohatteuji AI7D Bobbutbok, jj. 

Reference (a) 78 P.R. 1903, R. 

(39) Ss. 249 and 264— Retirement of dormant . 
partner —Notice of dissolution of partnership — 
His liability. See PAiiTNEusiiir, No. C, 76 P.R. 
1908. 

(40) S. 251, application of,— See PaHTKbm- 

SHIP, No. 8, 4 M.L.T. 66. I 

(41) S. 253— Partnershi'p— Distribution of j 
assets — Contribution to losses See Pabiner- | 
SHIP, No. 6, 40 P.R 1908. 

(42) S. 258— Partnership dissoluble at will I 

See Partnership, No. 11, 4 M.L T. 478. ! 


€o-ownePS. 

f 

(1) Co-eharer cultivating ^oxnt waste land 
previously wicultivated~~'Oiher co-sharers 
entitled to a decree for joint possession. 

A co'sbarer, who cultivates^ joint waste land 
(known as banjar land) previously uncultivated 
cannot deny the rights of his co-sharers to 
joint possession of that land (a). The co-sharers^ 
who are thus entitled to a d/icree for joint 
possession, should pay their quota of the ex- 
penses of bringing the land under cultivation^ 
if a claim for the same is made by the co-sharer 
cultivating the land. Ratanlall v. Chandan- 
Singh, 4 N.L.R, 114. 

Batten, a.j.c. 

Reference .—(a) 13 C.P.L.R. 163, R. 

(2) JCxjiiess surrender of holding by tenant, 
how effected— Right of co-owners — How one 
of several co owners of an undivided village 
acquiring a tenant-iight exclusively for 
hiviself^ may be U eaied by other co-owners 
— Unreasonable delay, what amounts to 
—.Arts. 120, 127, 144, Seh. II, Limitation 
Act 


(4Si B. 263 (7)— One partner expelling another I 
— Partnership whether dissolved— who can 
expel partner. See Partnership, No 2, 12 
O.W.N. 465 

(44) S. 263— Presentation of plaint by manag- 
ing member of partnership — Validit}. See | 
Partnership, No. 4, 1 Sind. L.R. 191. ' 

I 

(44-a) S. 264 -See No 30, supra. 

Contribution. | 

(1) — .suit for— appropriate procedure imposed j 
on one of many judgment-debtors getting a < 
transfer of decree. See Oiv. Pro. Code, No. 127, | 
10 Bom L.R. 89. 

(2) — ,wb&n mortgagee purchases a share in ! 
the equity of redemption from one of the heirs 
of the mortgagor. Seo Mortgage (General), j 
No. 9, 12 C.W.N. 745. 

(3) — between persons equally liable for 
payment of Government revenue. See Act 111 
OF 1901 (Land Revenue), No. 1, 11 O.C. 279. 

Conveyance. 


An express surrcndei by a tenant of his tenant- 
right can only be effected by a contract betvieen 
the tenant and his landlord. Where there are 
several co-owners constituting the landlord, 
one may act for all, with express or implied 
authority from the others, in taking a surrender 
from a tenant. But one of several co-sharers,, 
dealing with a tenant for his own benefit, is 
neither “ the landlord,” not an agent of the 
proprietary body. Where the proprietary body 
consist** of several persons in an undivided 
village, the term *Maiidlord,” as used in the 
Central Provinces Tenancy Act, applies only to 
the aggregate of such persons. It has there- 
fore lieen held that where, by law, the transfer 
of a tenant-right requires the consent of the 
landlord, (uch coment can only be validly 
given by the whole proprietary body. No one 
co-owner acting for himself, oi otherwise than 
for the whole proprietary body, can accord 
it A transaction whereby one such co-owner 
acquires, (not in his representative capacity^ 
a tenant-right in the village under a contract 
with the tenant amounts to a transfer and not 
to a sw render oi the holding. 


Document whereunder executant relinquish^ 
his Hghis over certain property of his, but 
receives speoiAo amount for bargain is- not 
releasef; See SVamf Act fIJ of 1899), No. 19, 
10 Bom. L.R. Td0« 


Where one of several joint co-owners of an 
undivided village acquires the occupancy right 
of a tenant and thereby becomes himself the 
exclusive occupant and cultivator of a parcel 
of the joint tenancy, the other co-owners may 
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Co-ovners ^(Coniinmd), 

either conjointly ratify the transaotion and 
aooept^thc acquiring co-owner as a tenant of the 
whole proprietary body, or allow him to occupy 
the land exclusively, as part of the general 
arrangement among the co-owners for the 
occupation and enjoyment of the undivided 
estate. Otherwise, they may individually regard 
the right to occupy the land as lapsed to the 
proprietary body, and each may claim joint 
physical possession thereof with the acquiring 
owner to the extent of his share {a) But a claim 
of this kind is one to bo dealt with in accord- 
ance with principles of equity (6), and any 
unreasonable delay in advancing it must defeat 
it upon the basis of the principle, “ delay defeats 
equities.** What amounts to an unreasonable 
delay is a question for determination by the 
Court according to the particular circumstances 
of each case as it comes up to decision. A fuit 
to enforce this particular claim for joint or 
common occupation by one co-owner of joint 
or common land against another co-owner, who 
has taken up exclusive enjoyment of such land, 
not in denial of the joint or common title, 
but merely us a mode of enjoying his share in 
the property, la a suit governed by Ait. 120 of 
the Jjimibation Schedule. Art. 127 or Art. 144 
is not applicable to the case. Ramdayal y. 
Oulabia Bai. 4 N.L.B. 120. 

Stanyon, a.j c 

References : — (a) 1 N.L.U, 108 , 17 C.P.L.R. 
17 ; 10 C P.L.R. 40, cited ; 28 0. 223, R ; 27 
A. 88, dissented from, (b) 18 0. 10, R, 

(3) Joint property — Uiqlit of co-downer to 
have partition —Agreement among the 
owners that shares should retnain joint^ 
not enforceable. 

There were four brothers jointly entitled to 
certain Zemindar! property. One of the 
brothers died childless. Another brought a 
suit against the sons of the two others for 
partition. A compromise was entered into 
among the then defendants that their shares 
should remain joint. The plaintiff who was a 
defendant to that suit now applied under 
S. 110, Land Revenue Act, to have his share 
separated 

H'ddf that the application was maintainable. 

The right of a oo-owner to have partition of 
his share is incident to the right of ownership, 
and an agreement not to partition for an inde- 
finite period would be contrary to that right, 


{Continued). 

and, therefore, not enforceable. Chandar She- 
khar Y. Knndan Lai, 5 A.L.J. 672«»A.\Y.N. 
(1908), 269. 

Stanley, c.j. and Banekji, j. 

(4) Co-sharer landlords-^Separate collection 
•^Right of sharer to sue for whole rent 
making co-sharers defendants^Bengal Ten- 
ancy Act (Y III of 1885)^ S.I88—^* Required 
or authorised to do" under the Act— Filing 
of suit—Qeneral principles of legal proce- 
dure. 

Agreement, either expressly proved or implied 
by the conduct of the parties, may establish 
the right of co-sharer landlords to !iue separate- 
ly for the shares of rent receivable by them. 
But such an arrangement merely affects the 
right to sue separately for rent, and in no 
other respect modifies the terms of the holding. 
The right to bring the tenure to sale for arrears 
of rent remains intact, as also the right of one 
sharer to sue, making his co-sharers defen- 
dants when they will not join as plaintiffs. 

The filing of a suit is not a thing, which the 
landlord is, under the Bengal Tenancy Act, re- 
quired or authorised to do , and S. 188 of the 
Bengal Tenancy Act is no bar to a sharer suing 
(under the genera] rules of legal procedure) for 
the whole rent of the tenure, making his co- 
sharers, who refuse to join as plaintiffs, defend- 
ants in the suit. Raja Pramada Nath Roy y. 
Raja Ramani Kanta Roy, 12 C.W.N. 249 
(P.C ). 

Lord RonEiiTaoN, Lord Collins, \nd 
Sir Arthur Wilson. 

(5) Joint property— Co-sharer building on 
joint land without the permission of the 
other co-sharers— Injunction. 

One of several joint owners of land is not en- 
titled to erect a building upon the joint property, 
without the consent of the other joint owners, 
notwithstanding that the erection of such build- 
ing may cause no direct loss to the other joint 
owners. Laohhani y. Qanfia Din, A.W.K. 
(1908), 19. 

Stanley, c.j. and Burkitt, j. 

References :--12 A. 436 ; 18 A. 115, F. 

« 

{6) Suit for removal of building constructed by 
a co-sharer without the consent of others^ 
Co-sharers— Joint land, building ^erected 
by a co-sharer on 



375 


THE CURRENT INDEX, 1908. 


376 


Co-ovinM— {Concluded). 

Where a co-sharer constructs a building on 
land belonging to him and other oo-sharcrs 
joio^tljr without their consent, held, that the 
other 00 -sharers are entitled to have the building 
removed, if they have objected to it at the first 
possible opportunity and no great injury will 
thereby be caused to the co-sharer who has 
erected the building(a). Bhlm Shankar Dat 
Y. Ganga Dayal, 11 O.G. 355. 

Ghamikr, j.c. • 

References ,-~{a) 7 O.G. 33(5 ; A.VV.N. (1908), 
19 , 2 A.Ii.J. 455, S.G. 270, E. 

(7) Assignment by a co-owner, without objec- 
tion by the other — ARsigninont of whole debt 
due to a shop— Validity. See Assignment, 
No. 2, 3 M.L.T. 294, 

1 8 ) Exclusive possession of co-owner of joint 
property, whether amounte to adverse posses- 
sion as against his co-owners. See Adveuse 
Possession, No. 3, 5 A.L J 511. 

(9) One of the share-holders of property pur- 
porting to mortgage the whole — Right of other 
share-holders to declaration— -Subsequent con- 
duct of defaulter, eltect of. See Declabation, 
No. 1, 8 G.L.J, 185, 

(10) Rights and position of vendee of a share 
in joint mortgaged property when it is redeem- 
ed in part or whole by his money. Sec Vendor 
AND Vendee, No. 1, 04 P.W R. 1908. 

(11) See Abandonment, No. 1, 120 PR. 
1908 

Co- parcenary. 

Release by a co-pa roener— Right of the co- 
parcener’s sou then in existence to recover his 
share in the family property —Right of an after- 
born son, in the property. See Hindu Law 
(Joint Family), No. 13, 10 Bom. L.R. 778. 

Copyright. 

(1) CopyrigUi-lnfringement-Catalogm, lUus- 
trathons — Copyright tn a portion of a 

publication, how far pro tected-- Fraud 
on the ijuhlic— Misstatements--** Puffing ” 
sUxtenwits. 

The fact that the copyright in some of the 
illustrations in the plaintifi’s catalogue is 
vested in other persons does not preclude him 
from suing to restrain an infringement of such 
of tlhe^iliostrations as he hiks the copyright in 
(a). 


Copy right— (ConeZudsd). 

The objection that the catalogue contained 
certain statements which were not strictly 
accurate (no case of fraud on the public having 
been made m the written statement) was held 
to be no answer to an action to'prevent infringe- 
ment of the copyright, such statements being 
held to be in the nature of puffing'* state- 
ments (5). 

It was not sufficient for a defendant merely 
to give an undertaking not to publish in future 
those illustrations which he admits to be 
infringements of copyrights. He ought to 
have, at the commencement of the suit, offered 
to consent to an injunction being recorded 
regarding them. B Lawrence v. W. Bush- 
neil. 12 G W.N. 753. 

Fletcher, j. 

References :~(a) (1892) 3 Ch. 4G*2, F; (5) 
March 16. (1883) 10 R. 801. 

Corporation. 

(1) Bank of Bombay— Shareholder's right to 
\mpect and take extracts — Special interest 
and definite object, necessary — Suit for 
declaration of light to inspect, in the 
nature of application for writ of mundnmuf^ 
— Conditions on to hich relief can be given. 

A suit brought against the Bank of Bombay 
by a shareholder for a declaration that he is 
entitled to inspect the register of shareholders 
and to copy and take extracts from such re- 
gister IS, in its nature, though not m its form, 
somewhat of the character of an application 
fora writ of mandamus, and the principles 
regulating the issue of that prerogative writ 
should apply to a great extent to the granting 
of the relief prayed for in such a suit. 

A writ of mandamus will not bo allowed to 
issue unless the applicant shows clearly that 
be has the specific legal right, to enforce which 
he asks for the interference of the Goart, that 
he has claimed to exercise that right and 
none other, and that his claim has been refused. 

When, therefore, before the suit, the plain trif! 
claimed an absolute right to inspect and take 
extracts from the Bank’s register of share- 
holders — to which he was not entitled— and 
was refused, but in the suit claimed a more 
qualified or restricted right, 

held, that the suit could not succeed* 

f 

The right to inspect the documents of a 
corporation which at Common Law belongs to 
every member of such corporation is not an 
absolute right, but is confined to cases where 
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OorporatioD— (ConcZudtfd). 

the xneiiik}er of the corporation has in view 
some definite right or object of his own and to 
those documents which would tend to illustrate 
such right or object. 

Where it appeared that the plaintiff bad no 
special interest in any of the matters he com- 
plained of, or any interest other than or 
different from tjiat of each member of the cor- 
poration, and had no definite right or object of 
his own to aid or serve m asking for inspection 
of the register, or right or object which the 
register would illustrate, but bis object was 
to obtain the inspection in or^er to communi- 
cate with the shareholders with the view of 
securing their help m bringing about an im- 
provement in the administration of the corpora- 
tion's affairs. 

Heldy that no relief could be granted to the 
plaintiff fa). The Bank of Bombay v. Suleman 
Bomji, 12 G.W.N. 825 (P.C.) 

Lord Macnaghten, Lord James op 
Hereford, Lord Atkinson, Sir Andrew 
S coBLE and Sir Arthur Wilson. 

Reference (a) 2 B. and Ad. 115, F, 

(2) Collector, Chaplain, etc., whether Cor- 
poration sole Effect of constituting such 

persons as trustees. See Act II of 1882 
(Trusts), No. 1, 1 Sind L.R. 218. 

Costs. 

(1) Execution of decree-^AUachment— -Ob- 
jection to attachment successful j but costs 
not allowed — Costs of objection not recover- 
able in separate suit. 

Attachment of certain property in execution 
of a decree being made, objections were put in 
by persons, who claimed the attached property 
as their own. These objections were successful, 
but, for some reasons not explained, the ob- 
jectors were not allowed costs. The objectors 
instituted a suit against the decree-holder to 
recover damages for unlawful attachment and 
th^ costs incurred in making objections. Held, 
that the costs claimed could not be recovered 
by means of a separate suit. Sallg Ram v. 
TIka Ram, A.W.N. (1908). 18=6 A.L.J. 140. 
Aieman, j. 

Beferenees 8 A. 462, 9 A. 474, F. 

(2) Practice as to allowiiig costs of counsel-^ 
Coats of third counsel in a defended long 
cause^Party and party costa— Attorney 

• and client coats— Practice governing the 


Coain^iContinuad). 

allowing of costa— Taxing Master* a decision 
—Review by the Chamber Judge— High 
Court Rules and Forms, Rule 577. * 

As a general rule, the Judge in Chambers will 
not interfere with items of taxation which are 
entirely within the Taxing Master’s discretion, 
or go into details of such discretionary items 
but there is nothing to prevent him from doing 
BO, if it appears to him, that the interests of 
justice require his interference ; and it would 
be his duty in all such cases to review and 
revise taxation and judge and decide for him- 
self what would be a just order to make under 
the circumstances. 

Where a party to a suit has already briefed 
two Counsel lor hearing, and a third is instruct- 
ed to make an application to transfer the 
case from one Judge to another, the costs 
shall be, in the absence of any order making 
the costs, costs m the case, disallowed between 
party and party, though they may be allowed 
between attorney and client. 

A party to a defended long cause is entitled 
to appear by two Counsel. If both Counsel 
attend throughout the bearing and the other 
party is ordered to pay the costs of the suit, 
their brief fees and full refreshers would be 
allowed on taxation against the losing party. 
If the suit is conducted by one Counsel only 
throughout, the full refreshers of the conduct- 
ing counsel and a nominal refresher of 2 G. Ms. 
of the other Counsel would be properly allow- 
able against the opponent if ordered to pay costs. 
If the absent Counsel attends for portions of 
the time the case is at bearing, his refresher 
proportionate to the time he attends would 
also be properly allowable in addition to the 
full refresher allowed to the Counsel who 
attends and conducts the case. 

When a party to a defended long cause 
engages two Counsel, he has a right to the 
services of at least one of them. He is under 
no obligation whatever to engage a third 
Counsel. If both Counsel findlthat they would, 
owing to other engagements, he unable to go 
in, and copduct the case when it is called, it is 
obviously the duty of one of them to return the 
brief. 

A party is at liberty at any time to employ 
a third Counsel, hut this right of employing a 
Counsel must not he allowed to work hardship 
on the losing opponent. 
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Cofitz--{Continited), 

If three Counsel are engaged before the 
hearing, it will be for the Taxing Master to 
oon&ider the fees and refreshers of which two 
he will allow between party and party, and 
which Counsel-fees should go between attorney 
and client, A Solicitor engaging three Counsel 
IS entitled, in the event of his recovering costs 
from the opponent, to have his third Counsel’s 
costs taxed between aitorney and client, if be 
proves express authority from his client, or if 
he proves that some peculiar cobtingency 
arose, which made it necessary for him to 
engage a third Counsel in order to safeguard 
his client’s interest. 

If a third Counsel' is added after the hearing 
of the suit has commenced, such addition 
must be at the cost of the party doing so. 

Banco Begum y. Mir Aun Ali, 9 Born. L.B 
983 *«32 B. 26‘2. 

Da VAR, j. • 

(2-a) Attorney’s application for taxation of his 
bill of — for business not transacted m Oou»’t, 
Judge’s power to make order on. See High 
Court Bulks (Bombay), No G, lOBom. L.R. 
76 

(3) Suit for, by attorney against client— 
Limitation— ‘Order for taxation of costs, effect 
of. See Limitation Act, No. 20, 35 C. 171, 

( 4 ) — awarded by decree directing sale of mort- 
gaged property— Part of mortgage decree— 
Procedure to be adopted by decree holder for 
recovery of. See Transpfr ofPkot’eutv Act, 
No. 60, 12 C.W.N. 364. 

(5) , respondent’s failure to furnish security 
for-Order refusing to re-admit appeal— Appeal. 
See Civ. Pro. Code, No. 298, 6 A.L.J. 109. 

(6) Order on a petition for withdrawal of a 
suit with liberty to file a fresh suit— Order as 
to costs. See Civ. Pro. Code, No. 231, 10 Bom. 
L.R. 293. 

(7) Conditions of liability of infant plaintiffs 
to give security for. See Oiv. Pro, Code, 
No. 240, 18 M,L,J. 166. 

(8) Junsdictiou of Court to award costs of 
one successful defendant against another 
unsuooessful defendant. See Jurisdtgtion 
(OF Civil Courts), No. 2, 57 P.W.R, 1908. 

(9) Plaintiff not only claiming reliefs to 
which he was not entitled, but also omittiug to 
state all n^atexial iacts which would entitle 
hii^ te any relief— No order for costs to be 
made. See No. 2, 14 Bur. L.R. 136, i 


Coats— [Concluded), 

(10) — on memorandum of objectidns when 
appeal withdrawn. See Practice, No. 16, 
4 M.L.T. 482. 

(11) Hearing of partition suit prolonged on 
account of defendant’s unfounded contentions 
— Defendant to pay costs of subsequent hearing. 
See Mahomedan Law (Partition), No, 1, 13 
C.W.N. 153. 

* 

(12) — decreed are recoverable under S. 90, 
Transfer of Property Act. See Transfer of 
Property Act (IV of 1882), No. 62-a, 11 O.C. 
377. 

Co- trustee. 

Application to bo registered as— under the 
Bengal Land Registration Act — Jurisdiction of 
Civil Courts to direct registration by revenue 
authorities. See Bengal Act VII of 1876 
(Land Registration), No. 1, 12 C.W.N. 441 
(P.C.). 

Counsel. 

(1) Refusal by counsel to urge question of 
law— mere admission of law not binding on 
party— Question may be raised in appeal 
though not raised below— Limitation. See Act 
VIII OP 1885 (Bengal), No. 24, 7 C.L.J. 152. 

(2) Counsel not able to appear — Return of 
brief by junior counsel — Practice. See Oiv. 
Pro. Code, No. 85, 10 Bom. L.R. 1172. 

(3) Plaints in short causes — Taxing master to 
allow counsel’s fees, if he is of opinion that it 
was not unieasonable to submit the plaints to 
counsel to be drafted or settled. See Civ. Pro. 
Code, No. 70, 10 Bom. L.R. 969. 

(4) — See Costs, No. 2, supra. 

Court. 

(1) Court's process, abuse of ^ Wrong done by 
order of Court’-- Court's inherent pomr to 
rectify— invents happening after the filing o f 
appeal. 

When an order has been improperly or 
fraudulently obtained from a Court, as soon«AS 
the Court is apprised of the fact, it will recall 
the order, on the ground that no Court will 
tolerate an abuse of its process. The Court has 
inherent power to do so (a). 

When there has been a wrong done by an 
order of Court which has been set aside on 
appeal, the Court executing the decree without 
express authority of law is competent to put 
the parties in the position which they occupied 
before that order. 



381 


DIGEST OF OASES. 


382 


Oonrt— (OoncZucftfdl), 

It is Do{ only oompeient to a Court of appeal, 
but it may be its duty, under certain circum* 
stances; to take notice of events which have 
happened kince the order challenged in appeal 
was made. UditChobey v. Rash Ika Prasad 
Upadhya, 6 C.L.J. 662 = 3 M.L.T. 41 

Mookeujke and Gabpebsz, S3, 

Reference .—(a) 6 C.W.N. 710, R 

(2) Duty of, to relieve parties against injus- 
tice caused by its own acts or oversight. See 
LiMiT.-iTioN Act, No. 18, 7 C.L.J. 69. 

(3) Suit for possession— Fsjly re of cause of 
action — Possibility of media concludendi being 
the same in other actions gives the Court no 
power to pronounce upon them. See Posses- 
sion, No. 1, 7 C.L.J. 44. 

(4) —, competency of, to pass final decree for 
partition under S. 396, C.P.O., without appli- 
cation by parties. See Civ. Pao. Code, No. 243, 
18 M.L.J.'23. 

(5) -has power, in effecting a partition, to 
allot to share of one co-parcener property alie- 
nated by him. See Hindu Law (Partition), 
No. 1, 17 M.L.J. 617. 

(6) Inherent power of — to set aside ex parte 
decree made under S. 90, Transfer of Property 
Act'. See Transfer of Property Act, No. 61, 
35 C. 767. 

(7) Inherent power of Court to correct its 
own mistake Amendment of sale certificate — 
Sale certificate including a property not sold — 
Oiv. Pro. Code, S. 244. See Giv. Pro. Code, 
No. 148, 12 C.W.N. 1027. 

(8) Power of Court to inspect documents and 
to record evidence on the validity of objection 
regarding production or admissibility. See 
Evidence Act, No. 35, 4 M.L.T. 317. 

(9) Power of, to settle a scheme of manage- 
ment of trust See Mamomedan Law (Wakf), 
No. 4, 13 C.W.N. 26 

Covri-fee. 

(1) Court-fee-^Written statemeui of defendant 
claiming set^ojf — Does not i eg^uire ad yaXo- 
r^m Court-fee ---Appeal — Cw. Pro, Code , Act 
XIV of 1882, S. d88 (7;. 

Held, that, ad valorem Court-foe is not re- 
quired on a written statement in which defend- 
ant allege any flefinite and ascer- 

tained sum to be due to him and does not pray 
for passing any decree therefor, but merely 
plead^^that he is entitled to get from the plain- 


CoxLV%-ta^~- (Concluded), 

tiff damages arising out of the transaction on 
which piamtifi's claim is based, and that 
the amount of such damages may be set* off 
against the said chum (a). Bbagat Singh v. 
Devi Dial. 80 P.W.R. 1908 = 130 P.L.R. 1908 
= 86 P.R. 1908. 

Kbnbington and Rattjgan, jj. 

References- — (a) 9 Bur. L R. 285 (F.B.) — 
Opinion of Baiierji, J., 8 C.W.N. 174, F. ; 8 A. 
376, 13 1}. 672, 15 M. 29 and R C.W.N. 174, 
Diss ; 7 A. 284 and 15 A. 9, JR. 

(2) Cow t fee on plaint— Reg III of 1872, Ss. 
5, SSettlement— Suit instituted before 
Settlement Ojficer without Court fee — 
Transfer to Civil Court — Court-fee on 
plain i if leviable. 

No institution Court-fee need be paid when 
a suit, which was instituted before a Settlement 
Officer under the prc^visions of Reg HI of 1872 
without Court-fee, was transferred to a Civil 
Court under S. 5 of the Reis^ulation. Bibee 
Golap Kumari Saheba v Md. Kadiruddin, 
12 C.W.N. 917 

Rampini and Siiakkuddin, jo. 

(8) Moitgage suit— Compi'omtse decree — Ap- 
peal from order lef using to male order 
absolute — Transfer of Proierty Act {IV of 
1882), S, 89— Ad valorem Courhfee. 

Ad imlorem Court-fee on the value of the 
appeal should be paid on the memorandum of 
appeal from an order refusing an application 
for an order absolute under S. 89 of the Trans- , 
fer of Property Act (a). Charu Chandra 
Hitter y. Bhagirath Persad, 12 C.W N , 1028. 
Mitba and Caspbbsz, jj. 

Reference . — (a) 25 C. 133, U. 

(4) Suit for partition — Civ. Pro. Code, S. 662 
— Remand-— Appeal — Court- fee. See Appeal, 
No. 3, A.W.N. (1908), 40. 

(5) Assessment of Court-fees m suit for de- 
claration that decree was fraudulent. See 
Specific Relief Act. No. 9, 8 C.L.J. 485. 

Court Fees Act 

(1) S. 7 — Court- fee— Suit to obtain pomssion 
of property leased to plaintiff— Suit for 
specific performance— Appeal, 

Held, that a suit by a lessee to obtain posses- 
sion of land comprised in his lease, but of which 
possession has not been given, is not a suit for 
specific performance, to which S, 7, •cls|;ase 
X of the Court Fees Act, 1870, is applioab1o» 
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Oouvt FaeB kci^{Continued), 

but is governed as to payment of stamp duty by 

8, cl. V of the Act. Ohnlam Babir v. 

Nai'aln Prasad, A.W.N. (1908), 201=5 A. 

534. 

Aikman, j. 

(2) 8. 7, cl, l-^Morigage-^saU—^^rior mort- 
gages — no relief— ~redem]jtion-^fee payable 
on the platnU 

Plaintiffs brought a suit for sal^ upon a 
mortgage. It was discovered that there were 
two prior mortgages on the property in respect 
to which no relief was claimed and no Courc-fee 
paid. The Court below, however, decreed the 
suit, and held the plaintiffs entitled to redeem 
the prior mortgages without directing the sale 
to satisfy those debts. Held that the Goart-fee, 
paid on the plaint, was sufficient, having regard 
to the relief claimed. Indar Ben Bingh v. Rikhi 
Bingh, 5 A.L.J. 18 = A.W.N. (1908), 81=3 
M.L.T. 165 = 30 A. 103. 

Stanley, c. j, and Borkitt, j. 

(2-0) 8. 7 {IV) (6)-Ctv. Pro. Code, S. 2U A, 
preliminary decree under— -Amount of 
Court fees to be paid on appeal. 

In an appeal against a preliminary decree, 
under S. 215<A, C.P.G., 1862, the appellant 
ought, under S, 7 (iv) (6), Court Pees Act, 
1870, to pay an ad valorem Court-fee on the 
amount at which the suit was valued in the 
plaint. Bhagat Ram Y. Gokal Chand, 150 
,P.R. 1908. 

Kensington and Lal Chand, jj. 

Reference 18 B. 209, relied on, 

(8) S. 7 (IV) (c)— Suit for removal of mutwali 
and imam of a mosque — Plaintiffs not seeking 
possession of the mosque properties for them- 
selves— Court fee. See Limitation Act, No, 86. 
87 P.W.B. 1908. 

(4) 8. 7 (IV) (c), Art. 17 (6)— Suit to direct 
registration of will — Art. applicable. See 
Jurisdiction (of Munsipfs* CoruTs), No. 1, 
17 M.L.l. 573: 

(5) S. 7 (IV) (/)— -Administration suit— Court- 

fee to be computed ad valorem on estimated 
value of a share claimed by plaintiff — Value 
for purposes of jurisdiction. See Valfation op 
SUIT, No. 4, 4 L.B.R. 279. | 

(6) 8.7{V) (e)— Stttfs Valuation Act (VII of 
imu 8.3 (I) Rules under— Rule I (c)-- \ 
Cpur^-fee^-<Iar^den—J^rwit garden. 


Court Pees kct—[Ctnitinu$d). 

Held, that, for purposes of Cour -fee and 
jurisdiction, a fruit garden is a garden” even 
though the garden land is assessed to ref^enue* 
Birl Dhar y. Amar Nath, 61 P.L.R. 1908= 
34 P.W.R. 1908. 

Clark, c.j., and Reid, j. 

(7) Ss. 7 ( V) (e) and 9— Suit for possession of 
house— Decree on paymeftt of value of 
improvements — Appeal — Jurisdiction — 
V aluation of suit for purposes of Court- fee 
and appeal — 8, 39, Punjab Courts Act, 
1884. 

The petitioner sued for possession of a house, 
which he valued at Rs. 90, in the Court of a 
Munsiff of the first class, and obtained a decree 
for possession, on payment of Rs. 684-7-0, 
value of improvements to the house by the de- 
fendant. He appealed to the District Judge 
against so much of the decree as awarded com- 
pensation for improvements, and the District 
Judge held that he bad jurisdiction and that 
the Court- fee must be made up to Rs. 650, and, 
on failure to make up the Court-fee, dismissed 
the appeal. 

Held, that, the subject matter of the suit 
being a house, the market value of the house 
as found by the first Court for Court-fee deter- 
mined the course of an appeal under S. 39 of 
the Punjab Courts Act, 1684 ; that the District 
Judge had no jurisdiction to entertain and bear 
the appeal, and, that, under 8. 7 (V) (e) of the 
Court Fees Act read with S. 9 of the Act, the 
valuation for the purposes of Court- fee and for 
jurisdiction should be the same (aj. AbdttP 
Rahman v. Charag Din, 19 P.R 1908 (F.B.)- 

Reid, Rattigan and Lal Chand, jj. 

References —(a) 0 P.R, 1904 (F B ) and 72 
P.R, 1899, F., 3 P.R. 1893, 33 P.R. 1884 (F.B.), 
23 M 84, 101 P.R. 1900, li ; 1 P.R. 1887, 44 P, 
B. 1888 (F.B.), 169 P.R. 1888, and 16 P.R. 1908 
(F.B.), Hxpl 

(8) S. 7, els. 5 and 11 (e) — Lajidlord and 
tenantSuil by tenant to recover possession 
of land against landlord and persons claim- 
ing under Am— “ Occupancy of land ” and 

ejected'' — Applicability to claim of niel- 
tearam in land. 

A suit for possessfon by a tenant agamsjb the 
landlord and persons claiming melwaram inghta 
under him is governed by cl. *5 and noli by 
cl. 11(e) of 8.7 (a). ^ • 
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Court Feel kct^(Continwd)* 

% 

The terms of cl. 11 [e) and especially the 
words “occupancy of land” and “ejected” ate 
applicable to the case of ryots m actual physi- 
cal occupation, rather than to petbons who are 
only entitled to the mclwaram rights. Pale- 
nlappa Chettl Y. Sithravelu, 17 M.L.J. 478^ 
3M.L.T. 8 = 31M. 14. 

Benson, j.. 

Reference .—(a) 32 0. 628, F. 

(9) S. 7 (e)t cl. IX, p. Soh J, Art. 1 applies 
to appeals in mortgage sutts-^Court-fee 
payable on subject-matter in dispute in 
appeal. 

Held, that the Court-fee in an appeal arising 
out of a suit for foreclosure is payable on the 
subject-matter in dispute in appeal and not on 
the principal money secured by the mortgage 
(a). In the matter of the petition of Mahadeo 
Praiad, 5 A.L.J. 531-A.W.N. (1908), 247=4 
M.L.T. 448. 

Aikman, j. 

References. — (a) 27 A. 447 and reference 
under Court Fees Act, 29 M. 367, F. 

(10) S. 7, sub-s. 7, cla. (a) and (d)— Revenue- 
paying estate^Smt for possession of share 
in — Court- fee on plaint — “ Definite share 
if must also be separately assessed with 
revenue. 

In a suit to recover possession of a definite 
share in a permanently settled revenue-paying 
estate, the Court-fee on the plaint should be 
calculated according to the first part of cl. (a) 
of B. 7, sub-s. V of the Court Fees Act, i.e., at 
ten times the proportionate revenue annually 
payable. Whether such share is recorded in 
the Collector’s register as separately assessed 
with revenue or not, does not matter. 

The words “ definite share ” in the first part 
of the clause, do not mean a definite share 
separately assessed with revenue (a). Buniad 
Lai y. Bhyam Lai, 12 C.W.N. 990. 

Caspbrsz and Sharpuddin, jj. 

Reference . — {a) 8 C. 192, R. 

(10-a) B. 9— -Sec No. 7, supra. 

' (11) S. ll-Suit for damages^ Approximate 
assessment of damages in plaint — Offer to 
pay additional Court fees if more damages 
are dm. 

In a suit for damages ba^d on fraud, there 
is nothing in B. 50 of the Civ. Pro. Code, or in 
the Court Fees Act, to prevent a plaintiff, from 
entering in his plaint an approximate estimate 


Oonrt Fees kai--(Continued). 

of the damages he claims, and offering, if they 
prove heavier than he anticipates to pay the 
necessary institution foe to cover the difference 
though the suit may not then fall within the 
provisions of 8. 11 of the Court Fees Act, and 
the plaintiff may nut be entitled to deposit the 
institution fee after decree ; but where the 
plaintiff has paid it before the hearing of the 
appeal, nothing should prevent the lower 
appellate .Court from passing a decree fully 
for the amount claimed. Ragavaji Sait v» 
Annamalai Mudali, 17 M.L.J 62.5. 

Miller, j. 

(12) S. 17 --Alter native j'eltefs for distinct 
causes of action, Court-fees payphle on. 

Held, that S. 17 of the Court Fees Act applies 
not oiilv to a case in which cumulative reliefs 
are sought but also to a case in which the plain- 
tiff claims alternative relief in respect of 
different causes of action (a). Jawahip Singh 
Baldeo Prasad, 11 0 G. 173. 

ClIAMlKU AND GllREVEN, J. CK. 

References —(a) 7 0.0. 152 and 15 B.82, R ; 
and 30 M. 61, F. 

(13) S. 19 (c)--Annulling the grant of a probate 
under S. 2.34, explanation (4) of Act X of 1865 — 

A fresh application fora fresh grant — Exemp- 
tion from Court Fee. See Act X op 1865 (Suc- 
cession), No. 5, 1 Bind. L.R. 177, 

(14) S. 19 (c)— Letters of administration 
de boiiib non — Court-fee. 

In this case letters of administration had 
previously been issued in respect of the whole 
property in respect of which letters are now ask- 
ed for. The full fee chargeable on the property 
at the value there placed upon it was levied. 
Held, that no further Court-fee was leviable on 
a subsequent grant of letters of administration 
under S. 229 of the Indian Succession Act, in 
respect of an unadministered portion of the es- 
tate, although the value of the property might 
have increased m the mean t*me. Samuel Bal- 
thazap— petitioner, 4 L.B.R. 255. 

Moork, j. 

(15) Sch. II, Art. 17 — Partition suit— Fixed 
fee or ad valorem fee, 

A suit for partition of joint property is govern- 
ed by Sch. II, Art. 17, Cl. vi of the Court 
Fees Act, and the plaint is properly stamped, if 
a Court Fee of ten rupees is paid upon it. A 
mere denial on the part of the defendant as to 
3763 26 . 
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plaintiff’s title and possession does not convert 
the suit into one for declaration of title and re* 
novefy of possession ; the plaintiff is entitled to 
maintain a suit for partition, if his possession 
to some part of the joint property is admitted 
or established, bat if it is established that he is 
not in possession at all of any portion of the 
joint property, that there has been a complete 
ouster, he must sue for recovery of possession 
^nd partition and pay ad valorem Court Fees 
upon a plaiut appropriately framed for the pur- 
pose. Bidhata Ral v. Ram Chapiter Rai, 
12 O.W.N. 37-G C.L.J. 651 ---3 M.L.T. 33. 

Mookerjee and Caspkusz, jj. 

(16) Sch, Ifj Art. 17 f cl. (t)—Ctvtl Pto. Code, 
S. 2SS— Suit tinder— Stamii on the plaint — 
Declarat'yt'fj suit and injunction— Value of 
suit. 

Where a suit is brought hnder S. 283 of the 
Uiv. Pro. Code, the proper Court-fee payable on 
the plaint is Rs. 10 under ol. (i) of Art 17 of Sch. 
II of the Court Fees Act (a). 

When a suit asks for a declaration and for an 
injunction, it is not one merely for a declaratory 
4ecree, but also for consequential relief. 

When a plaintiff seeks to challenge a decree 
in execution of which his property has been 
attached, the value of the action is the value 
4;o the plaintiff, so that, if the execution 
debt exceeds the value of cho property, 
the latter is the value of the suit, and if 
the execution debt is less than the value of the 
property, the former is the value of the suit. 

In suits to set aside summary decisions, as 
also m those dealing with arbitration awards 
the amount of Court Fees payable on the plaint 
does not depend upon the value of the suit. 

Blbl PhalKttmapi y. Ganiyam Hiira, 7 C.L.J. 
G6 (P.C.). 

Lord Bobertbon, Lord Collins and Sib 
A ivrHXJu Wilson. 

lUference (u) 9 B. 20, 

Coart of Wards. 

(1) Trespass-Court of Wards, wlial estate can 
be taken possession of by — “ Proprietor 
meaning of -Inf ant beneficiary, i f proprietor, 
token estate vested in executrix— Hesiduary 
legatee, token estate vests in-Couri of Wards 
Aet {XX of 1S79, B.C.)— Notice of suit, 
token m^essary^^Oode^ of Civil Procedure 
iAdt XIV of 1882), S. > 4i2i— Injunction, 
suit for, ifnoHee retfuired for— Jurisdiction 


Court of Wards— (C7on^t»twd). 

Cause of action-^Imnioveable property witk^ 
%n jurisdictwn— Acgitisiiioii by executrix— 
Maladministration, who to deterfnine— 
Trespass, under order of higher official, 
who liable for — Power of Uouft of Wards 
to override wishes of testators — Po^ession^ 
disturbance of — Bemedy, injunction or 
ejectment action. 

ti 

The Court of Wards can take possession only 
of an estate of a minor, if he can be said to be 
the propuctor thereof within the meaning of 
the Court of Wards Act, and has no right to 
take over an estate from an executrix in whom 
the estate is vested in law, until the infant 
beiiehciary becomes the prupriotor. 

A residuary legatee does not become the 
“ proprietor ” of the estate until the administra- 
tion has been completed and the residue ascer- 
tained and made over by the executrix to him. 

The Court of Wards Act was never intended 
and the language thereof does not warrant 
the construction that it should have power, to 
override private rights, such as the wishes of 
testators and proprietors generally in desiring 
and directing tbat their estate should vest m 
and be managed by an executor or in creating 
a trust inter vivos for the benefit of an lufant. 

When public officers are sued not in their 
admitted official capacity but as individual tres- 
passers, no notice under S. 424 of the Code of 
Civil Procedure is necessary. 

Even in a case where such a notice would be 
otherwise necessary, so far as the suit sought 
relief by an injunction to restrain the commis- 
sion of an act, no notice under tbat section 
would be necessary. 

An acquisition by an executrix for an estate, 
out of the assets of the estate, is a part thereof, 
even if the acquisition has taken place after a 
declaration by the Court of Wards taking over 
the management of the estate. 

• 

The High Court may entertain an action in 
respect of immoveable property, provided that 
a portion of such property is within the juris- 
diction. 

Where, although but a portion of the estate 
regarding which certain declarations and in- 
junction are sought* in an action is within its 
jurisdiction, the High Court has power to grant 
the same declarations and injunfition as regards 
the whole estate. 
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Court of Ward8--(OoiicZudec2). 

Where {here had been an undoubted disturb- 
ance of plaintifi'a possession, some rents 
having »been collected and appropriated by the I 
defendant and the plaintiff’s establishment | 
directed to obey, the order of the defendant, i 
but, no mutation of names having been effected, 
the rents had been collected and money-orders ! 
cashed in the name of the plaintiff and her | 
establishment taken over by the defendant in | 
the plaintiff’s absence and without her consent, , 
to which the plaintiff at once protested, and i 
she also made certain collections on her own i 
behalf . 

Held, that the possession of the estate had 
really remained in the plaintiff , and, there had 
been a continuing trespass for which the plain- ' 
tiff was entitled to have an injunction, and it 
was not necessary for her to institute an action 1 
m ejectment against the defendant. > 


Covanant. 

Insertion of personal — in usufructuary mort- 
gage deed to pay mortgage-debt on demand, 
unaccompanied by hypothecation of property, 
the subject of mortgage— Covenant does not 
give a right of sale. Sec Moetgage (Usu- 
fructuahy), No. 8, 10 Bom. L.R. 615. 

Creditor. 

(1) Right to apprujjtiafe jjayments -Unlato- 
ful ttansaciions 

Quaere , — Whether a creditor is entitled to 
appropriate payments made in respect of un- 
lawful transactions. Ethirajulu Naidu v. 
Lakshminarasimham Chatty, 4 M.L.T. 826. 
White, c j. 

Refeieim -(1905) 1 K.B. 715, D, 

(2) —dying leaving will but without execu- 
tors. See CoNTHAOT Act, No. 1, 4 M.L.T. 335. 


It is nafcior the Court of Wards to determine 
whether there has been inal-admimstration of 
an estate by an executrix, and on its own deter- 
mination, take possession thereof on behalf of 
an infant residuary legatee, before the adminis- 
tration IS complete. 

It IS not essential that the defendants should 
all actually commit trespass to be liable to the 
plaintiff ; a trespass committed by a subordinate 
ofheer under orders from the superior officers is 
in substance the act of them all and both the 
subordinate as well as the superior officers are 
liable to the plaintiff as trespassers. Oanda 
Sttndari Chaudhuranl y. Nalini Ranjan 
Raha, 12 O.W.N. 1065. 

WOODROPFE, J. 

(2) Manager of Court of Wards, power of, to 
assert claim of pre-emption— Power to perform 
necessary ceremonies. See Mahomedan Law 
(Pre-emption), No. 1, 35 C. 575. 

(3) See Act IV of 1899 (Madrak), No. 1, 4 
M.fi.T. 321. 

(4) Right of-Ss. 18, 43, 55, 57, Act I of 
1902 (Madras)— Dispossession of usufructuary 
mortgagee— Restoration after ^vard’B death— 
Effect of pro-notes handed to mortgagee not 
being endorsed. See Mortgage (Usufbuc. 
TUARY). No. 4, 4 M.L.T. 34r. 

Court of Wavd^ Act. 

See Act IV of 1899 (Madras). 


Criminal misappropriation. 

(1) — , no case of, where Hindu father entered 
into a kwi transaction for benefit of family 
and received money, in consideration of his 
management of the fund, but failed to make 
payments from collections made, as undertakon 
by him— Breach of civil duty only— Family 
property liable for breach. See Hindc Law 
(Deist), No. 4, 17 M.L.J. 613. 

(2) — by administrator— No express finding 
— Effect of general observations m the judg- 
ment. See Admimstratok, No. 2, 8 M.L.T. 
394. 

Crim. Pro. Code. 

(1) Ss. 87 and HS—Forfeiture of ancestral 
projjjcrty of a criminal subject to Punjab 
Customai y Law for absconding or commit- 
ting a crime — Extent of his interest — 
Necessity—S ale--- Right of his reversioner— 
Full owner defined, * 

Held, by majority (Clark, C. J., and Chatterji, 
J.) that when ancestral property of a person 
subject to Punjab Customary Law is attached 
and sold by order of a Criminal Court under 
the Indian Criminal Law, for his committing a 
crime or absconding, the sale disposes of the 
life interest of that person only, but not the 
right of inheritance, after his death, of his male 
lineal descendants or of collaterals descended 
from the original holder of the property. 

Per Johnstone, J.— Donfra. Upon such a sale, 
the fee-simple of the property is sold gbud 
nothing remains for the heir to inherit (a). 
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Crim. Pro. Code— (Con^i9iti0<2). 

Per Olark, 0. J. — The reversioner has such 
indefinite interest in the ancestral property 
that* the owner in possession cannot, by his 
crime or absconding^ cause that interest to be 
forfeited. 

Per Ghatterji, J.— A full owner, in jurispru- 
dence, is a person who has a right over a deter- 
minate thing, indefinite in point of user, un- 
restricted in point of disposition, and unlimited 
in point of duration, or, in other word^^, having 
the fullest and freest right of possession, enjoy- 
ment and disposition (b). 

Principles underlying the existing law must 
be extended by analogy and other approved 
methods to new phases of affairs (c). Sadhu 
Singh Y. Secretary of State for India, 19 
P.W.R, 1908(P.B.) = 18 P.R. 1908-:= 156 P.L.R. 
1908. 

Clark, c.j., Ghatterji and Johnstone, jj. 

References — (u) 50 P. R. 1893 (F.B.), It ; 
107 P.R. 1887 (P.B.); 116 P.R. 1890 (FB.), 
90 P.R 1892; 2 P.R. and 18 P.R. 1895 (P.B.); 
12 P.R. 1899 (P.B.) ; 28 P.R. 1900 (Or ) ; 34 
P.R. 1900 ; 65 P R. 1900 (P.B.) ; 58 P.R. 1906 , 
41 P.R. 1906 ; and 10 A. 272, B, (6) 107 P.R. 
1887 (P.B.), B, (c) 55 P.R. 1903 (P.B.) ; 110 P. 
R. 1906 (F.B.) and 8 Bing. p. 490, B, 

(1-a) 8. 88— See No. 1, su^ra, 

(2) Ss. 96 and 165— Judicial officer proceeding 
under S. 165 instead of issuing a search warrant 
under S. 96— Whether he can be said to have 
acted without jurisdiction. See Act XVIII of 
1850 (Protection op Judicial Officers), 
No. 1, 59 P.W.R. 1908. 

(3) Cr. Pro. Code, S. 145 — Specific Relief 
Act (I of I877)i S. 9— “ Dispossessed other- 
wise than tn due course of Law, meaning 
of'^—Crim, Pro, Code {Act V of J89S), 
5. 145, effect of an order under — -If dis- 
possession within the meaning of S. y, Act 
1 of 1877 f 

The plaintiff sued for recovery of possession 
of a mica mine under S. 9 of the Specific Relief 
Act, on the allegation that he was dispossessed 
by the defendant, therefrom on the 13th Febru- 
ary, 1907, in consequence of the final order of 
the Magistrate of Giridh, passed under S. 145 of 
the Orim. Pro. Code, on*lhe 11th February, 
1901, afftec the prc^rty had been in attach- 
ment under the proviso to cl (4) of the section : 


Grim. Pro. Code— (Continued). 

Held, that, under these circumstances, the 
plaintiff could not be said to have been dispos- 
sessed otherwise than in due course of law, 
and the plaintiff is, therefore, not entitled to 
maintain an action under S. Q of the Specific 
Belief Act (a). 

Although S. 145 of the Grim. Pro. Code, 
does not expressly authorise the Court to put 
the successful party into possession , the effect 
of it is to entitle him to take it. 

Per Mookorjee, J.— A matter may be consi- 
dered to have happened in due course of law, 
if it IS the rcbult and operation of the law, 
invoked by the ordinary method of any judicial 
proceeding. 

The view that the effect of an order under 
S. 145 of the Grim. Pro. Code is to entitle the 
successful party to take possession is consistent 
with the observations of the Judicial Com- 
mittee (c). Leo Moope v. Manoranjan Guha, 7 
O.L.J. 547:= 12 C.W.N. 696. 

Stephen and Mookerjee, jj. 

References —(a) 26 B. 353 ; 20 W.R. 12, D, 
(6) 29 B. 213, relied on, (c) 29 C. 187 (199), 9 
W.R. 602, R, 

(S-a) S. 145 —Suit to recover property, the sub- 
ject of order under S. 145, Crira. Pro. Code — 
Limitation — Starting point. Sec Limitation 
Act, No. 67, 12 C.W.N. 840. 

(4) S. 145, effect of proceedings under, on 
plaintiff’s right to sue for declaration and pos- 
sossion under S. 9, Specific Relief Act. ‘ See 
Specific Belief Act, No. 1, 5 A.L.J. 297. 

(4-o) S. 165— See No. 2, supra, 

(4-5) S. 195— Sanction to prosecute defend- 
ant —Disobedience of injunction — Not amount- 
ing to an offence under S. 188, LP.G. — Civ. Pro. 
Code, S. 493. See Civ. Pro. Code, No. 264- a, 
14 Bur.L.R. 276. 

(5) Ss. 195 (6), 435 and 439— N ature of juris- 
diction exercised by every Court, holding 
proceedings under powei s conferred on it by 
the Crim. Pro. Code, is criminal^-^Effect of 
order made under S, 195, Stdf-S. 6 o] Code 
by a competent Court— Limit to exercise of 
power conferred by 8ub-S, 6 — Revision of 
order under S* *195, Crim, Pro, Code, made 
by Civil or Revenue Court in the ordinary 
course of its business, to he made by High 
Court, 
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Orim. Pro. Code— (Continued). 

♦ 

Jurisdiction being conferred on the Courts in 
British India by a codified adjective law, any 
jurisdiction conferred upon any Court by the 
Code of Criminal Procedure must bo a criminal 
jurisdiction, if there is any meaning in the name 
given to that Code The Civ. Pro. Code juris- 
diction is limited to matters of a civil nature ; it 
is wrong to speak of an order or sanction to 
prosecute for a criminal ofience as a matter of 
a civil nature. Whore a single officer or a single 
Court ife invested with several powers of dif- 
ferent natures, the question as to whether that 
Court is a oivil, onmin.il, or revenue Couit 
must be answered with reference to the nature 
of the proceedings before it in each case , and, 
in every proceeding held under the authority of 
the Crim. J*ro. Code, it would be a criminal 
Court, and it makes no difference whether such 
jurisdictmn is ordinary or exceptional. Though 
the nature of the ordinary busiiioss carried on 
by a Coiut offers a convenient basis for its 
appellation, and for its general administrative 
control by higher authority, that cannot alter 
the law and change the nature of a jurisdiction 
which the Legislature has conferred upon such 
Court, and, it is that nature upon which 
depends the judicial control over every proceed- 
ing held by any subordinate Court. Each of the 
superior authorities mentioned, e.g*^ in S 195, 
Crim. Pro, Code, obtains such power of control, 
not by virtue of his ordinary jurisdiction, but 
b\ a special jurisdiction conferred upon him by 
S. 195, Crim. Pro, Code, without which he 
would have no authontv whatever over any 
order* made under that section. Hence, in 
exercising the control, each superior tribunal 
itself becomes, j’i’o tanto, a ciiminal Court 
within the meaning of S. 195, Cnin. Pro. 
Code (a). 

The Legislature never intended that a parti- 
cular power of superior control, given under a 
particular section of the adjective law, shall 
be exercised more than once, and by different 
Coifrts, m the same oa^e. Sub-S. 6 of S. 195, 
Crim. Pro. Code, contemplates one proceeding 
only, in a single superior Court, after which the 
power given by it is exhausted, a view supported 
by the language of Sub*S. 7, cl. (a) of the 
same section (5). 

• 

The powers under Sub-S, 6, S. 195, Crim. Pro. 
Code, especially in the direction of granting a 
sanction refnsetl on reasonable and valid 
grounds, should be most sparingly used (c). 


Crim. Pro. Zo^^-~\fiontmued). 

In a suit brought in 1903 against the appel- 
lant, he had made a statement, and, in a, suit 
brought in 1906 against him, which was dismiss- 
ed as false and malicious, he made a statement 
alleged to be contradictory to that made in 
1903. An application for sanction to prosecute 
the appellant for perjury in respect of the 
alleged contradictions in the statements of 1903 
and 190G was dismissed by the Court of the first 
instance, tbut the District Judge accorded the 
sanction asked for with reference to the discre- 
pancy between the statements. Held, that the 
application should be dealt with under S. 439 
of the Crim Pro. Code, and not under S. 622 
of the Civ. Pro. Code, 1882. Shankar Rao y. 
Shaik Baud, 4 N L.R. 140. * 

Stanyon, a j.c. 

References —(a) 5 P.R. 1908 (Or.), 31 0. 42, 
relied on. (6) 17 C.P.L.R 107, R. (c) 22 W.R. 
11 (Cr.) and 1 C.W.N. 529, F. 

(6) Ss. 195 (6) and 439— Power of Chief 
Court to interfere on its criminal revision 
Side with an order of sanction by a District 
Court, 

A District Court sanctioned the prosecution 
of R, for offences under Ss. 193, 196 and 471 of 
the Penal Code. R, applied to the Chief Court 
of Lower Burma, on its criminal revision side, 
to have the sanction revoked under the power 
conferred by S. 439 of the Crim. Pro. Code. 
Held, the Chief Court had not the power con- 
feirod on it, to interfere with the proceedings of 
a Court which is not gua the Crim. Pro. Code, 
subordinate to it. Ramzan All y. Oporno 
Charan Chowdry. 4 L.B.R. 138. 

Irwin, j. 

lleference'i —26 A. 1, Diss., 26 M. 139 and 
8 0W.N. 73, F. 

(G-a) S. 435— See No. 6, suj^ra. 

(6-5) S. 439— See Nos. 5 and 6, supra. 

(7) S. 476— Power of interference of High 
Court exercising civil jurisdiction — Qiv. 
Pro. Code, S. 622— S. 15, Charier Act— 
Considerations to be had regard to in exer- 
cising revisional jurisdiction of High Court 
—Stay of criminal proceedings pending a 
civil appeal— Conditions under which stay 
can be made. 

In a probate case before a District Jud^e, the 
present petitioners, among others, opposed the 
grant of probate. The District Judge, after 
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Crini. Pfo. Code<-(Con^»u 0 </). 

bearing the evidence of both the parties, held 
th^t the will propounded had been duly execut- 
ed and that the petitioners had conspired to 
prevent tbc grant of probate and had given false 
evidence in furtherance of that conspiracy. He, 
thereupon, instituted proceedings against the 
petitioners under S. 476, Grim. Pro. Code, and 
directed their prosecution under S. 193, 1.P.G., 
in respect of the false statements made by them 

Held that it was doubtful whether the High 
Court, exercising civil jurisdiction, could stay 
the criminal proceedings, that no case had been 
made out for the interference of the High Court, 
under S. 622, Oiv. Pro. Code, and that the 
provisions cf 8. 15 of the Charter Act did not 
appear to give the High Court power to interfere 
in the case (a). 

Heldf also, that the High Court must have 
regard to the nature of the revisional jurisdic- 
tion and must not, in a case arising under 
S. 476, any more than in any other case, allow, 
what would virtually be, an appeal front the 
order of the Court below (6). 

Held, further, that where the Court below, 
being asked to postpone passing orders, under 
S. 476, Grim. Pro. Code, until the disposal of the 
appeal to the High Court, refused to do so, but j 
thought it fit, in the interests of justice, to take 
immediate action, the High Court ought not to j 
stay proceedings, merely on the ground that a . 
Civil appeal is pending before it (c). Hem Chan- i 
dra Bay v. Atal Behari Ray, 35 C. 900 ! 

Ramptni, c.t, and Ryveb, j I 

Befetences'—(a)2SC,m,F, (6) 23 A 249, j 
folloued in principle , (c) 26 B 785, F j 

(8) S. 476— Offence committed before one 
Munsiff— prosecution ordered by another - I 
Validity. See Sanction to PROsECUTr, No. 1, 

35 C. 114. 

(9) S. 476— Power of Court to order prosecu- 
tion under S. 476— Execution proceedings - 
Judicial proceedings. Sec Sanction to Piio- 
SECIITE, No 2, 35 C. 133. 

( 10 ) S. 488~ltight of an illegitimate child 
to be maintained by its fviaivoe fatJier - 
BefiiSal of maintenance by Magistrate — 
Suit to enforce payment of maintena^oce, 

A Hindu woman applied, under this section, 
to a Ilfagistratc for mamtenanoa of her child 
alleged to have been heg^tlen by the defendant. 
The ]^fagisttate refused maintenance. Hence 


Crlm. Pro. Code--( Concluded). ^ 

this suit in a Civil Court. The defence con tend- 
ed that the suit was not maintainable, and that 
the order of the Magistrate was oonolusive. 
Held, the Grim. Pro. Code does not bar a suit in 
the Civil Courc. It simply enables a Magistrate 
to pass an order for maintenance under a given 
state of circumstances. Further S. 11 of the 
Oiv. Pro. Code allows a civil suj^t in respect of a 
matter of a civil nature unless a suit is barred 
by special enactment . there being no enact- 
ment barring the cognizance of a suit, it was 
maintainable If the Magistrate had passed an 
order, no suit might lio for setting aside the 
order. That i6 not this case (a) . 

It was contended, also, that ibe Hindu Law 
docs not authorize maintenance being granted 
j to illegitimate children (6). Held, apart from 
the Hindu Law, maintenance is awardable in 
such cases, on general principles. The defend- 
ant having begotten the child, he was bound to 
provide for its maintenance. Ghana Kanta 
Mohanta v Gereli. 32 C. 479 =.13 C.W.N. 150. 

Ohosb PAUdiTnii, jj. 

Beferences. (a) 20 VV.R. (Or,), 68 and 18 A. 
29, DM. (6)7 M.r.A 184 = W.R. 132 (P.C.). 
Befd to 

Customs. 

1, — Oenerau 

2. — PUN.IAR. 

1 —(General). 

(1) Finding in favour of existence of custom 
based upon insufficient evidence — Second 
appeal - Pt acltce . 

Held, that whore a question ariset as to the 
cxisteifCc or non-exislenei} of a particular 
custom and the lower appellate Court has acted 
upon illegal evidence or on evidence legally 
insufficient to establish an alleged custom, the 
question ib one of law, and the High Court is 
entitled in second appeal to consider whether 
the finding is based upbn sufficient evidelce. 
Ram Bilas v. Lai Bahadur, A.W.N. (1908), 
112-6 A L.J. 456-4 M.L.T. 169*^30 A. 311. 

Stanley, c.j., Burkitt and Airman, jj. 

Befere ^ces:-~(a) 28 A 698, li and 27 A. 338, 
approved, 

• 

(2) Where custom is proved to exist, it super- 
sedes the general law, which regulates outside 
the custom. See Mahomedan Law (General), 
No. 1, 11 O.C 1. 
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Customs {l.—Qeaeral)—[Coneluied). 

<• 

(2>a) When the existence of a custom is gene- 
rally known and judicially recognised it is not 
necessary to assert and prove it. See Maho- 
MEDAN Law (Pub emption), No. 1, 85 C 575, 

{3)-n-seouring to co-sharers, right of pre-emp- 
tion at €xed price per unit without reference to 
actual price by stranger— Enforceability of such 
custom. See Pre-emption, No. 23, A.W N. 
(1908), 98. 

(4) — against marriage of Rajput with Khat- 
rani woman, whether existing and established 
—Burden of proving it See^JiiNnii Law’ (Mar- 
riage), No. 1, 64 P L.R. 1908. 

(5) — of exclusive worship in temple valid 
though unsound in doctrine. See Hindu 
Temple, No. 1, 12 C W.N. 946. 

(6) Nature of proof required to prove custom, 
relied on by upper riparian owner, rlauning to 
irrigate^hi.'S land from river flowing through it. 
See Easements, No. 5, 35 C. 851. 

(7) — governing mutts in the matter of their 
succession— Proof of custom. See Religious 
Kndow’MENTs, No. 7, 8 C L.J. 499. 

(8) Admitting application as further appeal 
where question of, involved. See Appeal 
(General), No, 4-a, 136 P.R. 190S (Note) 

(9) Debutter— Hereditary shebaitsbip, valid- 
ity of disposal of, by will. See Religious 
Endowments, No 2, 12 C.W.N. 323. 

—— 2.— (Punjab). 

1. — Adoption. 

2. — Alienation. 

3. — Gift. 

4. — Inheritance and Succession. 

5. — Marriage. 

6. — Pre-emption . 

7. — Shamilat Land. 

8. — Wills. 

1.— Adoption 

(1) Cu&tom^Adopti(yn^Inlier%lancc~’R ohtak, 

Riwaj-i-am — Unchaste widow entitled to 

succeed ^Adopted son's right of collateral 

svccesston. 

Held, that, m the absence of proof of any 
custom to the contrary, a widow by not remain- 
mg chaste does’uot forfeit her interest in the 
property left by her deceased husband (a). 


C ustoms {2*^Puniab)-‘(Continued)* 

1. — Adoption- {Continued), 

Held, also, that, in Bobtah District, in fom> 
mori with the portion of the old Delhi Territory, 
adoption, where effected, is of a formal nature, 
and not the more customary appointment of an 
heir as is usually met with in the Punjab 
proper ; and the adopted son merges in his new 
family and there is no limitation of his right 
of collateral succession. MuBBammat Dhopan 
and Sohan Lai v. Bohan, 3 P.W.R. 1908. 
Robertson and Kensington, jj. 

Reference . (a) 107 P.R. 1888, A'. 

(2) Adoxjtion of distant agnate — of 
Amritsai Di tnct. 

Held, that according to custoih prevailing 
among Jats of Amritsar l^istrict, adoption by 
a childless proprietor of a distant agnate m the 
presence of nearer ones is not invalid. Nidhana. 
Y Shaman, 7 P.L.R 1907-43 P W.R. 1907— 
10 P.R 3908. 

Robertson and Lal ('hand, jj. 

(3) Adoption by Jats with cere monies-- Ad opt- 
ed son*s right to succeed to the pmxeriy of 
his adoptive father's father uhen the adop- 
tive father dies in the life-time of his father. 

Id the case of a formal adoption with custom- 
ary ceremonies, the adopted ton is entitled, 
even among Jat.s, to succeed to the property of 
his adoptive father’s father, though his adoptive 
father died m the hfe-time of his father and did 
not inherit properly fiom him 

(y Mae re.— Whether an appointed heir is so 
entitled Bhagwan Singh y. Cardial Singh,. 

80 P.L.R. 1900 -4 P.W.K 1908 
ChA'ITKRJI and Johnhtone, jj. 

(4) Custom— Biahmivs of JHalpur^ Tahsit 
Ka^ui — ‘iduption of wife's biofher's son — 
Right of collateral of eighth degiee to ques- 
tion the validity of adoption— Burden of 
proof. 

Brahmins of Dialpur, Tahsil Kasur, Lahore 
District, w'ho are full propriritors vrith share of 
Shamilat and had settled with the founder, 
and agreed to the same conditions as the Jats, 
as to the alienation of land and as to the non- 
succession of daughter, are, in matters of 
adoption, governed by custom and not by 
Hindu Law (a). 

Held that the defendant on whom lay the 
burden of proving that the collaterals of the 
eighth degree were no^ entitled to challenge the 
validity of adoption, had not dischargdGl ili|^ 
burden (b). 
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Customs (2.— Punjab) -{Continued). 

1 .—Adoption— (CojYcZudtfd). 

Aeld also that the onus of proving that an 
adoption of wife's brother's son was valid by 
custom in the above community lay on the 
defendant and that he bad failed to discharge 
the burden (c). Ram Ohand y. Thakar Das, 94 
P.R. 1907 = 29 P.L.R, 1908 = 123 P.W.R. 1907 
Clark, c.j. 

References —(a) 103 P.R. 1902, ,D. l6) 35 
P.R. 1906, i&’;93P.R. 1900, D. (c) 94 P R. 1893; 
3 P.R. 1901, D ; 75 P.R. 1892, R. 

(5) Sekhu Jais of Tahsil DaslOy Sialkot 
District — Adoption of daughter's son— har- 
den of proof. 

There is no custom among the Sekhu .^ats, 
empowering a sonloss proprietor to adopt his 
daughter’s son in the presence of near collate- 
rals. The burden of proof ef the validity of such 
an adoption lies upon those setting it up. 
Mohammed Din v Jawahir, 69 P.K 1907= 
170 P.L.R. 1908. 

Rorertson and Bhah Din, .ij. 

References .—U P.R. 1900 ; 29 P.R. 190 1, R 

(G)— whether govern Sarsut Brahmins of 
Oopalpura village, Amritsar District. See Civ. 
Pro. Codk, No 9, 95 P.L R. 1908. 

2.— Alienation. 

(1) Rajputs actiuirtug out of savings from 
Oovernment servicu urban immoveable 
propel iy — Rowers of alienaiion- Sale of 
ancestral land to pay off debt really dm — 
Onus of proving immoral nature of debts. 

The presumption in favour of a restricted 
power of alienation of ancestral ^ immoveable 
property, as laid down in Gujai v. Sham Das 
(107 P.R. 1887) (F B ) applies only to agricul- 
turists by occupation and members of village 
communities. But, whore a family, though be- 
longing to an agricultural tribe, has altogether 
drifted away from agriculture as its main occu- 
pation and has settled for good in urban life and 
adopts trader industry or service, as its principal 
occupation and means and source of livelihood, 
no initial presumption would exist or apply 
that the power to alienate ancestral immove- 
able property by the members of such family is 
necessarily restricted. 

The rule applies to property connected with 
ancestral lands and not to house property 
altog^her unconnected, wkicli is acquired in 
a town -or a city as a means of investment (a). 


Customs {2.— Punjab)— (Continued). 

i 

2.— Alienation— (Coa^inzMd). 

A Rajput is uot necessarily an agriculturist, 
nor is he governed by customs of agricultural 
tribes as a matter of necessity^ 

Where a Rajput acquired urban immove- 
able property out of savings made while in 
Government service and settled to urban life 
permanently, heldy that his descendants wore 
not governed by customary law of agriculturists 
as to matters relating to pow*er of alienation of 
ancestral immoveable property, merely because 
they were Rajputs. The test in such cases 
would be not merely caste, but permanent and 
hereditary occupation as well (h). 

Where ancestral property is sold to pay debts 
really due, the alienation made to pay such 
debts IS a necessity. The onus is on the person 
who seeks to have the alienation set aside that 
the debts were really incurred for immoral 
' purposes and in reckless extravagance (c). 
Muhammad Hay at Khan v. Bandhe Khan, 
55 P.R 1908 = 105 P.W.R. 1908. 

Johnstone an’d Lal Ciiand, jj. 

References.— (a) 107 P. R. 1887 (F.B.), ExpL; 
73 P.R. 1896 (F.B.), F; 58 P.R. 1905 ; 93 P.R. 
1885 ; 12 P.R. 1892 (F.B.) ; 65 P.R. 1900 , 120 
P.R. 1893 ; 14 C. 717 , 14 B. 320, R.; (b) 23 P.R. 
1897, 21 P.R. 1896, R. and (c) 05 P.R. 1900 
(F.B.), F. 

(2) Arains of raauza Agwan Ladhaty tah%l 
JagraoUy Ludhiana Distiict—Poiver of 
male proprietoi to make gifts of ancestral 
immoveable piopcrty with the consent of 
childless Son to dauyhtei — Right of rever- 
sioners to contest the alienation. 

An Aram of Mama Agwan Ladhai, tahsil 
JagraoD, Ludhiana District may validly make 
a gift of ancestral immoveable property to his 
daughter, with the consent of his sou and next 
heir who is himself childless. Remote rever- 
sioners cannot question such alienation. Shadi 
Y. Khewni, 58 P.R. 1908^117 P.W.R. 1908= 
162 P.L R. 1908. 

Rattioan and Shah Din, jj. 

Reference .—7 P.R. 1905, R. 

(3) Alienation of ancestral pro2)erty— Right 
of son belonging to Brahmin family at 
Gopalpurt Amritsar District ^ to question 
an alienation 'by father— Hindu Law. 

Brahmins of the village of Gopalpur in the 
Amritsar District are bound* by Hindu Law 
and not by agricultural custom as regards 
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Customs {2, --Punjab)— {Continued), 

c I 

2. —Alienation— 

j 

alienation of ancestral property. Therefore, a 
son, after attaining majority is not competent 
to have Rot aside an alienation made by his 
father along wiSh his uncles on the ground of 
absence of necessity, if it has not been incurred 
for immoral purposes. Lachman Das v. Pahia 
Mai. 59 P.R. 1908-121 P.W.R. 1908 

Chattbiui \ni) Robertson, j.t. | 

Alienation- Competency of reueisioiiets ; 
related to a childless proprietor in 9ih de- 
gree to contest alienations made to revasion- 
ers one degree further removed in Mauaa | 
Timrnowal Tahnij and District Amritsar — j 
Effect of delag in suing— Nece'isity — Res 
judicata — S. IH of the Code of Cio. Pio., ' 
m‘4, 

Held, that, the reversioners related to a child- ’ 
loss Jat proprietor of Amritsar District in 9th j 
degiee'<can successfully contest the alienations ' 
made by him without necessity in favour of , 
the other reversioners one? degree further re- ^ 
moved. i 

Held^ also, that when reversioners have made j 
great delay m suing to protect their reversionary | 
rights, justice requires that, Courts should | 
not seek to narrowly scrutinize the acts of the 
alienor , but where the deed of transfer is in 
itself silent as to the detail, and there is no 
satisfactory proof, of necessity, the reversioners 
cannot be deprived of their just rights on the 
ground of mere delay. 

Ueldt also, that the dismissal of a previous 
declaratory suit, brought by some of the rever- 
sioners on the ground that they are so distantly 
related to the alienor that they have no locus 
Btandt to object to his alienation, does not bar 
the other reversioners, not party to the former 
litigation, from maintaining another suit to 
challenge the alienations. 

Held, further, that a few of the reversioners 
cannot claim the whole of the property left by 
t^e alienor in the hands of the alienees, but can 
got it only up to the extent of their own share 
in it. Hira Singh v. Gulab Singh, 36 P.W.R. 
1908=111 P.L.R, 1908. 

Ghattbbji and Robbktson, jj. 

(5) GHani Sayads of Mama Masania, Talml 
Batala, District Ourdaspur— Alienation 
by sonZflS3 proprietor, reversiomr^s right 
to question— Alienatfhn for religious pur- 
poses, » 


Customs {2. —Punjab)— {Continued). 

2.—A\iena,iion— (Continued), 

The Gilam Sayads of Mauza Masania being 
agriculturists, and having adopted agricultural 
customs in matters relating to ssuccession and 
alienation, the initial presumption against an 
unrestricted power of alienation is applicable 
to them. It IS not suflicicnt to lobut such 
presumption that a number of alionations were 
effected by members of the tribe to which the 
parties l^longed, unless jt ih further provedl 
that the alienation effected weie such as arc 
unauthorised by the customary Jaw But a 
member of the tribe is justified in incurring ex- 
penditure for a religious ceremony such as the 
aqiqa ceremony of his son and the marriage of 
his first cousin, each item being a ffe^essity, and 
hois, tboiefore, justified in alienating a small 
portion of his ancestral land tor such purposes. 
Shah Nawaz v. Azmat Ali, 10 P R. 1907=10 
P.L R. 1908. » 

Robrutson AM) L\l Cirwi), .i.r. 

Uefereoce —21 P.R 1806, U. 

(0) Mode of calculating degree oj relationship 
—Alienation by widow— Consent of nearer 
reoersioners— Right of fenioieteversioners 
to contest the alienation — Presence of 
daughters, effect of— 

In the Banu district, tahsil Isa Kbol, the 
mode of computing degrees of relationship is 
from the collatcn.l to the common ancestor, 
both being counted 

The fact that plaintiff is not the nearest 
reversioner will not he a bai to Ins maintain- 
ing a suit for a declaration th.it a sale 
ot unmoveable propoity effected by the widow 
should not affect bis reversionary rights , and 
whore a nearer ri'versioner consents to the alien- 
ation, or stands aside and lofuses to sue, a 
more remote revcrsionei can come in and con- 
test the validity of the alienation (al. 

The degree of relationship will no doubt bo 
considered, and where the suit is purely specu- 
lative, and the plaintiff has a very remote 
chance of inheriting, the Courts will, m their 
discretion, refuse him the relief. 

The reversioner of the sixth degree sued for a 
declaration that an alionaLion of immoveable 
property by the widow of a Bonless jproprietoz 
should not affect their reversionary rights. 
There were reversioners of the fifth and lesser 
degrees and daughters of the deceased in exist- 
ence, It was found, that, by the oj}st(^ of 
, 5703 ^26 
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Customs (2,—Punlub)-~(Conimued), 

2.— KWsnsXXon— (Continued), 

the lyillage, the daughters of the deceased 8uc> 
oeeded iti the absence of collaterals of the fifth 
degree. 

Heldt as it was highly improbable that the 
daughters would interpose to contest the alien- 
ation by their mother, with whom they wore 
living until their marriage, and as it was by no 
means certain that the daughters would ever 
succeed as heirs, as there were sevoraf collate- 
rals of the fifth and lessor degrees lu existence, 
that the plaintiffs wore entitled to sue. Qlrd- 
hari Ram v Faizullah Khan, 48 P.K. 1908-^ 
98P.W.R 1908=100 P.L.R. 1908. 

RoBBUTI^N AX!) CniTTY, JJ 

References uv 7 P.R, 189^1; M P.R. 1898 
(F B.), F 

(7) Alienation by childless male projyrietor- 
Gift to daughter's son and vni’s daiightei 
— Arains o/Nakodar Tahsil 

Held, that by custom prevailing among 
Arams of the Nakodar Tahsil of .Tullundur - 
District, a gift of ancestral property by a hon- j 
less proprietor in favour of his daughtei ’s son or ' 
sou's daughter is valid Pala v. Nur Muham- ; 
mad, 115 i\L.R. 1908. I 

Lal Chand, j 


, Customs {2—PuttJab)--lContinued), 

I < 

2. — Alienation — (Continued ) . 

It cannot be said that, in the matter of 
alienation, any custom can as yet have been 
adopted or followed by the Ijedi Khatries of 
Calewal, in regard to alienation of ancestral 
estate. The burden of proof of a special custom 
is on the reversioner,* who asserts it Nieal 
Chand y. Bhagwan Singh, 33* PR. 1907^=9 
P.L R. 1908. 

JOHNSTOXK AND RaTTK.AN, JJ. 

References — 2J P.R. 1891 , 122 P.R 1893, 
21 P.R. 189G, U, 

(10) Alienation by childless male pi oprietoj - 
j Aceiuiesience by father of plainiiCf, 

I A childless male proprietor sold his ancestral 
I property by two sales in 1897 and 1900. The 
I plaintiff, his nephew, sued to set aside the sale 
in 1903, It appeared that the plaintiff’s father 
1 took 110 steps to challenge the validity of the 
I sale and he did not die till about a j-ear after 
the second sale 

Held, that the suit must bo dismissed, for 
the plaintiff must be held bound by the .icqities- 
ceiicc of bis f.ithei. Muhammadi Begam y. 
Faiz Muhammad Khan, 12 P.L R. 1908. .{5 
P n 1907 (note), 

ChAT1I:KJ1 and ItAUTKrAN, JJ. 


(3) Alienaiton of ancestral property by issue 
less propi'ictoi — Nearest reversioner estop 
ped by acquiescence f t oin questioning a he n- 
atton—Such revet stoner^s son's light to 
impeach alienation for usani of necessity, 

' Where a childless male proprietor sold an- j 
destral mmic^veable property, the fact that the 
next revcisioner challenged the sale, not for ’ 
want of necessity, but on the ground that be ' 
was ready to pre-empt, which he never did, and i 
bis omission at mutations to attack the sale * 
as unnecessary, are circumstances proving that ■ 
the sale was acquiesced in as a valid sale, and ! 
such reversioner’s son is, therefore, estopped ' 
from suing for^ possession of the property sold, • 
on the ground that the sale was not effected 
for necessity. Lakha Singh v Jota Singh, 35 j 
RR. 1907- 14 P.L.R. 1908. , 

liAL Ohand, j. ! 

Reftrewes.~\f> P.R. 1902 , 42 P B. 1902, B. 

(9) Bedi Khatnea of Cakwcilt Tahsil Daauha, 
Dia^ict Hoshiarpur-^Al^natwn by sonhss 
^ci^ietor-^B$v$rmni right to impeach 
ifWOwtcs. 


(11) Alienation— Oiji hg childless pi vpiietor 
of ancesttal piopeiig— itvans of Jullundur 
Disirut. 

A childless Awan, in the Jullundur DisLii/.t, 
has not the abs*^diite and uncontrolled right to 
give away ancestral land to strangers, and non- 
relations to the prejudice of his collateral le- 
lations, though Uis powers of disposition are 
undoubtedly large. Barkat Ali v. Jhandu, 127 
P.R. 1907-83 P.WR. 1907 = 59 P.L.R. 1908. 

Ghattruii and Johnstone, jj. 

(12) Hindu BhatJatsof Tahsil Raya, SialJcot 
District^ Alienation by sonless propnetoi ^ 
Right of reversioners of Sth degree to contest 
alienation. 

Among the Hindu Bhat Jats of Tahsil Raya, 
an alienation of ancestral land made by a child- 
less proprietor cannot be contested by his colla- 
terals in the Bth degree. Hira Y. Kavam Kaur, 
23 PR. 1007 =35 RL.R. 1908 = 130 P.W.R. 
1907. 

Robertson and Shah Din, jr. 
Be/crances:— 93 P.R. 1906, 126 P.R. 1890, B. 
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C ustoi^s 2, —(Pun/ab) — (Continued ) . 
—2.— Alienation— (Co« ginned). 

(lB)*Gtft or bequest by sonhss ^^roprietor to 
dauffhter^ effect of-^Bukhari Sayads of 
Gujrat Khanadamad. 

L-ndor agricultural custom, among Bukhari 
Sayads of Gujrat District, daughters, in the 
presence of near collaterals, cannot take as full 
proprietors, but can merely hold the estate till 
their death or marriage. But, when a gift is 
made to daughters by a soriless proprietor, it is 
taken to bo a gift for the benefit of the 
daughters and their issue. * 

A Khanadainad is a son-in-law who has 
inanied .i girl of tho family in her father’s 
lifetime and has taken up his abode in the 
anoe^^»al house. The original idea of the institu- 
tion was that the son-ui-law, by coming and 
ro'^iding with the girl’s father, would help him 
in eultis:a,tion and management of the estate and 
so earn a right something like that of son. A 
testator cannot nominate as Khanndamads the 
future husbands of his daughters, who have 
not, during the tesUtor’s lifetime, taken their 
abode in the ancestral house. Hay at Saha y. 
FazalBegam, 70P.R 1008-^127 P.W.R 1908. 

(J114TTEHJX AND JOIIN STONE, JJ. 

(14) Julahas of Pajaioa, Tahbil h'ozxlkay 
wUethei qoveined by aqi icidlnral ( iiHoni, 

Only in the case of agricultural tribes, such 
as flats and Rajputs, Gujars and Arams, a 
presumption m favour of tho adoption of 
agricultural custom restricting the power of 
alienation of agncuHural land arises, lleld^ 
that Julahas of Pajawa, Tahsil Fazilka were not 
Rajputs, and, in the origin and history of the 
village, there was no sufficient ground for hold- 
ing that tho Julahas were governed by Punjab 
agricultural custom. Habib y. Fattu, 69 P.R 
1908 -=125 P.W.R 1908 

ClIATTEIlJI AND JOHNSTONK, JJ. 

Iteference 87 P.R. 1907, D. 

(15) Gift by vndow of ancestral immoveable 
property to her daughter and daughter's son 
— Gil Oats of the Amritsar District— Bight 
of collaterals of sixth degree to inherit before 
the daughter and daughter's son. 

GilJatsof the Amritsar District are admit- 
tedly governed by custom jind the widow of a 
deceased proprietor cannot alienate ancestral 
immoveable property, except for necessity. 
Collaterals in tlie sixth degree can set aside the 
alienations made by the widow in favour of 


Customs {2.— Punjab) — (Continued). 

2. — Alienation —(Continued), 

her daughter or daughter's son and are entitled 
to inherit before them. RamKaur v. Bela 
Singh, 67 P.R. 1908=112 P.W.R. 1908. 

Clark, c.j. and Reid, j. 

References .—126 P.R. 1890 , 101 P R. 1881 ; 
75 P R. 1898 ; 2 P.R. 1901 , 79 P.R. 1891 ; 36 
P.R. 1906; 93 P.R 1906; 5 P.R. 1908 and U 
P.R. 1908, B 

(I6j Adopted son alienating adoptive father* s 
property — Right of sons born before the 
adoption of their fattier to contest the 
alienation 

f 

Sons born before the adoption of tneir father 
cannot contest an alienation by their father 
of propcity inherited by him from his adoptive 
father, when the ljj»ter lielongs to a different 
tribo. Tho right to contest alienations, as laid 
down in 107 P.R. 1887, is based on the theory 
that all tho persons, who are descended in the 
male line from the original owner of the 
property, have a sot t of “residuary interest” 
in it, or, in other words, that tho pioperty, m 
a sense, belongs to all the male descendants m 
the male lino of the original owner. Where 
the father and the adopted son arc of different 
tribes and in no way related to each other the 
theory will not apply. Tulsi Y. Ram Rakha, 
G6 P.R. 1908 -110 W.R 1908. 

Krnsjnu^on \nd Johnstone, jj. 

References —107 P.R. 1887 and 25 P.R. 
1901, D 

(17) —by sonless proprietor— Assent by rever- 
swnei after decree in his favoui , validity 
of. 

Where a sunless proprietor alienates ancestral 
land, it is not necessary that the assent of the 
reversioner should be obtained at the time of 
the alienation ; such assent may be obtained at 
a later period. The assent may be withheld at 
first and given later on. The reversioner may 
even sue and withdraw from the suit. He may 
also change his mind and give his assent even 
after the suit to contest the alienation has 
ended in a deorce in his favour. Such assent 
is binding on his sons and on more remote 
reversioners than himself. Staib Ram v. Shib 

Singh, 78 P.R 1908=138 P.W.R. 1908. 

« 

Clark, c.j., and Chbvis, j. 

Refereims 66 P.R. 1897 (F.B.), D. and ^ 
P.R. 1904, B, 
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Customs (2*—Punjab)--~\Contimied ) . 

— 2.— Allenatlott— (CoH^inwedj. 

(1^) Alienatmi-^Custmii-^ Hindu havh-Suit 
by son to contest alienation of ancestral pro- 
perty by hts father — Definition of ancestral 
property — Onus of proving ancestral pro- 
perty on son — Ancestral property mixed 
up with self -acquired, 

Heldt that the onus of proving that certain 
property is ancestral lies on the son^ who con- 
tests its alienation by his father on the ground 
of its being ancestral. 

Heldt also, that, unless the son proves that 
the property has come to his father by descent 
from a lenial male ancchtor in the male line 
through whom the son also in the like manner 
claims, it IS not 4.o be deemed ancestral in 
Hindu Law. 

lield^ further, that when the ancestral pro- 
perty is so mixed up wit'h the self-acquired 
that it IS impossible to differentiate between 
the two, the whole of it is to be regarded as self- 
acquired Attar Singh, v. Thakar Singh, 128 
P.W.R. 1908 (P.C.). 

Lokds Robbbtbon, Atkinson, Collins, Sih 
Andrew Scoble, and Sir Arthur Wilson 

(19i Khinger Jats, Chakwal Tahsil, Jhelum 
District — Gift of ancestral land by so jt less 
proprietor to his sister's son and Khanada- 
mad and to his daughter's son, 

Amougst Khinger Jats of Chakwal TahsiJ, a 
sonless proprietor can make a valid gift of his 
ancestral land to his sister's son and Khanada- 
mad and to his daughter’s son in the presence 
of male collaterals. Fazai Y. Hay at Ali, 29 
P.R. 1907=22 P.L.R 1908=144 P W.R,1907. 
Chattbwji and Rattigan, jj. 

References —22 P.R. 1904 ; 85 P.R. 1904 ; 
71 P R. 1904 ; 33 P.R. 1905 ; 62 P.R. 1906, B. 

(20) Mair RajaptUs of Chakwal tahsil, Jhelum 
District^Gift by a childless proprietor of 
his entire estate to two of his grand-nephews 
in presence of other nephews and grand- 
nephews-;-Valid by custom. 

Among the Mair Rajaputs of the Chakwal 
tahsil, Jhelum District, a childless proprietor 
is competent by custom to transfer by gift the 
whole of his estate m favour of two of bis 
grand-nephews in the presence of ether nephews 
and grand-nephews (a). Faiz Bakheh v. Jahan 
Shah, 96 P.R. 1907=28 P.L.R, 1908. 

Rattigan and Chitty,; jj. 

&l^mneea 1109 1893, F . ; 33 P.B. 

vgOi; 48 P.B. 1908 (7.8.), B. 


Customs (2.—PuBjah)—(Cont%nued). 

2. — Alienation— (Con ^iiusd). 

(21) Sayads of Gurgaon District—Suii for 
declaration by sister of last male propi letor 
and his son to contest alienc^tion of ancestral 
property by daughter of such proprietor — 
Right of female protective heir to contest 
nhenation. 

When a female with a right to succeed to the 
estate held by another female seeks to control 
an alienation by the latter, she must first prove 
two things ; -{a) that she is in fact entitled to 
succeed on the death of the alienor ; (5) that 
the alienor is holding as a female with oul> a 
limited estate resembling that of a widow. 
When a female is holding an estate on the 
same tenure as a male proprietor or male sonless 
proprietor, another female is not competent to 
contest her alienations. 

The parties to this suit were Sayads of 
Gurgaon District. The defendant succeeded 
to the property of her father m default of male 
heirs and alienated portions of it. The plain- 
tiffs, who were a sister of the father of the 
defendant and her son, sought for a declaration 
that the alienations shall not affect their rights 
after the death of the defendant. 

Held that, as the alienor bad succeeded by 
custom to the ancestral landed property of her 
deceased father as a full ownor, the plaintiffs 
had no locus standi to maintain the suit. 
Maqaad-ul-Nissa y. Kaniz Zobra, 135 P.R. 
1908. 

Robertson and Lal Chand, jj. 

References .—01 P.R. 1906 ; 90 P.R. 1894'. 74 
P.R. 1899 ; 16 P.R. 1903 ; 90 P.R. 1903 ; 19 
P.R. 1906 ; 72 P.R 1906, R. 

(22) Phapra Moghals of Jhelum District^ 
Whether person havinq living son can 
alienate part of ancestral property to cousin 
— Validity of such gift. 

Among the Phapra Moghals of the Jhelum 
District, whatever may be the powers of a 
sonless proprietor, a person, who has a aon 
living, cannot make a valid gift of a part of his 
ancestral property, to the detriment of that son, 
in favour of a cousin. Fazai Muhammad v. 
Shahbaz Khan, 126 P.R. 1908. 

Rattigan and Ohitty, jj. 

Reference:—!! P.R. 1904, R. 

(23) Brahmins owning land in Rawalpindi 
Tahstl — Alienation of land — Law gover fl- 
ing such alienaii^n^ wliAher custom or 
Hindu Law, 
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Customs {2.— Pun Jab)--(Con tinned), 

2, --Alienation— 

Held that, in matters of succession and 
alienation regarding ancestral property, the 
Brahmins of yillage Adiala in Rawalpindi 
Tahsil who owned land were governed by 
Hindu Liw and not by custom. Hira Hand 
Y. Hari Chand, 126 P.R. 1908. 

Rattigan and Shah Din, aj 

References — iftra Nand v. Lnchman Das, 
decided on the 29th August, 1890, Mukha Singh 
V Mukha Singh, Civil Appeal No. 92 of 1901, 
decided on 24th February, IQjOq and Devi Diita 
Snigh V. Mussammat DharajJti, Civil Appeal 
No 1089 of 1907, decided on 30th January, 1907, 
0., 110 I' R. 1906 (P B.), relied on. 

(24) Non-agncultunst, being leader in village, 
attesting village wajib-iil-arz —"No ncknov/Mfi- 
meet on his psrt that his own family followed 
that custom which he attested. Sec Hindu 
Law (Ai.ienation), No. 10, 158 P.L.R. 1908. 

(Ai5) Aimns of Find Dadaii Khan tahsU of 
Jhelum District — Daughter of sonlcss proprietor 
inheriting father's non-anccatraJ property— 
Whether such daughter, in presence of father’s 
collaterals of the ninth degree, has a limited 
or absolute power of disposal. See Customs 
(Punjab) - Inheiutance and Succession, 
No. 13, 121 P R 1908. 

(26/ Member of agricultural tribe, whether 
cutitlcd to give his land to daughter married in 
another district See Act XIII op 1900 ( Pun ja n 
Land Auir.N \tion), No. 2-a, 8 P.W.R. 1908 
(ReV.) 

(27) Law governing alienation by Brahmans 
of Monza Sambakii, Ambala District— Aliena- 
tion by widow — Suit by distant reversioner. See 
IIiMii L\w (Adiknation), No 14, 149 P R. 
1908. 


3.-Gift. 


See fOuKTOMs (P unjab)— Alienation], sujjra. 


—Inheritance and Succession. 


(1) Koreshisof Quhana^ Rawalpindi Distnci, 
Gujar Khan Tahnl belonging to family of 
tirs — Whether governed by Mahuniedan 
Law or by custom. 


The Koreshis of Guliana in the Rawalpindi 
District, Gujar Khan TaKsil, who belong to a 
family of Pirs who practise Pir Muridi and live, 
to some extend at any rate, on offerings, are 
governed m matters of inheritance by Maho- 


Customs (2 --Pua Jab)— (Continued). 

4.— Inheritance and Succession— (Cid.). 

medan Law, and not by custom. Mussammat 
Bakht Bano v. Chirag'h Shah, 45 P.R. 1908-= 
93 P.W.R. 1908. 

Reference .—UQ P.R. (190C) (P.B.), R. and 
h\ 

(2) Mahomedan Law — Inheritance — Qulfrosh 
city Ai ains of Lahore and Amritsar gov- 
erned by Mahomedan Law— Construction 
of deed of gift. 

Held, that, Gulfrosh, t.e., flowei selling city 
Arams of Lahore and Amritsar arc governed 
by Mahomedan Law and not bv customs of 
the Punjab agricultucit'ts, in matters of iiiberit- 
ance and alienation. 

Held, also, that where a deed of gift begins 
with numerous conditions limiting the rights 
of the donee, the*first being that the donee 
would keep the property for life, but it ends 
by declaring that the donor or his heirs would 
h.ivo no claim or title to the gifted property, it 
IS a deed of gift conferring abseJute ownership 
on the donee (a). 

Held, further, that as the deed of gift in 
dispute was .executed in 1870 and no effort was 
made in time to challenge it, the claim was 
also barred by limitation. Mussammat Talia 
Bibi V. Mehr Bakhsh, 72 P.W.R. 1908. 

Chattehji and KeNBING'ION J-1. 

Reference — (a) 25 P.R. 1882, refened to. 

(o) Rajputs of Jjudhiann District — Suecession 
to unpaid dower. 

The Mahomedan Rajputs of the Ludhiana 
District, who are governed by the general 
rules of agricultural custom of the province 
in matters of succession generally, are govern- 
ed by Mahomedan Law as regards succession 
to unpaid dower of a deceased female. Faqir 
Muhammad v. Miran Baksh, 43 P R. 1908—90 
P.W.R. 1908=188 P.L R. 1908. 

Reid, j. 

(4) Inheritance— Sister's right of inheritance 
to a deceased male pr'iprietor— Nature of 
Jier right. 

When a proprietor, following the customary 
law of the Punjab, dies leaving no sons but a 
sister, the sister shdUld, for the pui poses of in- 
heritance, be regarded as only the sistar that 
proprietor, and not as a daughter of his father. 
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Customs {2 —’Punlsb)r‘(Continu€d), 

Inheritaiioe and Buooeiiion— (Con^.) 

Hamipa y. Ram Singh, 184 P.B. 1907 (F.B.)^ 
74 1906 = 86 P.W.R. 1907. 

ClABX, C.J., AKD OHATTUBJI AMD JOHN- 
STONE, JJ , 

neferenees-.—m P.R. 1900|: 110 P.B. 1906 
(F.B.), Dm . ; 117 P.B. 1888 . 171 P.R. 1888 ; 46 
P.B. 1891 (P.B.), D ; 184 P.R. 1907 (Nota). F. 

« 

(6) Inheritance— Bight of sister to inherit — 
Collaterals— Burden of proof. 

When a man, without brothers, dies sonless 
in a tribe m which the daughter excludes the 
collaterals, it cannot be held that his sister has 
the same rights as a daughter and also exclude 
collaterals. The burden of proof lies upon her 
' to prove a special custom in her favour, when 
she IS contesting, with ascertained collaterals, 
however distant, the right to inherit the pro- 
perty of the deceased. Saidan Bibi v. Fazal 
Shah, 134 P.R 1907 (Note) ==85 P.W R. 1907 
(App.)=74 PJj.R. 1908 (Note). 

Chattbuji and Johnstone, jj. 

Beferences-—ll P.R. 1892; 24 P.R. 1905; 
41 P.B. 1895 ; 46 P.R. 1895 ; 4 P.R. 1891 (F.B.); 
12 P.R. 1892 (F.B.) ; 171 P.R, 1888 ; 140 P.R. 
1893 ; 172 P.R. 1889, H. and D. 

(6) Custom— Inheritance^yo^tural so/t, dying 
issueless, born after adopted son— Right o^ 
adopted son to succeed and also to natural 
sun's share. 

Heldt that, by custom, an adopted son sue. 
coeds to the share of a natural son born to the 
adopter after the adoption, who di^s without 
issue, but not to the share of his father’s col- 
laterals. Jowala Singh y. Lai Singh, 2 P.W.R, 
1908. 

Rbid, C.J., AND Kensington, j. 

References-.— 91 P.R. 1879, 9 P.R. 1880; 34 
P.R. 1883 (F.B.), 14 P.R. 1884; 84 P.R. 1887; 
181 P.R. 1889*, 107 P.R. 1891; 12 P.R. 1892 
(F.B.), 66 and 111 P.R. 1893; 61 and 138 P.R. 
1894, 29, 48 (P.B.), 53 P.R. 1896; 18 P.R. 1900, 
D. ;4P.R. 1891 (F.B.), ii:. 

(7) Gujars of Gujarat— Bight of son-in-law 
of Khanadamad to inherit. 

Among Gujarsof Gujarat'District, the son-m- 
law fit « Kha^iadtmsd annot be appointed 
Khamdapiad and heir to the ancestral estate 


C ustoms {2*—Puttiab]—{Conti,t. ued). 

— ^.—Inheritance and SucccBsion— 

left b) the appomter of the first Khana^mad, 
Sharfs Y. Ramzan, 14 P.R. 1907 -=20 P.L R. 
1908 « 126 PW R. 1907. 

Reid, j. 

References .—96 P R. 1892 ; 129 P R. 1893 , 
19 P.R. 190C; 91 P.R. 1906, H. 

(8) Thalar Rajputs in Dada Siba jagir, 
Congra District— Right of sister's issue to 
inherit in preference to the Jagirdar Ala 
Malik. 

A sister’s sou is not entitled, by custom pro- 
vailmg among the Thakar Rajputs, to inherit 
his maternal uncle’s property, in preference to 
the Jagirdar Ala Malih The burden of proving 
that a sister’s issue comes within the categor\ 
of heirs rests upon the persons so alleging 
Ourdittav Jai Singh, 72 P.R 1907«^81 P L H 
1908. 

Rattk.an, j 

Reference - 175 P.R 1888, B 

(9) Right of deceased's ancestor's descendants 
to inherit in preference to heterogeneous 
body belonging to a different got 

Under the customary law in matters of 
succession, repiesentation is recognised The 
direct descendants of the daughter and the 
daughter’s son of a deceased proprietors 
ascendant are, in the absence of all ni.iie 
collaterals, entith'd to exclude an heterogene- 
ous propncliiry body belonging to a different got 
Waryama v* Hira Hand, 63 P R 1908 ^vm 
P W.R. 1908 

Ronnu'isoNf and Ciii'vis, jj 

References 77 P.R 1896 , 102 P R 1906, 
28 P.R 1904; 95 V R. 1905, R , 141 P R. 1893, 
Diss 

(10) Bayyads of Tahsil Shujabad— Right of 
daughter to inherit in i^reference to the 
nephews of her deceased failur ^ 

Sa\\adsof Shujabad arc governed by custom- 
ary law and not by Mahomedaii Ijaw. Among 
them the nephews of a deceased proprietor 
succeeds to his estate in preference to his 
daughter. A daughter cannot exclude a 
nephew, merclv because he is married to one of 
them, unless some definite ground for holding 
so is established. Ahmad Shah y Ahmad 
Shah, G8 P R. 1908=111 P.W.R, 1908. 
Kensington and Johnstone, jj. 
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Customs (2.--PuttJub)^(Gontinusd), 

——4 —InherUanoe and BnccesBion— (CoiUd.) 

(11) ^ahswal Rajput of tlie Fatehjang Tahnl, 
Attack DiHrict-^Bight ofmdout of inferior 
caste to a life estate in a deceased husd£nd*s 
property, 

A childless widow of a Sahswal Rajput of 
the Fatehjang tahsil, Attock District, herself 
belonging to the inferior tribe of Maliars, 
takes the usual life-cstato in her deceased hus- 
band’s property, and is not mere!} entitled to 
maintenance Neither the Wajib-ul-arz, nor 
the Riwaj-Uam is against such right of the 
widow. Pir Bakhsh y. Sard&if Bano, 78 P R 
1908.= 144 P.W.R. 1908. 

ClTATTnKJI AND JOHNSTONK, JJ 

Reference . — 44 I^. R 1907, R 

(la) Aroras of Amritsar -Inhentance—Colla- 
terah succeeding to the exclusion of datigh- 
ter-^-Custom set up in contravention of the 
ordinary law— Burden of proof. 

Where it is sought to be proved, that a high 
oaste Hindu eomrnunitv (like the Aror<is of the 
City of Amritsar) are governed by a custom, 
directly m contravention of their personal law, 
the burden of proof ]i(‘s heavih on the partN 
making such an allegation (a). 

It eannot be accepted as an axiom, that the 
Aroras of Amritsar <ire bound In ( iistoin, found 
to obtain m other parts of the eountr\ , but 
rulings of C^onits on question of cnstoin obtain- 
ing among \roras in other parts mav be use- 
ful Jv exam 111 (id. 

Held, that, in this case, the defendants had 
not established th(' custom thin set up, of 
collaterals succeeding among the Amritsar 
Aroras, to the exclusion of daughters (6) Radho 
Y. Harnamaii,99P.R ltK17-=167 P.L R 1908 

RoBETITSON \ND ChKMS, JJ. 

References . -(a) JC A. ‘2*21 , 84 P.R. 1907 , 110 
P.R 1906, 24 \ 278: 24 P.R 1898 ; 45 P.R 
1900, R (6) 144 P. Ft. 1882, 85 P R 1884,148 
P.fe. 1890 (note); Cyi P.R 190i. R. 

(18) Awans of Find Dadan Khan iahsil of 
Jhelum district — Daughter of so nless pro- 
prietor inheriting father's non-ancestj al 
property— Right of disposal of such daugh- 
ter, in presznee of father's collateraU of 
the ninth degree^ lehetlufr limited or ^absolute 
—Gift by father of self -acquired land to 
daughter and her inheriting such land— 
Distinction, 


Customs '2,’^PuoJab)-~{Contvt ucd), 

—4 —Inhevitaiioe and BaeceisionH^^^^*^ 

Among A wans of Piiid Dadan Khan tahsil ot 
the Jhelum district, a daughter, sucoecxling to 
her father’s non-ancestral proper! \ by inherit- 
ance, has, in the presence of collaterals of the 
deceased of the ninth degree, onK .i limited 
e.state, and not a full power of disposition (a). 

The case of gift by a father of his st lf-.-wquired 
land to his daughter is quite different from the 
case of inheritance of such land by her Tn the 
former case, she might well have full powers of 
disposition, because her father, whose powers 
were absolute, chose to confiT all his own rights 
on her , but, when ho dies intestate^ and she suc- 
ceeds, a totally different situation arises. 
Bahadur v Abdullah, P21 P R. 190 S 

OlIATTEHJl AND JOHNKTONE, JJ 

References (a) 18 P.R arid 100 P.R. 

190G, It , 

(14) Ku.ijpura family of Nawobs State pro- 
perty— Ft imoyen it are- Successivii to pri- 
vate p'topcity by Mahomedan Law 

Heldy that, m the Kunjpura family ot the 
IMahomedau Nawabs, the special custom of 
prunogenituro does prevail as regaids succession 
to all propertN which formed part of tin* Knnj- 
pura State before 1849 , and that, us regards 
the rest, the personal law of the parties, i e , 
Mahomedan Law applies. 

Found, that all lands which wei owned by 
the State as State lefore 1840, mcJiulmg all the 
lands then in the Nawab’s possession and so 
entered m the Settlement Records of 1862, form 
part of the. State propiTty, Nawab Ahsail Ullah 
Khan y. Nawab Muhammad Ibrahim All 
Khan, 77 PWR 1908=- 47 PR ]^K)H = 177 
J\L.R 1908. 

Hobehtson anl> Lal Cuand, .ri 

(15) Succession — Adopted son'srujia to succeed 
collaterally in adaptive fathei'f^ family — 
Barden of proof— Chwia Jals of Dasha 
Tahsil, Sialkoi District. 

Held, that the defendants, on whom i he onus 
lay (a), Jiad failed to prove the alleged mstora 
that, among Chima Jats of Daska Tahsil of Sial- 
kot District, an adopted son can succeed collate- 
rally in hi^ adoptive father’s family (6) Ram 
Ditta Y. Takht Mai, 67 V L R. lt>08 = 50 P.R. 
1908=104 P.W.R. 1908. 

Cn\TTEHJl AND JOHNSTONE, JJ 

References -^(a) 12 P.R. 1892 (F B ) ; 61 
P R. 1894 ; 188 P.R. 1894 ; 29 P R 1895 ; 18 P. 
H. 1900=}\L.R. 1900, p. 49, F, (b) 4 P.R. 1906 
=65 P.L R. 1900, R. 
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Customs {2 ~Puniab)'-(Conitnu€d). 

—4. —Inheritance and Succession 

(16) Succession of daughters^ Ihghts of colla- 
terals of seventh degree '-Mahomedan Cho- 
haUt llaji nib of Kharimn, Jagadhn tahsil, 
l/mbala Dish ict—Suit for declaration— 
S 2 >ccijic Helief Act, S, iH, 

Whoro jjoitlier feUo phiintilf tjor th<! dcfciidjiiit 
in a suili succeeds to prove his possession of the 
property in dispute, and one partv relics on the 
mutation ontrv in his favour and the other 
part^ on entries in the jjirdawaii papers, but 
the land in dispute is held in actual possession 
by mortgagiv's, h\ oecupam \ tenants and b\ 
tenants at will, and it \va^ not cleui whether 
the plain till* or llie defendant has leeeivcd 
rents from tiie tenants at will, held, that under 
^ such circiimstanees a suit for a inou* ch'tlaiation 
of title was iriain tamable (a) 

The custom u'- to the Ardei iii which the 
daughters sm <jec(l to the propt'iLv of their fath(‘i 
vanes among the various triiics , and so it is 
unsafe to la\ down as a geueial lulo of custom- 
ary law, »i godless tribe and creed, that 
daughters an‘ excluded from succession by 
collate! als hmviwci lenioto 

Held, also, tliat the plaintiifs m the case 
have fitili'd to prove a custom lo the onect th.it 
among Oholian Hajputs of ALm^.a Kharwan, 
Jagadhn tahnl, Umbiil.i Pistrut, oollateials 
of the seventh degree were (mi titled to succeed 
in preference to a inarm'd daughter of tlie 
deceased sonless j)iopm'tf/i Abdul Karim v 
Sahib Jan, ^ il iyos-y^M».\V R 
P.L R. nOs 

Rattk, ani> lj\n OiiAM), ,11 
Referevee la) 1 1 M d07, I! and F 

(17) Brahmms of ( turdasimi , succession amo nj 
"-Jltndn haw — Hi'jht of collaterals to sw - 
reed ^n jprefeience to daitnhters and their 
sons. 

SarsuiL Riahmiiis of the town of (ruidaspur 
are m matters of sue cession, governed by the 
goiioral luJos of agricnltuial (,ustom and not liy 
Hindu L>aw / and daughters and their issue 
are therefore excluded b\ near agnates of the 
last male proprietoi Nanak Chand v. Bashe- 
char Bath, 3 1’R. l<)0.s==jr, R.W.R 1908*: 
94PL.R 1908, 

Rattiga.v AXi> Sha>i Din j.i. 

References P.U. , K)7 (Ml. 1901. 
119 P.R. UK)1 ; 30 P.R. 1903, P2 P.R, 1906 ; 1(> 
A. aa, 5. ; 21 P.R. i8a« , .lB 1’.k.i<kx, , ss p.r- 
190O-; 10»P.a. 1901, i . 


Customs (2.— Punjab)— (Continued'^. 

4. —Inheritance and Succession— (Con/d.) 

(18) Custom — Succession — Bight c/ala'mahks 
to succeed on the death of an adna nialik 
as against collaterals— Giv. Pro. Code, 
Ss, 373 and 683 — Appeal— Right of one of 
sevetal appellants to withdraw Ins appeal 
as to his shaie onhj 

Held, (1) that the respondent had failed to 
prove ail} sjiccial custom whorebv ala maliKs 
succeed to the l.iiid left an adna ninhl .as 
against a near collateral of the deceased 

(i) That one of Oie appellants c.in withdraw 
from the appe.il so far as his owai interest m 
the .appeal is eoiieoLiied (ai Gopala v. Hira 
Singh, 119 P VV R 1908 . 

RElJi, J 

References - (a) C A No 300 ot 1902 (unpub- 
lished) dealing with a contest iMitwoeii ala 
malihb dud vendees of the deceased adnamalik 
distinguished fiom this t.isi. which was between 
ala maliks ,ind eol Literals of the deceased adna 
malih, distinqmbhed 175 TMl 1888; 9 IMi. 
1898, 72 RR 1907, 7^ 

(19) Custom — SuccesHon to land left oi/ .ulna 
inalik dgin.j sojilcs^ -Rajputs of Mama 
Narainpoic, Tahsil Pathani^oie. Distnct 
Gmdasimi~li')c\ib standi of ala mahf. to 
recovof ptsscsHion in iocbon>e of collateials 
of the de>-cabed .adna niaJik— - 
Waller 

field (1) That n-sidence in an .idjoining 

\illag:' <iiid not III thi vrUago 
wlieir tile piopei't> is situate does 
not ordinanlv deprive the eollate- 
i.ils of their light to suciession 

(2) That pl.untiffs entireh failid to prove 
that bv custom thev were entitled 
to recover possession of the land 
sold bv the deceased adna mahh 
to the defendant ui the presence 
of collaterals of the decei\|Scd 
adna maliks. 

(8) That one of the plaintiffs having 
sued tor prc-euiptiou of the land 
sold by the adna mahh to the 
defendant, must be taken to have 
admrtted the validity of the sale. 

t 

(4) That three of the adna vtaltk ven- 
dors, having died nine years 
before the instifution of the 
present case, and no effort having 
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Customs^ (2, --Panlab) ^(Go)itmued). 

•—4.— Inheritance and 8ucoe8Bion--(Co7A^d.) 

• boon made during tins period to 
recover possession on the ground 
of hipse, the pbiintitTs aie not 
entitled to an\ indulgciuje Him 

V. Thakar Das, 118 P.W.il. 1<MH 

LaL ClIAND, J, 

(20) Isa Khel Pathanb uf ttibsil Isa Khel, 
Mainwah District^ Pt e-deceased son's 

widow's riuht to stLcceed to a life-inteiest 
in her father-in-lau's estate 
\Mi(‘ro the parties nre ls.i Jjj^hel Pathans of 
^oTtsiHsa Khel, Maiiiwali Distiic.t. held. Inning 
rogaicl to the oLusloni pr<*valeiit among them, 
and the condiiet of tin* parties, that th<‘ wido\\ 
of a son who has pre-deecasc'd his fathoi is on 
the death ot Ium fatlier-ir' law entitled to suc- 
ceed to a life-iiiteiost (either ]oiiitl\ with the 
widow of hei fatluT-in-Iaw, it tketo be am such, 

01 solelv'Hfdiei fathor-m-law' Ji.is left no widow'), 

111 the propertv of ttu' deceased Mehr Khan 
Y. Aziz-ullah, h 4 P H I'lOS.. 158 P W.U l!K)H 
C 1 1 AT r K iij I A Ml II A r r n • \ N , j i 
Jietcrences : -HI P U 1HH8 , 157 P Tl IHHt) 
(F.B ). li 

21) Danqhtei Collaicials oj suth dajiee - 
Hindu Chahan Jtaj 2 ‘i(fs of 'Jahsil Xaravi 
Oarhin U mbala Distru ( - Onus piobandi - 
Pi oof of ciiittom nqainst peisowal Ian- 
Met hod of ( alculatinj deyiees of relationship 
— liKjht of objection up to seventh deyiee 
0 /////— Wajib-al-ar/ and Rivaj-i-am 
Held, th.it among IJiridn Chnhaii lUjputs of 
Tahsil Naiaiii (huh in I nil)aJ,i I listnet colla- 
terals of sixth clegiei^ eannot exclude daughters 
from Jiiheriting the am e«.iial landed piopt'i t\ 
loft bv their deceased hither (a) 

Held also that a person asserting a eiistoui i 
that collaterals SC) remoti* as of sixth degree* I 
exclude daughters is bound to establish it (6) ! 

Obiter, Held -(1) That the deceased as | 
well as tlui comiiion aneestoi aie liotJi counted ' 
in ifiilculating the degrees of relationship (r) 

(2) That as a i ule power of ob]t*ction is limited 
to fifth or at most the se\enth degiee (d) 

(II) That those wdio set up a custoui opposed to 
their personal law’ hai'e to firoic that eustom («). 
Bholi Y. Man Singh, H(i P R. 1008=- 140 VAW.U, 
1908. 

Ch ATT KIWI AND RdBFRTSON, .JJ 

References — ^) Civ. Appeal No. 522 of 1895 
(Unreported, Punjab) ; 30 P.R. 11K)5 , 101 1\B. 


C ustoms (2,— Punlab)-— {Continued), 

—4. -“Inherit ance and Succeaaion— (ronfd.) 

1895 ; 40 P. R. 1891 ; 73 P B. 1891 , 48 P.R 1890, 
D, 179 P R 1889 ; 5 P.R. 1908 ; 11 P H 1908, F, 
79 P R, 1891 , 75 E'.R. 1898 ; 98 IMl 1<X)8, li (b) 
71 P R 1904, F, and Appi' ; 02 P K 1906, Diss . 
48 J>.R. 1889 ; 61 P R 1898, li, (c) 126 P R. 
1890, F. and Appi' (d) 107 P H 1887 (F.B.), F, 
and Appr {e) 149 P.R 1888 , 28 V R 1897, F ; 
110 PR 190f»(FB), R 

(22) Succession — Natlam Bilochesol Snnjorh 
tahsil, Dera Ghazi Khan Distru t— Custom 
and not Mahmnedan Law qorerued, matters 
of Biicitssion, nut established Jtiahis of 
daughters to succeed in imfert'nce to culla- 
lerals established * 

the* parties being Nathan liiloches of 
Sangarh tahsil, ])eia (ib.i^ii Khan Distnet, the 
plaiiitiils, cc»llat<‘ials in various dc'giees < lainiod 
piopetlv 111 the* possession of the defendants, the 
daugliU’is of the dec^casc'd (belonging to the .said 
tube), on the* giouiid that bv cU'^toni the 
collateiaU weie entitled to exclucb' d«iugliters, 
held, that, the* plaintifls who were bfunid to 
piove the existence of sueli spt'cial eustmii, 
among the -^aicl tube, having failed to establish 
llic same oi that custom and not M.ibomcjdau 
J.aw r(‘gulat(‘d the Law uf Succx'^sion among 
them the rights of d.uighters to succ.eecl lu 
accoulance with llu? pimciplos of the IMiilio- 
medau Law were nxoguisedm tin Sangarh 
tahsil Ghulam Haidar v Phaphal, 92 PR. 
190Hsl55 P \V K. 1908 

Rouni rso\ vnd Kijvsinc, ion .u 
(2 1) Custom-— Hoshiarpui Disti icl — Daiujhicr's 
light to succeed to her sot, less fat hei and 
uncle's p'l Opel ty and L contest alien atum by 
aunt— Necessity— Alienation bn de faeto 
quardian— Extent of minor's liabilitif—ln- 
comj-eteiu y of village commiinity to inheiit 
in piefcience to daughter 
Held, that, among Hindu agncuJtnusts of 
Hoshiai])ni Distuct, tJie daughtei of a male 
sonlc‘ss proprietor is entitled to inherit the 
propcMtv of her father and undo aftc*r the death 
of her mothei and aunt, and is also competent 
to contest the validitv of the alioiiatioTi bv her 
.Hint where thev have left no reversioner, and 
that thc'ie c'xists no custom allowing the village 
comniunitv to succeed to their propoitv in pre- 
ference to the daughter 

Held, also, that in^such a case the daughter 
can maintain a suit for obtaining immediate 
possession of her father’s share and Alsc^for 

3763 27 . 
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^Customs ( 2 ,-‘Punlab)—(Conwined). 

4.— Inheritance and Bucoesiion— (Con^.) 

getting a declaration that the alienation by her 
aunt will not be binding upon her after her 
aunt’s death 

Held, fiirthei, that in case of an uheiiation of 
a minor's property bv his de/ac^> guardian, the 
minor’s liability cxttaids only to th<' benc'fit he 
derives therefrom. Nak Badha v Gurdevi, 

136 P.W R. v.m , 

STOODON ANl> OllATTERJl, JJ. 

(24) Awans of Ludhiana Town~~Son~agr%- 
cultured family — Law by which qoverned 
in matters of successwn, whether Maho- 
medan pr customary 

The Awans of laidhiaiia Town, belonging to 
a non -tigncultur.il f.iinily, the members of 
which had for generations depended upon 
service or been seeking independent iiio.ins of 
Jivelihoml, tire, in matters of inheritance, 
governed, not by the rules of the eustonnirj 
law applicable to agriculturtil tribes, but hN the 
provisions of the Mahomedau Law. 

Where a non -agriculturist, who had purchased 
agricultural Itiiid in «i \ill«igoout of the saMiigs 
of his income as a contractoi , atti'sted a lUwa j- 
i-a/n, held that bis attestation of the linmt j-i-am 
was by no means presumptive CMdence of 
his own friniiJy following the ordniaiy customary 
rules of dominant agricultural tribes in matters 
' of suo.cession JamiaNul Nisa Y Hashmat-uL 
Nisa, 324 \\R 1908. 

llomuiTbON AM) Shah Din, .j.f 

liefe^ence — 310 3* K 1906 (F B.), ii. 

(25) ■laqnda'* Khatri Sodhis of Fetozeporc 
Distrul — Wiiow of a deceased ^Aoyrietor 
whether entitled merely to maintenance or 
to a hfc estate tn the ln'>,ded yioperty of her 
deceased husband 

Held, that the pl.iintiif, who set up the special 
custom that, among Jagirdar Khatri Sodhis of 
Ferozepore District, a widow of a deceased 
proprietor was entitled merely to maintenance, 
and not to a life estate, in the landed property 
of her deceased husband, had failed to prove the 
.custom set up b> him Hukham Singh v. 
Rhagwan Devi, 133 IMt. 1908 

Rattigan and Shah Din, jj 

(26) Bajyute of the Itamilpindi {fww Attack) 
D%strict---T>aH^Uur's* so / not entitled by 

• cimiom to succeed in$*reference to collaterals 
-' liimilation Act, AH> 91— Wills, 


Customs { 2 .— Punjab)— (Continued). 

4.— Inheritanoe and SuoceBsion— (Coa^.) 

Among the Rajputs of the. Rawalpindi (now 
Attack) District a daughter’s son is not entitled 
by custom to succeed in preference to collaterals 
who aio descendants of the grandfather of the 
last male owner 

Art 91 of the limitation Act has no appliea- 
iion to wills (a) Jahan Khan y. Bhahamad, 

134 V K 1908. 

Kknsinoton ANT) Rattigan, jj. 

Beference -(a) 23 C. 1 (P.C.), 11. 

(27) Laqhari Bilochis^ Sanghar tahsil^Deta 
Ghazi Khan District — Whether Maho- 
medan Law or custom governs the yarties 
in matters of tnhei tiance — Bight of daughter 
to inherit her father's ancestral estate in 
preference to his male collaterals 

\mong thi‘ Ijaghan IJilochts of the Sanghar 
tahsil of the Dei a Ghazi Khan District, in m.it- 
ters of female suceessioii, their custom is largely 
tint tui eel by a preference to Mahomedau Law 
rules, where the contest is betwoim daughters 
and collateials; and a daughter is entilh‘d to 
claim her share of the iinec'sti.il estatt' of h(‘i 
father in the piesenci* of his mah' collatiTals, 
deseend.ints of a common grandfather Sabhai 
Y All, 136 P R 1908 

KeNKIM.TON and lOHNSTONK, JJ 

Refeienres -110 P R 1906 (P B.), F , 119 
P R 1(K)7, C’lvil Appeal No 994 of 1889, decided 
on 24 --7 1890 and Civil Appeal No 199 of 

1895, decided on 12 11- 18<17, li 

(28) Jtiqht of grand- daughters uhen their 
fathci had pie-deceased his fatha- Ma- 
homedan Law 

In this e.ise the question w.is whether grand- 
daughters inhonted, when their father h.id pre- 
deceased his father It was taken foi granted 
that, by Mabomedan laiw, they did not inherit 
under such circumstances. The plaintiffs alleged 
that by custom thc\ were so entitled Held, the 
ovidcn(3e of instances adduced on behalf of the 
plaintiffs was not strong enough to establish the 
alleged I'ustom 

Held also that no custom excluding grand- 
daughters from succession in the absence 
of all othei issue wlis proved by the defendant 

MiiBBammat Gauhar y. Khan Muhammadi 

136 P-R lfK>8 (note case, p. 619). 

Plowden and Benton, jj. 
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iCustoms (2, — Punjab)— {Coiihmied), 

4.— Inheritance and Saoceesion— 

(29) PtlochiF of the Natkani Datam got of the 
Sanghar tdhsil of the Dera Ghazi Khan 
Distrwt— Bight of daughters to succeed — 
Mahmmdan. Law. 

Hilochis of the Natkani Dataiii got of the 
Sanghar tahsil of the J)era Ghazi Khan District 
<lo not htrn tl> j follow Mtihomeclan Law, but 
their custom of agnatic succession is greatly 
influencotl by the spirit of the Mahonudan Law, 
and daughtois are often allowed to succeed in 
the absence of sons, and, sometimes, though 
more rarely, even in the presence of sons The 
Natkani Datanis show the greatest favour to 
daughters and sisters, and allow them to take 
what would be r^'garded as their share by 
l^Iahoniodan Law. No doubt they would not 
work out this share minutelj They would bo 
guided In thcgrsieral iinnciple th.it the foin.ile’s 
share sho\ilcl be half that of the males. Khan 
Muhammad v. Sher Muhammad, rio P H 
190H (note case p. 022) 

Kok, c j , AND FiirzKij.r., j. 

(30) Suit hy the iro^nctanj body of the pana 
fut possesswit of laud left by a ut-sharer of 
another tribe whb had died without lineal 
descendants— Bight to succeed in preference 
toaunfs iion of the decease! piopnetor — 
Mauza Balana^ tahsil Panipai, Karnal 
District. 

The pnjseiit suit was instituted In the pl,ini- 
tiffs, who form the jiroprietar} l>od\ of j^ana 
Dasondha of the vilhig<5 P.ilana. ^I’hev elaimed 
possession, alleging that, a eo-sharer of another 
tribe having died leaving no male lineal descend- 
ants, the kind reverted to them as proprietors 
of tho pana 1 both by l.iw and custom The suit 
was resisted by the defendant who contended 
that he was related to the deceased proprietor as 
hib aunt’s son, and that he was his heir, and 
that the plaintiffs, as ow'iiers of the pana, had 
no r^ght to succeed bj law or custom. 

Held, that the plaintiffs had failed Uj piove the 
custom set up by them, vvz,, that they as 
mere co-sharors in the pana were entitled to 
succeed in preference to the mint’s son of the 
deceased proprietor Nlhala Y. Rahmatullah, 
137 P.R 1908 

«» 

Eawigak and Lad (’hand, jj. 

Beferetiees .• ■•id P.R liKH : 12 PR. J8D2 
.<r.B ), B. 


! Customs 1 2. —Punjab) — {Continued). 

—4 — Inheritanoe and SucoesBion -(Contd.) 

(31) Shanisi Khojas, Lahore, governed by 
custom and not by Mahomedan Law in 
matters vf succession — Pi esumption— Prac~ 
tu'e Representation, right of 

There is no initial presumption in favour of 
the applicabilitv of the personal law to matters 
of mhentance under the provisions of the 
Punjab L*iws Act, the parties being townsmen 
and not members of an agricultural tube. The 
initial presumption, if at all, is in favour of 
their be.ing governed by custom which must in 
ea(;h case bii ascertained by investigation and 
enquiry Tlie Poiirt conducting the trial must 
ascertain at first the rule of decisioii'by enquiry 
into the alleged custom, and, on f.iilurc of proof 
of such custom, apply the provisions of the 
peisonal law. But the ({uestion must be 
approached with a f«‘e mind without anv bias 
in favour of the peisonal law lieing appJu able 
(o). 

Tn matters relating to succession, the Shamsi 
Khojas, liuhoic, despite their conversion to 
Islam, follow and are governed by the rul(‘s of 
Customary Law as found to prevail gimiTaJly, 
and not bv the stiiet provisions of the Mahome- 
daii Law {b) 

The lule of ^lahomedaii Law, which ex- 
cludes issue of piedeccased persons from siieces- 
sion, IS wholly inapplicable to Sbarnsi Khojas, 
Lahore The usage relating to rei»resentation 
111 case of collateial succession, though opposed 
even to tlu' pruviMoiis of Hindu Law, is found 
to prevail geneiallv in Puniah, withcmt dis- 
I tinction of laste, caeed and ^.ailing So sons of 
j a pr(‘de( eased collateial have a light to succeed 
bv right of representation in presence of their 
uncle (6) Mehtab-ud-din v. Abdullah, 140 
I P H 1908 

RviTKiVN AM) Lai. Ch\ni), jj 

References -(a) 81 P.R 1874, Appr., 4 P.R. 
1888 47 V H 1900 ; 30 P R. 1903; 54 P.R. 1903; 
64 P R 1900, n {b) 27 P.R. 1808; 39 P.R. 
1894; 62 PR 18 a 88 , B (c) 91 P.R 1879 ; 80 
P K 1882 ; 71 P R 1882 ; 39 P.R. 1884 ; 3 P.R 
1890 , 8 P R 1907, cited. 

(32) Samra Jats, Tahsil Haflzabad, Gitjran- 
wala District— Rule of succession, paqvand 
or chundavard, • 

The pagvand and not the chundavand mle,of 
succession governs the Samra Jats, /Tahsil 
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Customs {2.—PunJab)^(Conitniied). 

—4.— Inheritance and SaeoeB8ion~(Cld.). 

Halisiabad, (4iijranwala District. Labh Singh v. 
Sundar Singh, 148 R 1908 

ChaTTKIUI AM) RaTTICiAN, J.I 

fle/erences .—4 P H 1891 , 29 C. 483 (P.C.), 
12 1^ R 1899 , 101 P.R 1879, Li . 84 1\R 1893, 
f/jjriL 

(33) Successsuin to occuji.iiK \ t(inalV5^ --Adopt- 
ed soil of occupaiiCN tenant .issociating stian- 
gers with hun-' Right of loll.iteial lioirs of 
adoptive father to sik eeed to the adopt(‘d sou 
dying childless. See Act XVI of 1887 (PrNJAK 
Tknanc”i). No. 8, 7(> P Ji 1907 

c 

(34) Whethei Kluitns of Satgara town bound 
by llindu Law oi laisioin in iiiatL(‘i*b 'd siicues- 
.sion Kituffc of admission. Sec Hindu Law 
(S uoONShiOxN), No 10, bSl^P L.R 1908. 

(35) Kilclii Mugbalb of Mudki Town in Keio- 
zcpin Distiiet following agiieultuie foi moie 
than a uintniv — Whetlu'r laises presinin non 
of having adopt(3d customs of «igiiciiltiii«il 
bilbos droverned in niiittors of inhoiiUnce by 
Mahoinedan Ijaiv See AJA^OMl!:IJ^^ li^w (Tn- 
jifiutancf), No I, 50 P \N,R 1908 

—5. - Marriage 

(1) jManiage of ii liajjjut with a Mahajan 
woniaii ill (Itaiar andazi toim, ^.liullt^ of 
woman of faisi/a cash'. See, Utm)1; Law 
(Makkiai.k), No. 3, 150 P R 190h 

6.— Pre-emption. 

(1) Sale of hoine j^roxettn based on vicinwje 
-- iUxiUcnto of jjre’emjjlion kucka Bait 
Liam, Delhi City- Jcniit Hindu family 

The custom of pie-emption e\ist.s in respect 
of sales of house i)iopeiti, based on vicimigc., 
Ill iiucha Hail R<ini, Delhi OiU 

VVheie the pin ties aie ineinliers of a joint 
Hindu tamih, the right of pre-emption vests 
in every co-shaiei of such joint familj Ishri 
Parshad y. Saeheshar Nath, 35 R 1908== 
92 I* W.R. i<108- 179 P L R. 1908 

ClM4K, c.j , \NI) Rfid, j . 

(2) Pre'em^tioii in resimct of sale of house 
property — Kucha Gulsan Shah, Mohalla 
WachhouciU, Lahofe 

The custom of pre-euiptioii, on sjilo.s of house 
propdttv, based ou vien ige, e\i.sts in Kucha 
Ouhan Shah, part ox Mohalla Wachhotuali, a | 


C ustoms (2*‘— Punjab)— (Cot .tinued ) . 

6. — Pre-emption— (Ct)nfin?/c f). 

sub-d I vision of Lahore Sandra Das \n Dhan- 
patRai, 16 PR 1907-104 PL R 1908^127 
P W R 1907 

ROIIKIITSDN AND LXU (’ll \NT), J.T 

(3) Civil station, of AtiDitsai—Sale of agri- 
cultwal land — Pw-einption by leason of 
vtcifinye 

There is no euKtoin of pr(*-emption, on sale of 
agiicnltiiial land, on tlie gioimd of vicinage, in 
the ei\il staLion of Ainrilsai Ishwar DaS Y. 
DuniChand, 27 R 1907 --=70 PL R 1<K)8== 
105 P VV R 1907 (Sup.) 

OhAT'UJUI and R\ttio\n, it 

Refo}ences.—^2l V R 190b , 22 J».K 190b, 
AjW , 7 P R 189b , 153 P R 1888 D 

(4) Mohalla Parac hian, Ltawalxindi i'lty — 

based on mcinaqeSak of 
house - \'alae o) case^^ decided on admission. 

'Die custom of pie-emption b.isi d on viei- 
tiage does I'Xist m lespeit of sitli's ot house 
piopciU in IMuhalia Pamchian oi Malta oi 
Wans Khan, Rawaljmidi Pit\ W lime I lu‘ light 
of pie-eniptioii is shown to exist, tbeie is ex 
necessitate rei a xiresniuption in favoin ol viii 
iiage {a) 

Ponfessions of judgment and admissKjiis are, 
of coin.se, of imieli less value than contested 
cases properl V decided wheie the (justom has 
been found to exist .if ter due mcjuiis, but such 
admissions are not iiielevant and b\ no nic'iins 
valueless, as thc'j nia\ proceed fioin the* con- 
sciousness ol the existence of the right and tlic 
hopelessness of contesting it (6). Than Singh 
Y. Tara Singh, 2b P R. 1907= bl< P 1. R 1908 
-=109 P W H 1907 (Sup ) 

CnVTTlJIWl AND Ratttcan, jj 

References • -(a) 83 P.R 1888, R. (b) 69 P. 
R, PK)1 ; 44 P R. 1903 , 42 P.R. 1905, Li. 

(5) Right of x^re-emption claimed by ownei of 
a house opposite to ihehuu^e in dispute, but 
Separated by a lane — Pi oof of genet al cus- 
tom of pre-emption not sujffMcnt. 

In a suit for possession by pre-emption of a 
house situate in Katra Luinhayan in Amritsar, 
the plaintiff, whoso house was situated opposite 
to the house in suit on the other side of a 
narrow gully, succeeded m proving that the 
custom of pre-emption prevailed generally in 
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Customs^(2,--Putilab)--\Cont%nued), 

6.— Fre-emption— (Cowiiwwed ). 

that phw?e, but did uot piovo that it would apply 
in the case of houses, not adjoining or contigu- 
ous but opposite tp one another. Held that the 
suit should be dismissed, as it was incumbent 
on the plaintiff to prove, not onlv the general 
custom, but such special incident as would 
make it applicable to his cas<' (a) 

Per Johnstone, J — Where the i>laintilf’s 
house IS separated from the house in suit by a 
road 01 lane, then, even if the custom of pie- 
emption prevails in the mohalla or town 
gener.illy, thoie is no initial presumption that 
plain till has a right of pn^-einption as against 
a strangei vendee, but plaintiff must prove by 
instances in thi‘ usual wa\ that he has such 
right. Mahtub Singh v. Niaz Ali, 47 V R. 
1007 -08 V Ij.R 1008^125 P W R. 1907. 

JOHNSTONK V.ND ChI'I'TY, U 

lieferemes ~(a) 107 P R 1900, Diss , lOf) 
P.R 1900 and 08 P H 1900, F. , 71 J* R 1905, 

D. 

( 0 ) Pre-emption — Resale to vendor 

Where befoK' thi* institution of a suit foi 
pre-emption of land the vendee Inid ic-sold the 
land to the vendor and it was contended that 
the rc-salc was a b«ir to the suit. 

Held, that the contention was not valid 
SukhaY Arura Mai, 105 PLR 1908-.1S5 
P.W.R 1908 

Chkn is, t 

Hefei ence , — 29 A. 125, Dtss. 

{!) Pre-emption- -Wajib-ul-arz qrantinq i iqht 
of pre-emption te SJiarhaijan shtkmij Mauza 
hlarpal, Tahsil Zaffaruial, Sialnot District, 

Jointness of holding is not essential to the 
status of sJuxrak siiikmi, the term being applica- 
ble where the family bond of union still exists 

Held, in a suit for pre-emption of a certain 
huirf situated in Harpal Afaw 2 a,Zaffarwal Tahsil, 
Sialkot District, a collateral of th( vendor had, 
under the terms of the wajib-ul arz of the 
village, a pref(‘i*ential right on the ground of 
relationship Allah Ditta v. Shahua, 12 P.R 
1908 = 22 J^W.R. 1908 = 176 P.L.R. 1908. 

ClMIK, C.J., \ND ReiI), 

^8) Pre-emptwn—Muhalla Wadharian^ Sial- 
hot Qity^D^ht of purchaser to be com- 
pensated for improvement. 


Customs [2 ,~-P unjab)^{GonUnued), 

6.~ Pre-emption. --[Contmuedi, 

The custom of pn'-cinptiop based on coAti- 
giiity exists in !\Iuhalla Wadharian, Sialkot 
City 

Where a purchaser of a house, subject to the 
right of pre-emption, makes impiovemcnts on 
it, in spite of the pre-emptoi’s notice not to do 
so, the purchase! would not, goneiallv, be 
entitled recovci the market-value of the 
improvements and would only be allowed to 
remove them, when it could be done without 
injuring the house Put, whore the nnpiove- 
ments are not unusual and do not greatly 
enhance the value of the* property so as to make 
it difficult for the plaintiff to pav fof them, the 
plaintiff will have to pay the dcjfendant’s 
expenditure Buta Singh Y. Tara Singh, 122 
PR 1907-87 PWR PK)7 = 49 P.L R 1908. 

ChATTIUMI and JoilNSrONK, .7,1 

(9) Pre-emption, in respect of shops—Kaira 
Patrawjan., 

No right of pie-eniption exists by icason of 
vicinage in respect of shops in Katra Pati’angari, 
Amntsar Cit\ Karim Bakhsh v Watt a Mai, 
18 PR lfK)7-7 PLR 1908 = 100 P W R 
1907 fSup ) 

Reid, ,t 

References — 40 1>H 1882, 99 P.R lWf>, m 
P.R 1900, R 

(10) Katrii AhJuwalia, Amritsar City^Sale of 
residential quarters converted into shops — 
Pre-emption, 

Thopertv, which is primarily a residential 
house situate n, Katra Ahluwalia, is subj’oct to 
cinstoin of prii-einption bv vicinage. 1 1 is not 
sufficient, to change the character of the bnild* 
ing as a residential (picirtor, that, for somi' time 
past, it has been occupied only by casu.il ten- 
ants, or that portions havt* been used as go- 
downs by pel sons, who held their business shops 
elsewhere Dial Singh v. Bakshish Singh, 21 
P.R 1907 = 24 PLR 1908*6129 P.W.R 1907. 
Robert.son and L\l Chand, jj. 

References 108 P.R. JH95; 12 P.R. 1890, Ti, 

(11) Mohalla Haoeh Khan Duran Khan^ 
Delhi City~-Sale o/ house property. 

The custom of pre-emption obtains, «when 
there is a sale of house property, in Mohulla 
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Customs ( 2 *-‘Puiiiabt-^(Oo itinued), 

——6 -Pre-emption— (Cowcittded). 

Hato.li Khan Duran Khan, Delhi City. Abdul 
Ghafur Khan y Muhammad Ziauddin Khan, 
147 P.R. 1908. 

ClIATTKKJl ^NI) JOHNSTONK, JJ 

References — 20 IMl 1900, 122 PR 19CK5, 
relied on , 2 P R 1908 (P B }, It 

(12) Punjab Pre-einptiou Act (11 of 1905), S. 
12 (a) “Pre-emption bav'd on leUtionship— 
Rov(!»hionoi* of <i female iiielndod within the 
meaning of the .section— Hindu Law — InluTit- 
ance See Act II of 1905 (Prv.iAn PitH-f Mi»- 
TiON). No 8, 131 P W H 1908 

(19) Pie-<?nipti<)n, ngbt of — Liiuaj i-ain recit- 
ing custom set up — Coneetnesh of entrs in it 
not supported b\ instances— Elhs t See Act TT 
OK 1905 (PllK-KMUTION A( I’), No. d, <)0 P H 1908 

(14) lht5-oiuption JM blnivachara village on 
gnmnd of relationship — proof of special custom 
— Custom of whole tahsil tribe by tribe. See 
PuK-KMPilON, No 18,44 P U P)07^82 P L H 
1908 

—7 — Shamilat Land 

(1) Jurtslu'iwn of CivU and Reaemte (’en/ts — 
Suit foi declaration timl plaintiff had mu 
qarraridanc iiqhts in land -Heoishation 
Act {111 of 1877), S, 17 (d)-~hease— Docu- 
ments constituting perpetual lease. 

The plaintiff sued for a d«*claiation thiit in 
had vinqanoi idai le lights ui the shamilat of a 
village created b\ deeds executed b^ or on b«»half 
of the proprietari bod\ who uwned the shamilat, 

held, (1) that the suit w.is eognisble b\ (hvil 
Court, 

(2) that the deeds constituted perpetual lease 
aud not being registered were not adinissible in 
ovidenco, 

(3) that the deeds could not bind those ownc is, 
who did not join in their execution, and that 
the Hints must be dismissed Jhandad Khan 
Y. Abbas Khan, 189 P L H 1908 

Shah Dis’' anu Kenhinc.ton, jt 

S.-WillB. 

(1) Awans of llawaXpindi 'Jalml — Power of 
a sonless propi'tetor to will away ancestral 
property to daughter in preseme of hts 

broiher-^Gifts aii4 wills 

• 

Among the Awans of Rawalpindi Tahstl, a 
softless proprietor can^ by custom, make a 
yalid bequest of anoeslral property in favour of 


Customs {2,~-PuaJab)—iContinuefl}, 

8. —Wills. — ( Co ntinued ) . 

bis daughter, in the presence of his own*brother 
(a) In this respect gifts ^ind wills are m the 
same footing {b) Amir All v Baggo, 15 P.R, 
1907=.:J5P W.R 1907 -4 PTrR 1908 

JOIINSTONK, J 

References,-^ (a) 81 I' R 1879, 04 P.R 1892; 
115 P H 1892 , 31 r R 1893, 23 P R. 1877, 39 
P R 1877, 3(3 P R 1891, 81 P.R 1894, 93 P, 
R 1891, 12(3 P R 1894 , 15 1" R 1895, 9 P R 
1899, H P R 1903. 8 1* R 1900, 8 P R. 1879, 
7 P R 1891, 107 P R 18‘)4, 13 P.R 1902; 170 
P R 1888, 53 V R 1899, 52 I* R 1892; 79 P R 
1890; **9 P R 1898, 10 P R 1900, 121 P R. IHBG, 
171 P R 1889; 108 P R 1893, 188 P R 1895, 22 
P R 1899, 20 P R 1901 , 107 1* R 1887 (F.B.), 
It (b) 48 P R 1903 (F B ), R 

(2) Alienation bif sonlcss propneior of ances- 
tral iminoneable propertg to daughters — 
Right of cullntei ah of eighth degree to con- 
ieU alienation Rattal Jats o/ J.illo tahsil 
Lahore 

Among tile Rabtal Jats of mouza Jallo, bahsil 
Lahore, a soiiloss propiietoi made a will in 
favour ot Ins daughters beoueatlimg his iinees- 
tral nmnove.ibli* piopiTtv to tboin Tins alion.i- 
bion bv v»ill was contested b\ h].'» c olKi(<‘r<tls of 
the (Mght-h degree Jteld, tli(5 (5ol1ateials cannot 
suececd, on the ground, that it was not shown 
that tlnw had the light to contest such an alie- 
natiion made' to a daughter, oi that ihev had 
the iigbi, 0 ^u^^t‘e(l m pndt'renee to a daughter 
among tlit‘ tube to wliieli they belonged 

Pedigrei* tables wlucb extend bevond the 
seventh or eighth dt'greo are, m mohtc.ises, as 
visionary as those' wliieh, in the ea.sj' of soiiu' 
oxalteil famihi's, derive dosi'ont fi'oni the Sun 
and the Moon. Though Hindu Law iii its strict- 
ness is never followed in agricultural communi- 
ties, yet the influence of ideas inherent in Hindu 
Law IS certamlv not without its effect upon ens- 
tomar\ l.iw in the casf3 of Hindu tribes or tribes 
of Hindu origin Rajo v. Karam Baksb*,’ 11 
P.R. 1908.-.13 P.W R 1908 = 92 P L.R 1908. 

GHATTK.U.n AND RoBERTSON, .1,1 

(3) Haindani Sayads of Talagang Tahsil, 
Jhelum District-Proprietor owning a^uired 
property — Whether male proprietor can be- 
queath sw'h ifhmoveable property. 

In the Jholum Distnet and among the Ham- 
dani Sayads of Talagang faAsiZ, ^ male propnetor 
can make a valid bequest of hfs self-acquired 
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Customs (2,—PuaJdb)^{Conclttded), 

8. — Vi i\\B— {Concluded), 

propert}#, jipart from hit} ancestral proport>. 
Ahmed Shah y. Fateh Bibi, 182 P.R. 1908. 
Clark, c j., and Rattigan, j. 
lleferences:~ll PR. 1904, 85 P.R 1004 
and 22 H. 1904, D 

Customary rent 

Effect of— paid by r\ots ojj rout of zefait 
lands See Mesnk Profits, No 1,12C\\ N 
650 

Cy pres doctrine . 

(1) Ap 2 /hcat%un to chaiity 2 '^ovulod by a 
Parsi donot 

Where under .ilteiod circuTH'it.nKc^s, through 
lapse of time or through othei < aiisos, it appears 
to the Court, that th(‘ chantv provided bv the 
donoi could not bo earned out hteiallv in 
torm^ of lus directions, with arn benefit wliat- 
evei t(» the f)b]ects of his hmiefac tion, tin' 
Court ought not to hesitate to gne its saiution 
to a scheme, which will carry out the charit- 
able mtentioiis of the donor, to he gatheied 
from the instrument establishing the (haiit>, 
as ueaih as possible to the original nitoiitions 
of sucli donor In re Hormasji Framji War- 
den 9 Bom L R. 1208 = 82 1) 214 
Davati, j 
Damage. 

(1) Suit for lujunctioii restraining defendants 
fioin obstructing cdiaiinel of (hm'rnnieiit 
irrigating plaintiff's lands --Whetliei aii\ c\- 
pri'ss finding that actual wms suffeied !>> 
plaintiff necessiuw --Bui den of pi oof as to Sec 
In FUNCTION, No 1, 8 M L T 27 ) 

Damages. 

{\) —for breach of conti act — Veudoi and pm ^ 
chaser -Contract to sell immoveable pro- 
perty— Damages for breach of the contract 
-Contract Act {IX of 187ii)t S. 73. 

1’hc rule in Fliireau v. Thornhill {a) and Jiain 
V. PUthergill (5), that the purchasei of leal 
estate cannot recover damages for the loss of his 
bargain, but onlv his deposit and expenses, 
does not apply to cases of wilful default, nor to 
unreasonable omission to complete the title by 
taking some definite steps m the vendor’s 
power (c). 

Tn India, in cases of breacfi of contract for 
sale of immoveable property through inability 
on the vendor’s part to make a good title, the 
damages must be assessed in the usual way, 


Damagee— . 

unless the parties expressly or impliedly con- 
tract that such inability should not make the 
vendor liable for damages. Ranchhod B^a- 
wan Y. Manmohandas Ramji, 9 Bom L.B 
1087=-82 B 165 

IMaclkot), j 

References — (a) 21 W L 11 L 1078, Diss (5) 
7 Eng and li Ap 158, D (c) 42 B 6 >9 , 2 01 

820, A’ , 11 B 272, not followed 

» 

(2) Suit fo) exclusive possession by plaintiff 
entitled onhf to joint possession— 1‘laintiff 
ousted ffom such possession— Right to 
damages. 

W’lieic d pbiintiff, who Wil‘^ on[\ ciitiUcd 
under ,i Ic.iso no lomt possession of a ciTtiiin 
I propcilx, cliiiiued extlusise possession of .i 
.specihe poition of the piopmtv as against a 
meiiibei of af.innh fiom whom he was nndiMd- 
ed, held, he was not, if ousted from his o\- 
eliisivo possession (‘iititled to receive daiUtigos 
on the fooling that the ousting was wrongful 
as legards his iiiten^st in tlm pioiieitv as an un- 
divided member of the hunilv Marrl Ramanna 
Y Ghattamaneni, l M.BT 277- 18 M 1,.J. 
258. 

Wjiiil, c j wn AliuM'.n, i 

( )) Suit foi damage's foi Incach of contr.ut 
m wnting legistored I. imitation liimitation 
Act Art 11(». Si e LiMriATioN Arr, No 82, 
A W N. (1908), K50. 

(4) , suit to i(‘(o\ei, for brejuli of covenant 

eontamed m least' - 'I'onns of lease emliodied 
m legisU'rod pattah- Art 116, Lumtation Act, 
governs the ( ase Set' liiMriATioN Act, N<^ 81, 
12 C \y N 628 

65) True measiiie of, wliat is Oharaettr of 
possession hefoie Liespass to be ascertained to 
arrive at trui* measure of. Sec AIksM’ IMioffts, 
No I, 12 O.W.N 050 

(6) - , suit foi, liasf'd on fraud —Blaintifi inav 
state approximate amount claimed and may 
offer more Court fees it more damages are found 
to be due. See CoikiEkes Act, No. 11, 17 
MLJ 625. 

(7) Questions as to liability of defendant to 
compeihsate pJamtiff and as to amount of 
damages— First Court holding plaintiff not en- 
titled to damages and diBmissing suit — Court of 
appeal holding plaintiff entitled to damages and 
remanding suit for ascertainment of damages — 
Practice. See Oiv. Pbo. Code, No. 316, 8 C.Tj. J i; 
159 . 
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'Damages'— (Conal uded). 

(8) Suit to rt'covf^r damagos for dofainatiou- - 
Malice, proof- 'CJomniuriieatiou priMli'gcd Son 
Dkkx^ktion, No. 3, 83 F.R. 1908. 

(9) — , iiicasuro of—Wliether oiil> iK‘(Uiiiai\ 
lo^^s of deccaHcd’s family, or, mental suff(3rmg 
of survivors also, to be taken into consideiatioii 
See Act XTIT of 1885 (Fat\l accjdfn^ts). No 1, 
4MIi.T 238. 

(10) Running of interest stopped, when payable 
as—. See (k)^'T^l^cT Act, No 1, 4 M L T .435 

(11) Suit for — See Maliciot’s I'liosrci tion, 
Nob. 1 and 2, 12 OWN H18 ^5) and 817 

Damdnpat 

(1)—, mleof. 

The tule of danidupat does not absolve a 
debtor from liability foi the interest uim‘ when 
he ro-pavs the principal , it nn'rcly piisciibes 
that the amount of the feymer must not t‘Kceod 
that of th(‘ latter By paving off the pnneipal, 
he does not oscnipe liability for the interest that 
he was bound to pa\ with the principal, nor, 
under such < innin stances, is it aiiv defenc'o toa 
suit to recovt ‘1 the interest to plead that the 
dat<‘ of the suit no principal is outstHinding 
KaramchandSadhumal y. Bulchand Seumal, 
2 Sind L.n 10 

Lnc\s, .1 (’ , \Nn Kmioht, \ .i ( 

Iiefercn,o&s 30 H. 452 , 20 B (il I H 

Darkhast Rules (Madras) 

(1) Darkhmi of land tvithtu port limits— 
Power (if Divisional Officer ito make a (ft ant 
without notice to Prestdencij Port Officer — 
Want of notice, effect of 

Where the Divisional Officer, befoie making 
ii Darkh,i.st giant, did not rcfei the application 
to the Piesideuc) J*ort Officer as reijinred by 
Government Ordei, dated 4th Jul\ , 1890, Mis. 
No 4017, Rev , embodied in the Boaid’s Fro- 
ceedings, No. 4.34, dated 21st July, 18<K> it was 
held that the grant was within the seope of his 
authority and that the Caown was bound b^ 
suc'.h a grant 

Though, under the Government Ordei, the 
Divisional Officer was enjoined to (onsuH the 
Presidoncj [*ort ( Jffieer befoi*e making a grant 
of land in Port limits, the ultimate decision 
rested with him Government Order did not 
say that ho was bound to follow th<; opinion of 
the Ihrcsidoney Foit Officer. 

Per Bankaran Nair, ^ — A grant, purporting 
to hftve lieeu made under ^ the Dsirkhast Rules 
by aq officer empowereii by them to make it. 


Darkhast Rules (Madras)— (C'mic//<cZi;d), 

« 

IS binding on the Crown unless it is revoked or 
annulled by an officer of a higher grade, on an 
appeal being prefen cd to him (a). • 

The notice to the Fort Officer is only a form- 
aliU, and the omission to give such notice can- 
not bt‘ moie than an irregularity, as the Reve- 
nue Officers are not bound to follow the opinion 
of the Foit Ofheei and are entitled to make the 
grant evtm in opposition to it. Mahammade 
alias Hummade Bear! y The Secretary of 
State for India in Council, 18 M J 02 = 4 
Al.L T 204 «31 M. 204 

Mnxno and Bankaran Naiu, jj 

References ~ (a)20Ar 208 and 20 AF 742, F.; 
12 AF. 400, 18 AF 434, R 

Dead man 

Appeal pieserited on behalf of deceased party 
— Legal r(*prescntative brought on record- - 
Delay — Tamitation Ait, B 5 Bee Afpual 
(G nxr.HAL), No 3-c 18 Al.L J 403. 

Debt. 

(1 1 Disc hai ge of debt imth proceeds of debtor's 
jewels on debtor's authontff— pledge — 
Suhs&imnt redemption — Revival of debt 
WFicie a ixeditor discharged a debt due to 
him with the proceeds of the pledge of the 
jewels which the diffitor authorised him to 
pledge, the fact that the creditor subsequently 
chose to redeem the j’ewels eould not revive the 
debt which had once been discharged Nila- 
kantam Asari v Chookalingam Asari, 
8 AF L T 293 

Waulis and AJttnro, ,h 

(2)- inelndes arrears of lent, due under sub- 
lease, payable to lessor's zemindar — Liability 
to be attached and sold undci S. 200, C.F 0. 
See Civ. Fro. Codf, No 173, 5 A.L.J 205 

Debtor and creditor. 

(1) Flaee of payment of debt not specified — 
Debtor to follow his creditor — Civ. Fro. Code, 
B. 17. See CJontract, No. 3, 11 O.C. 191^ 

(2) Debtor r eady to pa\' — entitled to reasonable 
f,vcilities for payment -Notice by debtor. See 
Contract Act, No 1, 4 AF.L.T 335. 

Debutter estate* 

Bepresentatwn m suit by person acting under 
the authority of shebait — Res judicata — 
Identity of subject-matter not essential — 
Judgment in previous s^/nt — Admissibility 
^—Evidevce Act {I of 1872) y S, 13, 
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Debutter ^estate — (C onclu / ed ) . 

\ decision obtiuncd in a suit instituted in 
Ills own name b\ a person who was in posses- 
sion ot* and had iiuthorit> to ropiescnt, the 
debuttei estate under an arpannama from the 
'^h'Ohait, and wh<\ in fact, did lepresont the 
debuitcr estate, is binding on a succeeding ske- 
baiL on the principle of the c.ise in 2 l.A. 145 
(a) Raja Ranjit Sinha Bahadur y. Basunta 
Kumar Ghose, V2 C.W.N. 739 
'StHPIIUN AMD ^MoOKiniJl’K, .1.1. 

Beferon’cs — (n) 11 OWN 489 — (J (J Ij J 
4-04, 12 AI 235 and 9 limn 398-2 1 A 145, 2i 

'•c . 

-See HniJi.inus Endow mi: vis. 

-Se<' SmnuiT. 

Declaratory suit 

(1) Cla'iin fur dedannq that defendant teas 
not lireqiuint at her husba7id*s death, ite , 
not maintainable - Pleader's fee 

WluTc N sued for a d<‘t3aration to the elhvt 
that B, his aunt, is not pregnant and was not 
pregnant at the tune of hi‘r late husband’s death, 
.ind the suit was valued foi pn isdietional pm- 
poses .it ll‘' .5,. 500 

Held, that the suit is of puieh a speciil.it i\e 
natiiie .iiid the Courts should refuse to e\<‘reise 
then discretioiiaiw pow-er ot lehei in f.ivour of 
pel sons who bung suits of this deserii>tion 

Held, also, that wlieie a plaint in a dcelaiatoi \ 
suit like the .iho\e has been rejected, it is not 
pioper to allow pleader’s fee. on the jiirisdn - 
tioihil \ahic SardarNarain Singh y. Mus- 
^ammat Basant Kaur, 124 V W U 1908 

Hxttioxn, .1 

^(2) Declaration, light to--Uighh in ^iropei ty 
affected — Subsequent conduct of defaiUt-er. 

Whore one of the sliareholdeis of a jiropeilv 
purported to mortgage the whole est.iti*, held 
the other shareholders had a right to the deel.i- 
ratioii that the defendant could not .ilienatc 
thdi* share, and tins, notwithstanding thal 
subscijucMitl) to the suit the defaulter h.ul ]>.iid 
olT the mortgage debt Sonabhau Bibi y. 
Nathmal Keraai, 8 C.L.O. 185 

BrKTT AMD COXK, .TJ 

(4) Sint for declar.ition of light to inspctt 
books of company— Suit in tip*, nature of applica- 
tion for mandamus- -Conditions on which lelief 
c.in be given. See CouPOUAriON, No 1, 12 
€WN, 825(P.C) 


Declaratory euit— (Concluded). 

(4) Proviso to S. 42, Specific Relief Act— One 
plaintiff out of possession Other plaintiff in 
possession in defendant’s right — Whether right 
to anv further suit for possession affected. Sec 
Spkcikic RnniF.p Act (1 of 1877), No. 8, 6 
A L J. (>40 

(5) N.iturc of dcclar.T.tory decree. SccJliMDU 
Law {Rr:\ rKsioNDii), No. 1, is M L .1. 37. 

(0) Declaratory decree enabling worship in 
.iccordancd with Wah.ibi rituals m mosques 
lhlcfl^ used by the Hamifi sect- Conditions for 
exercmnig right. See ^rAno>rFD\N L\w (Ounk- 
n\D), No. 2, 12CW.N 289. 

(7) Negative declaration - Declaration at the 
inst.iiu e of .1 person h.ivitig tnih a cofitingcncy — 
Court's discretion. See Jim .sou "'’i on ((tUNDUAL.), 
No 4. 12(5 WN. 777. 

(S) I'ahikdar’s liability to .issessirii'iit, not in 
issue See Reo. Vlfl OF 179.4 (J4 enoal Decen- 
Mi\i Se'ITEEMENt), No. 1, 8 G L J. 329, 

(9) Plaintiff in posstjssioii .isking dctjhira- 
tnr\ dc‘cr( I —Limitation. See 1 iIMITation Act, 
No 9, 5 A J. (>37 

(10) .Ali<*ii,iiion h) widow Cornpotene.y of 
heir pre''UUij>ti\e to maintain, in presence of 
w idow ’s is^ueless d.iugbtei Brahmins of ^louza 
S.iinl>iika, Ambala Distru i Sec Hindu Law 
(Am NMioN), No. 14, 149 J’ R. 1908 

(11) IM.iiDtill's th.ince of succession to the 
properly ni suit veiy lemc't-o -Dismissal of 
suit. See Sriiitie Heliij* Act, No. (i, 53 
P L B PKJS 

(12) Right to i(‘uner l(»sscs .xiid expenses 
(oiitingeiit nri an uneeii.iin future event See 
Di CHI E, No 7, 2 Sind. L U ,13. 

Decree. 

( 1 ) Daree piescnbiwj a Londition — A^i^'Otlate 
decice confirniing li—Tiine foryerfo^mance 
of lAindition —Constructioii of decree. 

\ detrtei>t ihe appellate Court merely con- 
tinniug the deiieoof the low( r Court docs not 
give till* phiintilT fii'sh lime for performing a 
((mdition of the oiigin.il dt-crec (a) 

\ decree of the oiiginal (3onrt provided that 
on the plaintiff’s piiying into (5ourt the balance 
I of eoiisider.ition, within a. month from the date 
1 of the del roe, the defendant should oxcculo a 
I sale-deed of th(^ suit land in plaintiff’s favour. 
The plaintiff did not j>ay the .imount within 
the mouth, and after the expir.ition of that 
perunl, the defendant appealed. The decree* of 
3763 28 * 
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Hecve^—iCoiitinued). 

the Kj^penate'Uourt .simply confirmed the docroe 
of tjio lower Court Held, that the idamtiff 
would not be erititJed to execute the decree, on 
making a deposit of the amount within a month 
from the date of the appellate decree 

It is desirable that appellate Courts slmiild 
frame their decree m such a manner as to leave 
no doubt as to whether it is intended to extend 
the time for performing the conditions prece- 
dent imposed by the original deereef. Rama- 
samy Kone y. Sundra Kone, 17 TM.L.J 4f>5=» 
3M.ri.T. M. ‘iH. 

AKII WaUJs, .IJ 

Befcrences^ ~(a) 11 A 346 ; 11 B 172 ; 13 C. 13. 
15 M. 170; 26 0.311, 18 A 223; 15 B. S70 , 
23 A. U)2, B 

(2) Stilt to net aside-- No fraud -Bight to sue 
~~Civ, PrOt Code, S^ 447 -'Next ftieud 
ceasing io he n guardian under the Guardian 
and Wards Act. 

H lll^tltutetl cl suit for redemption which was 
decreed The decree sias afiirmedoii appeal b\ 
the High Court On .ippcal to the Prl^’v Coun- 
cil, the decree* of the High Court was reversed, 
the T*r!v\ Council directing that an account 
should 1)0 tiiken of the defendant’s receipts and 
payments under the mortgage deed and the 
ultimate iialiUice due should bo ccrtibed. H 
had died before the High (’ourt gave its deci- 
sion, and liss throe minor sons were substitut- 
ed on the record, and then mother appointed 
as their next friend. She had also been ap- 
pointt‘d 1)1 the District Judge as their guardian 
under the CTuardniu and Wards Act After the 
decision of their Ijordships ot the Briv\ Conn- 
oil, the High Court transmitted then order 
to the Court below, under S. 610 of the Ci\. 
Pro. Code, with directions to carry it into exe- 
cution A jilcader appeared for the minors 
m thi‘M‘ pro(.eedings, iuit, on the 9tli ofMia 
1905, ufti'r the accounts had been rendered 
h\ both the parties, and it onh remaiiiod to 
examine and consider these ai counts, the j ilea - 
dor informed the Court that he had no instruc- 
tions and could not proceed furtlw'r. The Court, 
however, after considering the accounts passed 
a decree on the ICtb i>f liK)5. Meanwhile 
the mother of the minois had made an appli- 
cation to the District Judge stating that one of 
the minors had attained juajority and praying 
that ho nii^t be appointed in her place, guard- 
laiT of the other two nunc' rim* This application 
was grtfntod on the Brd of Eebmary 1904. The 


Decree— {Continued), , 

Subordinate Judge was not lufonned of this, 
nor was any application made on behalf of the 
two minors for substitution of their major 
brother as their next friend in place of their 
mother who accordingly continued to be their 
next friend in the (%ise pending before the 
Subordinate Judge. Then the major son of 
Hajiplied on his own behalf and on behalf of 
his minor brothers for a rc-instatement of the 
ease and a le-hearing after investigation of the 
accounts, alleging that tho> were not rojiresont- 
<‘d when the accounts were exiiminod b^ the 
Suhordinati* Judge This application Avas lefus- 
ed and no appeal was made against the order 
refusing it Then the iircseiit suit was eom- 
inciiced, the sole pravcT for siioeifio relief being 
that the decree of the 16tli of ^liu 1905 may 
he set aside. 

Helds that the suit did not lie inasmuch as 
the onJ\ relief claimed w^as that the decree 
passed bv the Court ma> lie set aside E\en 
if fraud on the part of the defendant had been 
alleged, the Court w'ould not have anv jurisdic- 
tion to set aside the decree. If othei relief 
liad bfjcn pra\ ed for, and there were proof of 
fraud in obtaining the decree, it might be open 
to the Court to treat the decree as a nullity 
and to gi\e suitable relief But fraud not 
having been alleged or proved and no specific 
relief having been asked foi, except the setting 
aside of the decree the suit could not bo 
decreed (a), Banapsi Pershad v. Ram Napaiiii 
5A.LJ 35^A.WN. (1908), 28 = 3 M L.T. 
128.^;3() A. 105. 

ST^NnKY, C’ ,7 , A^’D BVIIKITI , J. 

Befcrence .— (a) 29 A. 418, li 

(3) KJiecuUon of— Finality of — Decree for 
yre-emytion . 

A deerc'c cannot be regarded as having become 
final, before the date on which the period for 
preferring an ajipeai expires. Gopal Dass Y. 
Mamman Kunwar, A.W N. 1908, 18=5 A.L J. 
186. ^ 
Atkmvi^, j. 

Beferences s—1 A. 132 , 7 A. 107, F. 

(4) Its construction — What specific moveable 
propet ty— Its execution against the judg- 
ment-debtor admittedly not in possession of 
the pj operty— Power of executing Cowtto 
refer to judgment and other docufnenls to 
interpret decree- Civ, pren Code {Act XIV 
of 1882), Ss, 206, 208 and 260, 
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Decree -iContintied). 

In 11 suit for recovering tliree-fourths of an 
estate, consisting of moveable and immoveable 
(valued at Rs. 6,800) property, a decree, based 
on tilt* fjompromis^e, was passed in the following 
terms It is ordered that decree by consent 
or thrt»o-fourths of Nur Bakhsh’s estate, both 
moveable and unmovoable property, be given in 
plaintiff’s favour Plaintiff pays to defendants 
Rs. 5,000 for expenses, and &c No costs allow- 
ed, Rs, 5,000 paid into Court.” 

Held, with reference to the compromise and 
tin* plaint, that this decree sufficienth com- 
plies with the provisions of S, 208 of C.P.G , 
and under it the decree-holder can recover 
throe-fourths of the moveables or its value, 
Rs 0,800 by executing it as provided under 
S. 259 of the same Code, against any of the 
judgment-debtors, it being immaterial w^hother 
.my of them has or has not possession of the 
moveiible pu'operty decreed (a). 

Hddf also, that an executing C’ourt’s husi- 
ncss Is simply to interpret the decree as it 
stands and not to question its correctness , but 
it is at full liberty to refer to the judgment or 
anv other document on the file in order cor- 
icctly to interpret it , and when there is a diver- 
gence between the decree and the judgment, 
the proper course is to dii'oct the decree-holder 
to apply for amending the decree to the Court 
which ongmallv passed it. Radha Mai Y. Imam 
Bakhsh, 60 V W.R. 1908 

UOUKIITSON AND SlIAll DiN, JJ 

Lleference . — (a) 1 C W.N 170, D, 

(5) Against son as representative of father, 
validity and binding nature of, 

A decree was obtained against the son of a 
deceased as latter's representative, held, that as 
such representative, ho was bound to pay out 
of the assets of the deceased. Y. Baharathan 
Batter v. N. Narayanan Hair 3 M L.T 314. 
8ankui\n Nair, j 

(V)*Execution sale— Property purchased sub- 
ject to a mortgayet but not mortgage execut- 
ed by judgment-debtor — Estoppel — Pur- 
chaser equally bound as judgment-debtor. 

The question raised in this case was one of 
law and it was this. Whether or not a purchaser 
in execution of a money decree purchased 
property, subject to a mortgage, though the 
mortgage was not executed by judgment-debtor 
himself, when the judgment-debtor would 
himself be estopped from denying liability 
under the mortgage on account othis conduct 


Decree-— (Con jiaue d), 

in the mortgage tran-iaotion ? Held, that the 
purchaser was equally bound, as the judgment- 
debtor, inasmuch as the right, title, and interest 
of the judgment-debtor had passed to him (the 
purchaser) , and so the property purchased by 
him w^ould bo subject to the mortgage. Pra- 
yag Ra] v. Bidhu Prasad Tewarl, 35 C. 877. 

MiTRA and CaSPERSZ, JJ. 

Beferenies.—^ C 266, 20 C 296 (P.C.); 22 C. 
909 ; 10 C W N. 313 ; 11 B D R. 46, li. 

(7) Right to recover losses and expenses 

contingent on an uncertain future event — 
Decree, whether executable— Civ. Pro, 
Code, S. 814. * 

Where .i decree directed thjit the plaintiff 
should satisfy certain debts due jointly by' him 
and the defendant, and that, if he failed to do 
so, and if any creditors made defendant pay" 
any amount, the plaintiff should be liable to- 
l>ay the same along ‘‘ with losses and expenses,” 
to the dofondcint, who should be entitled to 
have the money by execution through the Court, 
held, that the right to recover losses and 
expenses, being a right contingent on uncertain 
future events, could not be ascertained in exe- 
cution of the decree itself, but was merely 
declaratory. It could only bo enforced in a 
regular suit instituted in that behalf (a). 

Held, also, that the direction that the defend- 
ant could b\' execution recover something 
which was altogether dehois the decree was 
therefore [nueaningless and m callable of being 
enforced. Gokaldas Dwarkadas y. Otandas 
Dwarkadas, 2 Smd L B. 33. 

Pratt, j.c , and Hayw'ard, a.j.c. 

Reference .—(a) 1 Sind. L.R. 184, R. 

(8) — directing sale of mortgaged property in- 
cludes costs awarded by it — Procedure to be 
followed by decree-holder in recovering costs. 
Sec Tuansker op Property Act, No. 60, 12 
C.W N. 364. 

(9) —, personal, against shebait, attachment 
of immoveable property in execution of— -Valid- 
ity of objection that property is debutter triable 
under S. 244, Civ, Pro, Code. See Civ. Pro. 
Code, No. 157. 12 C.W.N. 310. 

(10) — based upon private award and on one 
made through Court’s intervention, whether 
any difference betwoeti^whethor appeal lies 
against decree based on private arbitration 
award. See Civ. Pro, Code, No. 282, A/W.N. 
(1908), 64. 
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Deoree— ( Ccn^»2/e<2). 

(11) Form of decree — Suit against successor 
in tbe oilicc of manager of a mutt for debt in- 
c,urrod by'prodeoessor. See Religious Endow- 
ments, No. 8, 17 M.L.J. 558 8 M.L.T. 95. 

(12) Sons of deceased Hindu brought on record 
in pending suit as father’s legal representatives 
— Form of decree to bo passed. See Hindu Law 
(Debts), No. 2, 18 M.L.J. 36. 

(13) Satisfaction of, not certified * owing to 
decree-holder’s fraud— Application by judgment- 
debtors after time to have certified. See Civ. 
Pko. Code, No. 172, 12 C.W.N 485. 

(14) — passed against benamidar binds benefi- 
cial owner. * See Benami Tkanb actions, No 2, 

4 A.L.J. 689 = 30 A. 30. 

(15) Adjudication on rights of defendants m 
an interpleader suit is a, and appealable. See 
Civ. Pro. Code, No. 5, 4 A.L.J. 683-A.W.N. 
(1907), 270= 30 A. 22. 

(16) Dismissal of appeal under S. 551, CPC, 
is a— suporsodmg that of the Court below. 
See Civ. Puo. Code, No. 30, A.W.N. (1908), 

m, 

( 17 ) — ^ alteration of, of first Court so as to 
make co-defendant liable directing recovery of 
mortgago-dobt against co-defendant in favour 
of plaintiff, upon appeal by defendant. See 
Appellate Court, No. 1, 12 C.W.N. 720. 

(18) Order dismissing application to set aside 
award, whether decree. See Act IX op 1899 
(Arbitration), No. 3, 14 Bur. L.R. 129. 

(19) — Character of, on what depends. See 
Landlord and Tenant, No. 18, 7 C.L.J. 652. 

(20) — ordering sale of non-exjstent village, 
incapable of execution — Reasons. See Execu- 
tion OP Decree, No. 14, 6 A.Ij J. 403. 

(21) Suit tried partly hy one Judge and 
partly by another — Preliminary order by first i 
Judge before completion of evidence, whether ! 
decree— Effect. See Civ. Pro. Code, No. 106, 

4 L.B.R. 256. 

(22) Mx partfi decree under S. 90, Transfer of 
Property Act — Inherent power of Court to set it 
aside — Personal decree for a large sum not to 
be made ex parfe— Decree under S. 90 when 
can be passed — S. 4, Succession Certificate Act. 
See TniNSPER op 1>ropehty Act, No. 61, 35 C. 
767. 

(23) Money-decree against several defendants 
— Agrdbment discharging o^e of them — Part 
adjuatmont of decree— Certificate necessary. 
Sen Civ. Pro. Code, hb, 169, 4 M.L.T. 229. 


Decree— (Coac^ud^d). * 

(24) Where Court has to execute a decree 
which is badly drawn up and ambiguous, it is 
permissible to refer to the pleadings in the suit. 
Sec Rxfjcution op Decree,* No. 28, A.W.N. 
(1908), 267. 

(25) Whether, is declaratory or capable of cx<‘- 
(iution — Construction of — Intention of parties. 
See Construction of Decrees, No. 1, 4 M.L.T. 
330. 

(26) — See Execution op Decree. 

(27) Order refusing to stay execution of .i 
decree under appeal, whether a — , Sec Civ 
Pro. Code, No. 6-a, 2 Sind. L.R. 24. 

(28) -directing sale of M>aA;/ property, validity 
of. See Civ. Pro. Code, No. 158, 18 M.L J. 21. 

(29) In suit to enforce mortgage bond, cxe- 
, eutod b} two joint brothers, Jigauist surviving 

brother .and sons of deceased brother, iiiou* 
than MX years after due date of bond, nature 
of. Sec Hindu Law (Joint Family), No 2, 7 
C L J. 195. 

(30) — Sec Construction op Decrees. 

(81)— See Execution op Decree. 

Decree-holdeF. 

(1) Executing mortgage decree — Recovery of 
cjohts awarded by decree— whether propel ties 
other than those mortgaged saleable for the 
purpose. See Transfer op Property Act, 
No. (K), 12 C.W.N. 364. 

(2) — not making claim within time, pn‘- 
scribed by the Bundlckhand Encumbered Es- 
tates Act against judgment-debtors taking 
benefit of the Act— Right to recover from judg- 
ment-debtor, that had not availed himself of 
the Act, anything more than his proportionate 
share of debt. See Act I of 1903 (N.W.P.), 
No. 1, A.W.N. (1908), 43. 

(3) Right of survivor of joint decroe-holdeis 
to execute a decree passed in their favour — Hon* 
of a decree-holder, right of, to execute dcftrt'c 
See Act VII op 1889 (Succession Certipi- 
c.iTE), No. 3, 10 O.C. 378. 

(4) One of several— as minor — right to exten- 
sion of time after cessation of disability — right 
to execute whole decree. See Limitation Act, 
No. 12, 7 C.L.J. 308. 

(5) — putting property to sale without disclos- 
mg his lien, effect of — Purchaser without notice, 
liability for the undisclosed lien. See Execu- 
tion OP Decree, No. 13, 11 O.C. 206. 
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Deed. 

(1) Cancellation of— Conditions— Equity. See 
Cancellation of Deed, No. 1, 150 P.R. 1908. 

(2) — feec Construction op Deeds. 

Defamation. * 

(1) Miimter of charitable institution com- 
mumcattng to a lady attached to Ota mis- 
s%on^ intimating his disapproval of her 
proposed marriage— Communication pri- 
vtleged-^Malice, pt'oof of, 

\V hero a minister in chai^ge of a cliaritablo 
institution having promised to perform the 
irLiriiage between a lady attaohed to the mis- 
sion and the plaintiff, subsequently wrote to 
the Itidv, on further information supplied to 
him, regretting that he could not conscienti- 
ously have anything whatever to do with her 
iTiariiage with the plaintiff, informing her at 
the same time that he had not sought for in- 
formation and made inquiries, but that fact*< 
Inid been brought to his notice which he had 
ttikeii trouble to look into, and that he was 
forced to the painful conclusion that the plain- 
tiff was altogether unworthy of her, held that 
such communication by the clergyman was a 
pi’ivilcged communication, and that a suit to 
recover damages for defamation b) the plaintiff 
could not be sustained, no malice having been 
proNod Where the existence of a privileged 
occasion is established, the plaintiff must give 
aitirinativc proof of malice, that is, dishonest or 
roclvl(‘ss ill-will, m order to succeed. It is not 
for the defendant to prove that his belief was 
founded on reasonable grounds, and there is no 
diftci*cnco in this respect between different kinds 
of |)iivilegcd communication To constitute 
iiialice there must be something more than the 
absence of reasonable ground for belief in the 
matter eommnmcatod X Y Z, 83 V.R. 1908 
.--.1T2 P W.R 1908. 

Clauk, C.J., AND Reid, j. 

(2) Whether action for libel or slander will 
lie .iigainst accused persons defending them- 
soli^bs— Whether and when reply to notices of 
action are privileged— Whether such action will 
lie against judges, counsel, witnesses, or parties 
for woids written or spoken during proceeding 
before Court or legal tribunal. Sec Tort, No. 4, 
18 T!il L J. 353. 

Defence 

Conditions under which Court may strike 
out— of dcfendimt. See Civ. Pro. Code, No. 99, 
C L.J. 296. 


Dekhan AgFioultavUtg Relief iot. 

—See Act XVII op 1879 (Bombay), 

Delay. 

•0 

(1) Effect of delay on a claim to mandatory in- 
junction. See Easement, No. 1, l2 C.W.N. 
619. 

(2) — by reversioners in suing to protect their 
reversionary rights— Effect. See Customr 
(Punjab) Alienation, No 4, 30 P.W.R. 1908. 

(3) Whi^t amounts to unreasonable delay. See 
Co-ownerb, No. 2, 4 N.L.R. 120. 

Demapoation. 

(1) Demarcation of village boundaries accept- 
ed by Settlement authorities and agreed to 
by defendants^ suit by Government to im- 
pugn correctness of Secretary of State for 
India m Council^ suit for possession of land 
by, 

• 

In December, 1806, it was decided, as be- 
tween Government on the one hand and the 
defendants or their predecessors on the other, 
that the whole of the town of Tanda should be 
regarded as Nazul property with the exception 
of the hamlet of Nawagunj This decision was 
upheld m appeal m 1871. In March, 1871, the 
Deputy Commissioner passed an order directing 
that the boundary should be demarcated. Al 
amin was appointed to demarcate and bo sub- 
mitted a report, together with a map in which 
the boundary was shown This demarcation 
was accepted by the Settlement authorities 
and the Settlement papers were drawn up 
accordingly. The demarcation of the bound- 
ary was accepted as correct bj the defend- 
ants or their predecessors in title under a 
rannamah dated the 29th May, 1872. The 
defendants or their predecessors had been in 
possession of the land, which was demarcated 
as their property, ever since 1872, and this area 
of laud was included in the had-hasi village M, 
which was settled with the defendants and 
their co-sharers. In 11K)4, the Government 
brought a suit for possession of certain lands, 
alleged to have been wrongly included in the 
hamlet of Nawagunj and impugned the correct- 
ness of the proceedings and dcmarcatioii which 
had taken place m 1872. 

Held that, having regard to the circum- 
stances of the case and the conduct of the 
parties through a long period of more than 30 
years, the plaintiff w&s bound to abide by the 
demarcation proceedings of 1872 and could /lot 
be allowed to impugn their correctness.^ Laoh- 
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Demarcfttloft— widd). 

man Par shad v. Seoretapy of State for India 
in Counoil, 11 O.G. 30. 

liniFFiN AND Evans, j.c.s. 

Brcfeicnces . — G. 312, J?*. and 9 O.C. 
301, iU. 

Deposit. 

— by stranger on behalf of judgment-debtor 
to set aside sale— Order sotting aside sale 
reversed on appeal — Right of decreo-Jiolder to 
attach deposit money. See Civ Piio. Codi*, 
No. 205, 13 O.W N 100. 

Desertion. 

Husband deserting and iibiiiidonmg his wife 
— Lapse of * time — I lusband not entitled to 
claim custody of wife. See Restitution of 
CONJ tfMD RIOHTS, No. 2, 82 IMl 1908. 

Devise. ^ 

— , power of, amongst Shiah ^rahomedaus— 
Extent— ValidUy . See Mahomkd\n Law 
(Will), No. 1, A.W.N. (1908), 55 

Didwarl tenure. 

(1) MimraU, right to—Digwa'n Jnigir 
Manhhiimf nature of — Molar an Icaia of all 
surface and sub-soil rights granted hij Dig- 
war — Govermnent, consent of — Oovermnent, 
rights of—Landlord, rights of—-Sannarari 
ijara settlernent— Cover nmeni, if a neces- 
sary party-^Constructive poss c s* s w u — 
Wrong-doers or trespassers— Limitation — 
Ejectment — Digieari tenmcj if analogous 
to Ghatwali tenures — Dig war, right of, 
chai actor of, — llesume of the hiHory and 
law on the subject — Besumption of tenure 
The cireumstaiKH's that the Diquar has all 
along been responsible to Goveniineiit for the 
duo discharge of his duties, that the appoint- 
ments to and dismissal'; from the office have 
been all along made by GoAornmont and that 
the {Digwari) tenure has pass('d to the persons 
whom GoM‘mincnt has appointed, show that 
the holder of the tenure is not a servant under 
the landlord responsible to him for the due 
collections of tlic rent of the estate, and that 
he did not hold the tenure .is a simple % jardar 
under the landlord lespousible to him for the 
rents of the tenure and receiving as Jus remu- 
neration only the man lands. 

The Dtgwan Uuure is an ancient and here- 
ditary tenure held subjecU to the payment of a 
fixed laudloi'd, on condition of 

the perfc^mianuc of certain police or public ser- 


Digwarl tenure— 

vices, for the due discharge of which tlie bolder 
has been responsible to the Government, which 
alone has exercised the power of appoiiatnioiit 
to or dismissal from the office. 

The Government having all* along asserted a 
right in the Digwari mouzahs on the ground 
that they are public service lands, and in 
granting permission to the Digwar to lease out 
the property, subj'ectto the condition that the 
settlement was to bo made without prejudice to 
the rights of Government, the same position 
having been maintained by Government, with- 
out any objection having been raised b> the 
landlord, and the landlord having advancc‘cl an 
'exclusive light to the sub-soil profits, in which 
the Government has ii substantial interest Jis 
affecting the profits derivable from the teninc, 
the Government is, m a suit brought b\ the 
landlord for a declaration that the sub-soiJ bt*- 
loiigs to him and not to the Digwar or Ins lesst*t‘ 
ji necessary partv (n) 

(Constructive possession applies only in a\oni 
of a rightful owner and need not (as a rule) be 
extended in f.ivour of a wTong-door, wdios<5 pos- 
session must be confined to land of which lu* is 
.wjtiially 111 possession (6) 

Occupation b\ a wiong-doer of a portion of 
laud only (.aiinot be held to constitute const luc- 
ti\c possession of the whole so as to enable* him 
to obtain a title by prescription. 

Whole the light to tht' sub-soil coal has not 
been asserted by the Digwar openly to the l%now I- 
edge of the landioid for more than the statutoiy 
jicriod of twelve \ ears, though there may havi* 
been no concealment that the Digwar has been 
wording the coal, a suit by the landlord for the 
sub-soil cannot be held to be haired by limit.i- 
tioii (c). 

The enactments dealing with the (Ihatwals 
of Birbhum are not of the nature of jinvate 
statutes. 

A clear distinction must be drawn betw^een the. 
grant of an estate Inn Joned with certain (luii(*s 
and the grant of an office, the perform ance**. of 
whosi* duties is lemunerated by the use of cer- 
tain lands ; and a further distinction must also 
be drawn betw^ecn a grant for services of public 
nature and one for services, private or personal 
to the grantor. The former class of grunts iii 
such instance are liable to resumption by the 
granter, while the latter class arc not so liable 
{d). 

The Digwari tenure having l^en created in 
i the firSt instance to enable the holder to dis- 
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Digwari teoxivt^^iContmmd) 

« 

<;hargo public duties, .and it all along having 
been so regarded, it jb not liable to rosumption 
b} the landlord. 

The position of the Digwar is analogous to 
that of the Ghatwals in Birbliuni and the 
Dtgwar }xa\mQ been recognized throughout as 
possessing the same lights, it must be hold 
that the mnioral lights in ibo tenure do not 
belong to the zemindar (<;). 

The tenure was cicated as a permanent 
teiiuio on a lixecl leut and was hcntable, the 
zemindar reserving only a hxod^^uit-rcnt (/). 

I’he Digivar as holdoi of a peimancnt temiie 
possesses all underground 1 ‘ights including 
iniiiiiig lights, unless there is an o\prt*ss re- 
servation to the central \ (g) Brojo Math Bose 
y. Raja Sri Sri Durga Persad Singh, 5 G L J. 
5H3-d4 C 75B = 1*2 C.W N. 1<M. 

Bur IT AM) SlUHFLDDIN, JJ. 

Ref O'! cnees —(a) 21 B. 22‘) ; 44 Cli D. 374, 
Distgd. ; 13 B h.R UH , 22 W.H 52 , 6C.L R. 
154, It {b) 24 C. 256, IL (o) 31 C 367 , 19 W.R 
Kiig 444 , 6 011 1) 719 ; 1 Gh and Jjef. 8, R. {d) 
13 Moo 1 A. 438 (463) ; 22 C. 938 (941), R, (Jj 5 
C. 389 on appeal 9 (J. J87, It (/) 22 C 533 (543); 
1 1 M I A. 433 (466), R, (g) 3 G.L.J 59, F , 3 C 
L J. ;406, 33 G. 20 ) (215), H , , 9 C'- W.N 292 .tiid 
2 G.L J 20, 7 ) 

(2) Service tenure — Resum'i>tion> — Digwars of 
Ratnjurh — Dismissal bjj Government and 
resettlement miih them as sikmi ialoohdars 
—Default, ^roof of— Act Vlll, B.C. of 
1878, settlement under— Effect, 

Th<‘ Digtvari service in this case correspond- 
ed closcl) with wh.it in other cases h.i\e becji 
termed ghatwalli. Tlieie is iiotliiiig in the use 
of the term Dig war to raise any iiresumption in 
favour of the contention that the holders of 
l.'ind by a service so naiuod hold as personal 
servants of the R,ijah If iin> thing, the pre- 
sumption Would seem to be the other way. 

'^hc jjowerof G over iiin cut although geiiei.illy 
evcrcised through the Kajah was .ilways recog- 
nised as supiemo with respect to the supervi- 
sion over the Dtgwars in regard to the discharge 
bj them of their police duties The Rajah of 
Ramguih never possessed or exercised a right to 
dismiss the, Digi/^ats and to resume the Dig wan 
grants, save in cases of de'fault , and by the 
terms under which persons held Digu'>ar% grants, 
no such power <vvas given oi* reserved to the 
Rajah 
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Digwari tenure— 

The dismissal by Government of the Dig- 
wars and the substitution for thorn of a now 
system of rural police supposed to l>e of .4lipo- 
rior quality did not entitle the Rajah to resume 
the lands as for default. 

Tho subsequent settlement of the lands by 
Government, purporting to act under Act VTIl 

B. C. of 1878, with tho dismissed Digwars, 
treating them asSi/imi talookdars, and impos- 
ing on tlyim assessments for road ami iiolico 
purposes of an araoaiit far beyond the burden, 
which previous! V rested on the holdings in tho 
shape of supplying patrols, amounted to a con- 
tmuance, in the form imposed by stuitutti, of 
their public duties. There was no def.uih. Nam 
Narain Singh v. Tekait Ganjhu,* 12 G W.N. 
178. 

PldOT \\I) BEVK!lL^'^, JJ. 

Diligence ^ 

ElTect of— in suing. Sec PiiK-KMi’i nix, No. 20, 
20 P H 1908. 

Discretion 

(J)— tJudgi' refusing to lu'ai pleadt i , not named 
111 vakalathnamah appe.iiing for .mother who 
is ill -Ap])lic.ition lor adjournment by junior 
not mstruct(‘d lo .irgm* icfiiscd — Lli^Jorclion 
vsiongly (‘xereiscd — Proper coursi undoi cir 
cunisUnecs. Si^c Act X of 1859 (Br.\(i m Ri’NT 
RjicoVKit^), No 1, 7 0 Ij.J. 426 

(2) — must not 1)0 arbiti.iiy — The tenii imports 
exorcise of judgment. See A(T 111 of 1888 ((3jty 
OF Bomiiay Mi Njcii»\Lin), No. 1, 10 Bom. G R, 
821 

Diemissal of suit. 

— foi dcbiult of ,i])pc.u*ance — No appeal aiioc 
by Counsel -SiidicK'ut c.iuse for sctlmg aside 
o)dei of dismissal. See Crv. Pitu Coi>H, No. 88, 
10 Bom L R 904 

Disposseseion. 

— of judgment-debtoi 's tenant by auotion- 
puiehasei on obtaining delivery of posbcswon 
undei S. 318, C.P C , whethei is in due course 
of law. Sec Spec 1 FI o RmaicF Act, No 2, 12 
O.W.N 694. 

Dissolution of marriage. 

(1) —, delay ju presenting and prosecuting 
petition foi — Satisfactory explanation to bo 
gi\eii foi dolay— I'^ailure to do so— Effect. Soo 
Acn' IV OF 1869 ^Divokck), No. 3, 12 

C. W.N, 1009, • . 

(2) — -See Diyokce, 
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Dlstpiet Court. 

Meaning of the term — in S. 29 of Inventions 
and Designs Act. See Act V of 1H8M (Inven- 
TioSs AND DKsroNs), No 1, 12 C.W.N. 44G. 

DiYlsion Bench. 

— of High Court making reference to Full 
Bench— Chief Justice refusing to constitute 
the Dench — flower of Division Bcucli to re- 
hear case. ftco Ci\ Pro. Coni’, No 142, 5 
A.L.J. 285. 

Divorce. 

(1) Suit by wife for dissolution of her ni.irriage 
with husband under S 10 — Husband not ap- 
pearing at the hearing— Husband committing 
cidiiltory after last condonation of former adul- 
tery and cfuelt} — Efiect, See Alt IV of 1HG9 
(PrvoiiCE), No. 2, 14 Bur L.R. 178. 

(2) Adultery of the petitioner is a leg.il ground 
on which the Court can refuse tlic petition for 
di\orce. See Act XV of 1^0.5 (Pars i Mvicurvc.i 
AND OnoROF), No. 1, 10 Bom. L K lOl'i. 

Divorce Act. 

--See Act TV of 18G9 

Documents 

— not nieiitionod in list annexed to jilaint 
— Failure to jnoduei' .it trial — Diseietion of 
Coint undc" S 18M, Civ Pro. Code tt> iC)oct 
— Dut) of Com t 01 exercising such diseietion 
— [ntentioii ot s<‘ctioii, not to shut out forin.il 
evidence of dociuncnts beyond suspicion, but to 
prevent fraud— I^laintifT need not produce do- 
cuments relied on but not tiled witJi pl.iint 
unless failed on bv Com t. See Civ 1*110 (’odf. 
No 1(X), 12 C W N 812. 

Dower 

(1) Claim foi (lower, whether (<in be imiuded 
in ii suit for miieritsinee See('\i se ot’ Aition, 
No. 1, 11 O C. G9 

(2) Succession to unpaid d(jwer of deceased 
fi*mal(‘ among INTabomedan Rajputs of Ijudhjaii.v 
District— whether governed b\ AlahoiiiedHU 
Law or custom. See Ci:.stoms (^u^, 7 An) Tn- 
JiFRiuvNCK \M) Succession, No d, 48 P H 
1908. 

Durbanga Raj. 

Bahuiina grant— ^loitgage bv grantee— Legal 
HGcoBsity — Ahonabilit}— Aneestnil proper t\. 
See Babuana Gkanl’, No 1, 12 (^\V N OfiG 

EasemenU. 

• 

(1) Ancier.t hyhts—Substa>itial mUoference 
• -l^Kiitance — lieflccU d U'jht — Mandatory 
%njw>ctionf refuel of ^Vday— ’Damage'^, 


EasementB— (Cen/intMjd). 

The right of the owner of the dominant tone^ 
ment is a right to the reception of light and air 
111 a lateral direction ; but to constiffute an 
actionable obstruction, tlic same must amount 
I to a iniiHance. • 

! The question, that has to be decided, is not 
how' much light 18 left in spite of the ob.strue- 
; tion. but whether there h.is been such a diminu- 
tion of light as to ('(.institute an actionabki 
, nuisanec (n) 

Wheic it was ing(‘d that, .ilthough the natu- 
I r.il light coming into the dominant tcmMiient 
! h.id been dnnimslied, the ri‘fiected light had 
! increased w'lth tin! rcsiilt that the rooms were 
bettei lighted than Indoic, but it was admitted 
that if the building was raised, the light 
coming into the bnilding would be wuioush 
alT(‘eted. 

Held, that the right of the domiii.int ownei 
j (to light) should not be made dependent on bis 
I refr.iiiung from exercising his undoubted light 
J of r.using the height of bis building , there wa^ 
I thus . I substantial niUufineiKA* with his rights 
Anath Nath Deb y J.C GaUtaon, 1-2 I W N 
c; 

Fl.nCKKR, I 

Jlefcrenccs .^{a) (1904) A (’ 179, P\. 2 C,) B 
722, n 

(2) higlitamL au — IiiHriiii injunction — (^uia 
timet action 

Theie are two ue(.ess,irv ingredients foi (jma 
} tifnot aetiou 'I'licre must, if no actual damage 
I isprov('d. 1)(^ pioof of nnmment dangei, and 
j theie must .ilso be pi oof that the apprehended 
j d.image will be very substantial oi inep.iralile. 

' Gangabai v. Purshotum Atmaram, 9 Bom. 

; Iili 'n2---{2H lie 

j r 

, (1) Haseme..tof necessity, Jiou anses-^^Clmm 

to take plough and watei tlDougfi another' i, 
land No allegation of severance— l4%mhta- 
tion Act, S. Cl. 

' FuiscineiiLs mav arise in several ways One 
ol thtis(j wavs IS bv implied giant. 1 pon sovei- 
■ anee of heritage into two oi more paits a grant 
mav he implied of all those casements without 
which the eujovmcnt of the severed portions 
' could not be had* at .all, and this class «ire 
■' iLsually termed easements of necessitv 

[ All c.xsuinent of necessitv caifiiot aiise iii an> 
j otlier wav* than mi sevcrauco of tenomonts (a)- 
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SaiementB— (Con^tnued). 

Where a person claims the right to take plough 
and water through another’s land, and there is 
no allegation of severance, such a claim can 
only bo based on S. ‘2G, cl. 2 of the Limitation 
Act (6). Po Kin V*. Haung La, 4 L.B R. 246. 
1k\m\, o.c.j. 

Befcrences -—(a) 2M. 46 ; Gale on casements 
7th Ed , ]\ 96 , A’ (h) 2 L B.R 134, ii, 

(4) Ancunt light--- Jbiafc7iteiitf non-us^r of^ 
how far a release — Transfer of dominant 
tenement — Alienation if easement after 
attachment — Code of Civ, Pro. {XIV of 

jS. 276 — License— Damage— Manda- 
tory injunction. 

The non-user of an oascinont is not an 
implied release of it, and the transfer of the 
dominant tenonient carries with it the casement 
which then existed, .ilthougli in suspenst) foi 
the time being 

The oasemoiit of light and air falls within 
the definition of immoveable property and can 
ho extinguished bs the dominant owner releas- 
ing il, oxpiessly oi implicdl), to tlie scivicnt 
owner. 

Tf an casement enjosed b^ the dominant 
tenciiK'nt is expressU relc.isod, after (he latter 
IS attached under a decree, it is an alienation 
of a portion of that piojiertv within the mean- 
ing of S 27b of the Code of Ci\. Pro. (XIV 
of 1H82), and the transaction will be void. 

Alorc blocking U]> of the ap<‘itures of ancient 
windows would not neccssaiiK amount to an 
abandonuient of rights of eascinont Krishna 
Dhone Mitter v Nandaranee Dassee, 12 
C \V N !169--3r> (’ 889 
Chiity, .1. 

(5) Hiyatian owneiSf vj^jjcr and lowei — lie- 
lations between such I'egardiny right to i(Si> of 
river water — riparian ownci acguxr- 
tug easement to irrigate hts land— Limita- 
tion Act, S, 26—Srh, IT, Art. 4i7— Custom 
— Vicinity. 

An up]>er ripuruin ownei can acquire an case- 
ment apart from the modi* of acquisition 
mentioned in S. 26 of the Limitation Act {a) 
Hut, if he relics on custom, he must jirove that 
it was ancient, continuous, jieaceiihle, roason- 
ahle, certain, comi>ulsor\" and consistent with 
other customs regarding Ihe right to irrigate 
from the i ivor 

Riparian owners claiming a nght to the extra- 
ordinary use of water, i.e., to irrigate their 
village lands frdhi the water of a nvor running 


BasementB -(Cuaefuded). 

through their village by putting up dams there- 
in, must not interfere w’lth the rights of the 
lower riparian owners (6). Any such lutorferdhce 
would be unreasonable and inconsistenLwith the 
! rights of others. It can be allowed onh in pur- 
suance of some arrangement arrived at between 
the partie‘i interested, or as entailed by the 
successful acquisition of a prescriptive right (c). 

When a suit is not one to reco\ er aii} propm-t} , 
hut one for a declaration of the plaintiffs’ nght 
to put uii dams in a rner and to irrigate their 
lands by means of sucli dams. Ait 47 of Sch. 11 
of the Limitation Act has no apiilication. 
Eshan Chandra Samanta v. NilMoni Singh, 
35 C. 851. 

C\srKusz AXi) Sh MiiannuN, oj > 

neferences .—(a) C 39t (40S), Jl. (b) 12 
Moo. r.C. 131 (1561 , 7 ir.L. f;97 and (1904) A. 
C. m. B. (c) 29 C. 100 (110) , 24 U. 865 (P C.) 
= 24J.A. 60, B. 

(6) Way, tight of— Implied gt ant— Alterna- 
tive defences— No ohjeciton— No prejudice. 

No grant of an easement can be implied from 
a defendant using a l.nid for (Mglit >cars without 
am objei tion on the ]>art of th(‘ plaintiff. 

Pet ^lookerjco, J. — 'I'liere is no implied reser- 
\ation of an (‘aseiiK'iit lu e.isc one tiansfeis a 
part of Ills land over w’hioli ho has pieviously 
oxeicised pruilegi*, in favour of the land he 
retains, unless the biirdim is appaieiit, umti- 
nuons and strictly le^cessan for the eiijo\ment 
of the land letained (rr). 

Implication of a grant of easemenl, upon the 
se\eiciiice of a toneinoiit, extends to a way 
which is a foiiin'd or met.illed road. 

It IS open to a defendant to ^t‘pup alternative 
defences eg, to set up as a defence, tliat he 
was the owmer of the pioperty in disimle and if 
he was not the ownei , hr. had a right of easement 
over it (6). 

A plaintiff Will not br* allowed to raise any 
objection as to the defendant's setting up alter- 
native defenctfs, at th(‘ appellate stagt‘ of the 
suit, when uo siicli ob)eetion was raised m the 
Court of first mstancr', and it was not shown 
Hiathewas in an\ vNa> prejudiced (c). Pur- 
nendtt Narain Roy y. Dwijendra Narain 
Roy, 8C.L.J 289 

MaCUIHN, C.J , ANT) Holmw'ood, j. 

Befcrences (o) 4 Do. Gex. S. 185^46 

E.R. 888 ; 12 Ch. D. 31 ; 25 Ch. I). 559 ; 26 C. 
811, A‘. (5)4 C.L.J. W = 34C. 51, Appl. (c) 4 
C.L.J. 307, n . , 

3703 29. 
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Basements Act (Y of 1882)* 

l^JUght to water whenever ivatef was 
Sold ta the owner of the servient tenement 
^ hy the Government. 

Wliore it was found that the plaintiff had the 
»right to take water to his own land through a 
channel on the defendant’s land whent'ver the 
water was sold to him by (roverunient, it was 
tieUl that the ught amounted to an easement 
within the definition of S. 1 of the A( I Tirn- 
Yenkatachar v. H.Y Desikaehapf 4 T 
414 

ATiMio Abduk J.i 

Ejectment. 

(1) Smt *tur — Notice to yuit — Te'i,ant-at-will 

— Agricultural holding ^Tro, us fer of Pro- 
party Jet {IV of 188'4), S 108. el (7)— 
Trespasser^ noiue addressed to tenant as, if 
legal * 

Th(‘ incident of uon-tmiisfeiiil)ilit\ was tom* 
mon to tonau(*u‘S from year to ^e;u of home- 
stead lands and agru ultiiral lands, eieated oe- 
loie the passing of the Tiansfer of Piopert\ Atl, 
in the absenee of a custom to the contiarN (a). 

A notice addressed to a tenant, not as a 
tenant but as a tiospassei, g'lvmg him six 
months’ time to quit, even it the timanex w«is 
created alter the passing of the Tia-nslei of 
Projicrti Act is a good notice, .iiid tlie defend- 
ant IS bound to quit the laud in accoidanci* 
with such notice. Ram Charan Naskar v. 
Hari Chapan Guha, 7 C L J. 107 

Kamtim ami MooKKUJnr., .i.i. 

Itefciences —(a) 1 (’.\V N 574 and 8*2 (' 
1028, F. 

(2) — 7 tinuie-Uoldof — 'J'eniuc, iiou-per- 
maneuL if ti ansfci able—'J tausfer of Pro- 
perty Act {IV of 188ii), S. 2, effect of— 
Bengal Tenancy Act (V TIT of 1885), S 11 

In a Sint in ejectment wheie the defence 
Nets up a tenuie 1»\ right of puielnise from the 
formei ten.int,*if the plauitill has proved that 
ha IS the ovner r)f the land, it lies upon the 
defendant to make out that he is a tenure 
holder «ind is entitled to remain theieon. 

The provisions of the Transfer of I*iopert> 
A(.t do not Hl>pl> to a tenancj eicatod before 
the Act came into f< icfi. A iion-jiermanciit 
tcryire •created before the passing of the Tnins- 
fei of Proper*t\ Act is not ti .Aiisfcrably {a) 


Eiecimtni— (Continued). 

Semble • — S. 11 of the Bengal Tenaiic\ Act 
imports that non -permanent tenures are not 
to bo legarded as transferable. Hiramoti 
Dassya v. Annoda Prosad Ghosh, 7 C.L.J. 
558. 

AIaCLKAN, C.J., ANU COXF, J. 

References: — (a) 2 C.W.N. 122 and 82 C. 
1028, It. 

(3) Suit forSuh-lease, grant of, by tenant-^ 
Central Provinces Tenancy Act (XI of 
1898), S. 46, sub-sec, (5). 

Uiidei the Central Provinces TenancN Act, 
none but .in occupancy tenant can be ejected 
from his holding for granting a snb-lease. 

Sadasib Jhemkir v. Jala Gaontia, B (’ I; J. 

15G 

CXSPKUSZ AM) SjlMtFl l)Dl\. JJ 

(4) Jdaintiff entitled to a shaie only of joint 
jiroperty — Suit for ejectment— Whether suit 
can be treated as for partition. 

The j>laintiff sued on the .illegation th.it thi* 
suit propel tv, a house, was the sole property 
of his vendors, the defendants 1 and 2 But it 
was found that it was not their sole propertv . 

Held, that the suit, as framed and .is iried, 
being one foi ejectment .igainst the third defend- 
ant as a tiespassci, should not he floated as 
a suit for paitition between co-owneis, the latter 
being a suit of a different chaiacter and for a 
different relief Saminadha Padayachi v. 
Rangasawmy Naicken, 4 M.Jj.T. 215. 

BuNSOJS AM) Milli Jl, JJ * 

Reference .— 10 B t5l, F 

(5) Suit for — Onus of proof — Presumption— 
Permanency of holding — Coufii matorypotta. 

Where the irlaintiff chums to eject the defend- 
ints horn the l.ind on the ground that they are 
ineieh teiiants-.it-will, the onus lies on the 
defendants to substantiate that they li.xvc a 
peimancnl interest iii the land. 4 

The .ibsenceof words importing the hercditaiy 
character of the tenure may be supplied b> the 
evidence of long and uniiiteriuptcd enjoyment, 
and of the descent of the tenure fiom father to 
son, where that hereditarv character may be 
legal h presumed (a). 

In a ( ase where the following facts were found, 
vU,, the possession at a uniform rent for sonic 
hundred years, the property de>4coiiding from 
father' to vson, vaiioiis transfers, main of them 
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l!Jeotmeiit—(Con^int<£(2). 
recogniRerfby tbclandlord, the erection of ^ucca 
buildings, the improvements at much cost, and 
all this* with the knowledge of the landlord’s 
agents, and no attempt to eject or to enhance the 
rent for all those years, the presumption of the 
permanency of the holding may higally be nuido. 

A permanent tenancy is not destroyed by the 
^ccptanco by a purchaser of the holding of a 
mutation ^otta containing no express words 
importing the permanency of the holding. 

The words “ mutation is being made in 
substitution of the heirs of Bhiigwan ” in the 
mutation potta mean that the j?o^to*vvas executed 
not for the purpose of destroy nig the old 
permiinent tenure and creating a tcnaiicy-at-w'iU, 
but simply with the object of effecting a inuU- 
tion of names in the proprietor’s sherista 

Where a mutation potta refcM's to an old potta 
•creating a permanent holding, lor the purpose of 
showing a ^proportionate lent and treats the 
taker as the then existing tenant and not 
..IS a new tenant by virtue of tliat potta, that 
potta IS <1 coiilimiatory one Ismail Khan 
Mahomed y. Nani Gopal Mukerji, 8 (’ L J 
.513 

"Maclean, c j., and Oeidt, j. 

neferenccs:-^(a) 10 M I A 188 (1!)1)=^8 W. 
K 1 (P.C.), 2 B.Jilt (P.C.), 2d = 12 Ml.A. 

11 W il 10 (11) (P.C ), F 

(0) Plaintiff alleging defendants to be in per- 
missive occupation of Im land— Defendants 
denifiag it and asserting adverse possession 
— Permissive occupation tmpo'>'tant question 
—No finding hg appellate Cmrton it— 
Remand of appeal— Civ. Pm. Code, S. 674 
™ Improper judgment. 

The plaintiff sued for the ejectment of the 
fdofendants fi’om a jneco of land, on the ground 
that the defendants were in permissive oceaipa- 
tion of it, having been permitted by his father 
to live on it. The defendants denied that the 
land^ever belonged to the planitilf's f.ither and 
pleaded that the land was abandoned village 
land, which tlun occupied sonic 20 vears be- 
fore the suit was brought. The plaintiff got the 
decree he prayed for in the IWiiship Court. 

The important question to bo decided in this 
c«ase was, whether the dofendiints’ possession 
was ptsmissue or not. If* the plaintiff has 
proved that it was, the burden of proof lies on 
defendants to preyo that they have had 12 > oars* 
adverse possession ; if, on the other hand; the 


B Jeetment>-(Co?f tinued). 

plaintiff has not done so, the burden of proof 
lies on him to prove possession within the 12 
years preceding the suit. The District Jvidge 
had come to no finding on the point.^ He did 
not state that the Township Judge’s d(*cis]on 
was ^vrong, but merely that it was questionable. 
The Chief Court reversed the decree of the 
lower appellate Court and ieni.inded the appeal 
for rohesiriug and a fresh decision on the 
grounds of appeal and points at issue and 
foi a judgment in accordance with law (a) 
observing that, vvhcie the District Judge 
had not dcfinitelv found advoist^lv to the 
Township Judge on a question of fact and h<id 
given no reiison foi Ins decision on the point 
at issue, it was not within the prov nice of that 
Court to come to a finding on tlie questmii 

The general rule of law seems to be th.it, 
where the suit is foi possession and the caiisi' 
of .letion IS disposiAession, the pl.'initiff is 
bound to 2^1 ove possession and dis 2 »ossession 
witliin 12 years, or, in otliei words, the pl.iin- 
tiff 111 list show, not otilv that he has a title, but 
that he has .i subsisting title, which h(‘ has 
not lost by the prcscrqitive section of the laim- 
l.i.tion Act 

Held, that, in the jircseiit case, tliorefoie, it 
was for the plaintiff to show that the land in 
dispute btiloiigcd to his father, and the deftmd- 
ants were pennitted bv bis father to live on it. 
In such a case, tin* deicndaiits would not be in 
.idversc possession, until the\ refused to quit, 
when asked to do so, and the burden of jnoof 
WMuild he ow the defendants to show that they 
liave had 12 years’ adverse possession If, on 
the other hand, the iilaintib has not proved 
that fhe land w.is his fathei*s and that the 
defend.ints were allowed by his father to bve 
on it, lie must lose his case. 

There is the third contingency, and, that is, 
if the 2 >laintiff has provc'd that the land btdonged 
to his father, but has not jnoved, that the 
defendants wcie pennitted b\ his father, to 
live on the laud In this case, encumstances 
remained unexplained as to how the defendant 
came into possession, and if the possession of 
defendants under such unexplained circum- 
stances exceeds 12 >oars, the plaintiff must lose. 
In this third contingency, the buideu of proof 
lies on the plaintiff to show that the defendants 
have not been in possession for 12 years, but on 
the other hand, that lio or his predecc'ssor, has 
been in possession within the 12 year** nqxt 
preceding the suit (b). 
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Ejectment— 

The District Judge on appeal wrote . — De- 
fendants “ appeal against this decree on many 
groVnds, including a plea that, if they arc turn- 
ed out fflom here, they will have novvherc to go 
and live. The only questionable part of the 
Township Judge’s decision seems to me to 
the huding that appellants’ possession was 
adverse. With the lest, I am in complete 
agreement and I dismiss this appeal with costs ’* 

Held^ that this judgment was not siifficuMit 
compliance with the express provisions of S 

574 of the C.P C Maung Kyaw Zan Hla y. 
Haung San Nyun. 14 Dur r. ll 156 

llAUTIsOLn, J 

HefereiictrH — (a) 11 Bur LI? ;V), /<’ (/>) 16 

C. m, F 

(7) — , Sint for— Cultivating r.iuat— Ooiii- 
paiic) right, m what laud aeciiies — Bengal 
Tenancy Act (VIll of 18^), S. ‘21. See TiWn- 
Loui) \!si> Tenant, No <J, 7 (’ L J 475 

(8) —, suit for— Denial of relation of land- 
lord .ind tenant — Setting up thud part\ as 
landlord in a i)ie\ioiis rent suit -rutting an 
end to tenancy by joint l(‘ssors — 'riansfei of 
Piopeity Act, S 111, See liANDiami) and 
Tenim’, No 11, 7 cl j 4H‘-1 

(Uj Suit for ejectmont — Nij-jotc land, suit 
foi possession of — Makarraridai — OceiipancN 
ran at, plea of— Onus of proof SecBLiiDEN of 
T iioor, No. 3, 8 C L J 170 

(10)— Action for— plain till to pioie title and 
actual or constructive possession within 12}(*ars 
of suit See Possession, No 2, 12 C.W N. 273 

Elephant 

— tloinesticatt'd — K s(m pe ai id re-eaptu r e — I h o- 
perty of original oAvner, when ceases See 
animal. No. 1, 10 C.W N. 547. 

Endowment. 

(1) Deed — Cuihsh uchon^Chat liable 
— Not void for racjaemss—J^arties — Persons 
iiiti*rested notheinq upon the lecord — Fffect 
of. 

\\ here a deed of eiulowineiit recited that the 
executant had established a dJiaravishala ioi 
charitable purposes and he h id carried on the 
charitA : held that the trust was not void for 
A'agueiiess. A trust for such purposes, that is, 
charity generally, will hhva's be carried out, 
nc^fiwildistanding that the «%>cts of the chanty 
arc not. sivccifjcally defiuec4 (o). | 


Endowment— (Co/ic/ud^d). 

1 

Whore the Court finds a properh constituted 
I trust, the fact that the trust was not carried 
out would not have the effect of annuihng it- 
Where the plaintiffs in a suit ask for posses- 
siou in the character of tiustnes of certain en- 
dowed propel t\ and omit to implead persons 
interested in a particular item of that propoity^ 
thev cannot in that suit obtain a decree declar- 
ing that property subject to the charge of 
maintaiiimg the trust Gordhan Das Y. 
Chunni Lai. 5 A.L J 23 - A W N. (1608), 34- 
:30A 111 

S'l \M.EA , t'.,I . AMJ lU iSKn I , .1. 

Bejeient'c (a) ‘23 B. I'lb, D 

(2) — See JlELioioi s Knoowmi’N I’s 

(3) — See Tin sis 

Enfranchisement 

'riaiisfei of mam bind— Beg \ 1 ot 1831— 
Kff<*ct of suiiso(]Ut‘nt enfi.iuihisement See 
iNVM, No 2, -i A1 L T 241. 

Equity of redemption. 

— pun based In a moitgagee fioin one of the 
liens of the mortgagor, cnoitof Si'c AIoiii- 
(.\(iE (diA’i UAL), No 6, 12 (' W X 745. 

Estates Partition Act. 

— Set‘ Acr V or 1867 (Ben<.\l) 

Estoppel. 

( 1 ) Heine sentation on a nidoiv that she wo& 
compcteiU to adopt — Kindence Act [I of 
1872), S, 116 — Adoption — Adopted son hoi- 
rowing money and incuiring other expense!^ 
on faith of rcpiescntation^Subsegueni 
denial of authority to adopt. 

Where ,i widow^ i eiireseiited that she had 
authority to adopt, and the coremoin of adop- 
tion WMs carried out on the faith of this repre- 
sentation, the marri.ige of the adopted son was 
colohiated 1)V the adopti\e mother, the adop- 
tion was then challenged bv a levcrsioner and 
the adopted son in order to di-fend his right 
incurred hea\} liabilities, /ie/d,tliat the adoptive 
mothei was estoiqied from inaiutainnig a suit 
for a declaration that ^he had no authoritv to 
adopt (al Dharam Kunwar v. Balwant 
Singh, 5 ALJ. 568:-A.WN (1608), 231«« 

4 M L.T. :AS5. 

ST\NJaj\, C .7 , AND BaNEIWI, J 
References —(a)* 15 IVl 486 , 11 B. 381 ; 
(1864) M 367; N.W P.H.C’ R. 103 (1868); 

A. W.N. (1882), 97 ; 2 A 306 ;r20 C. 26C (311), 

B. * 
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estoppel {Continued), 

(2) Partition decree-- Mortgagee^ not made ft 
yarjiy—whetlier binding on mortgagee — 
Findingn in judgment— Mortgagee tntuig 
advantage of-^-Fstoppel^ mutual, 

Tho judgment siiid decree in a suit foi* parti- 
tion, to which a prior mortgagee is not made a 
part> , arc not binding upon tho mortgagee (n). 

The mortgagee m such a ease cannot take 
advantage of any finding in the said judgment. 
The estoppel must be mutual SurJaPPOsad 
Thakup Y. RaJiDohan Topedar, k C I..J. 47H 

Doss, .1. 

lleferenccs -.(a) (1) 12 W H 102 ; (2) 4 C. 092. 
<3) 8 A. 824 ; (4) 22 C. 804, (5) 162 U K.R 801 ; 
{0) 180 Fed. Uep. 152 ; (7) 121 Fed. Kep 874 ; 
(H) 75 Fed Uep 929, F (6) 19 W.R 114, 
relied upon. 

(2-a) FfnUd — Misrepresentation— U iiduc ti/- 
fluence— Defendant telying on representa- 
tiong made by plaintiff— Estoppel by con- 
duct — Relief in eguUyt conditions for seek- 
ing. 

Suit fo) possession b\ paitition of a tliiid 
share of tho piopcrtv loft by B, who dit‘d on 20th 
October, 1900, leaving him surviving, «m unelo, 
two eonsnis, and thicc sisters. The unele, the 
planilifi in the suit, took possession of the 
deceased’s estate and managed it On the 25th 
Jul), 1901, an agi cement was oveeuted b\ the 
.plaintiff and by the mothers of the two minoi 
defendants, who where, defisndants S and 2 in 
the suit, appointing I), thud deteiulant, an 
aibitiatoi foi adopting Bh.igat Ram, \vhoni, 
according to tin* .igreeanent, B had, during his 
lifetime, nominated to be aiipointed .is his 
adopted son This nomination clause was 
suhsequcntlv added at the plaintiff’s reij nest and 
was attested bv him. On the 27th July, 1901, 
L>, aibitiator, gave liis award in pursuance 
tof the agreement of jeferonee, dated 25th Jnl) 
It y^as stated in the award that, atcoidmg to the 
•desire expressed h\ B, deceased, during his 
lifetime, his eoiisin, Bhagat Ram, was nuide 
hiR adopted son, and further inovisions were 
made, setting ap«irt funds for charitable puqioses, 
for marriages of minor sisters of B and fixing 
maintenance for the plaintiff and others as 
required by tho rcfcreiiecv A deed of release 
was executed on the same date and registered 
along with tho award on 80th July, 1901, whevubv 
the plaintiff and tho other rcversionaiy heirs of 
B acknowledged Bhagat Ram as his adopted son, 


EBtoppel— {Continued ) . 

and agreed to abide by tho settlement made by 
the arbitratoi, relinquishing all claim to the 
estate of B m favour of Bhagat Ram, ^his 
adopted son. There wa.s at the same time exe- 
cuted and registered an agiecmcnt by the mother 
of Bhagat Ram, (his f.ither being then admitted- 
ly a luTUitit ), giving Bhagat Ram in adoption as 
desired bv B,whcn alive, and a power of attorney , 
appointing I ) as a general agent for nmnaging 
business. The next dav , i.e , on 81st Julv , the 

t 

plaintiff wiotc a letter handing over jiossession, 
to D, of the estate as detailed therein .uid of 
which the plaintiff h.id hitherto held possi ssion 
as a manager and heir. On2Gth July, 1904, the 
plaintiff sued alleging that D, third defendant, 
having lepresonted that he would partition the 
estate* of D among his heirs, ineludiiig the 
plaintiff, got an agreement of refei<‘nee tor 
th.it purpose (‘xceiited in his own favoui but 
taking advantage ofithe confidence leposed in 
him as a rel.itive and of the youth and ignoi.ince 
of the plaintiff, he executed and registered an 
.ivvaid eontraiv to tho purpoit of the agieemeiit, 
and fiirllicr fiaudulently caused the plaintiff to 
execute a deed of aeiputtance in favour of the 
fiist defendant without iinv consideiation. 
Theic was no direct pi oof to support th<‘ 
.illegation of misrepres(*ntation and fiaud m.idc* 
111 the jilaint, nor that the plaintiff was mdiice/l 
to execute the dociiiiient in question ))V .iiiv 
undm* influonee exercised over him l>\ l> 

Held, that there was absolutel> nothing in 
the lelative ureumstances of the jiaities to 
induce a belief that the plaintiff was duped by 
a false lepiesentation, or that an imfaii 
advantage was taken of Ins ^^>uth and ignoiance 
.IS alleged in the plaint, that plaintiff could not 
lesili* from the position deliboiately .idopted by 
him 111 HK)1 .is he was met, not onh by the 
adoption he acknowledged, but hjs ovmj 
lelease, and he could not get over these 
obst.ieles without pioving misiejnesentatiun, 
fiaiid .ind nndno mfliienee as alleged (a), and 
that the plaintiff, theieloie, W'as cleailv estop- 
ped (6) Irom disputing the adoption, since he 
had himself eiuoinaged and concuried in it. 

When a plaintiff attempts to set aside certain 
deeds exeeuted and registered bv him on tbe 
giound of fraud, undue influence or mjsrt‘pre- 
seiitatioii, he ought to make a spccifae allegation 
oil which he relies. Tho defendant is called upon 
to meet only tho case as alleged, and if the 
jilamtiff f.iils to substantiate his allegfitiati ot 
to make some specific charge, his case, is bound 
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Eitoppel — {Continued ) . 

to fail mid to bo dismissed. Bhagat Ram v. 
Gokal Chand, 150 P.R. 1908. 

Kensington and Lal Chand, jj. 
Beferencea :~(a) 23 C. 15 (P.C.); i^.K. 23 Cli. 
{), p 278 ; ] Chit. R.R. 119 ; L.R. 2 Ap. C.i. 
H15 and 4 I A. 31. B. {b) 25 C. 062 ; 15 M. 486 
iiud 18 M 397, B. 

(3) —.whether, arises proven tuig plaintiff ftom 
bringing suit for ejectment against defendant, 

reason of plaintiff’s having previousl\ 
brought a rent suit against him— S. 16, Act 
\ 111 of 1865— Plaintiff’s power to avoid in- 
(umbranoos to eject rcflaetor^ tenant See 
Act VIII OF 1865 (BENirAi. Kfn'i Kk('o\ kuv), 
No. 1,7 C.l^.J. 191. 

(4) Consent decree— Agreement between 
widow and her husband’s brother'^— Widow 
taking absolute estate in coiisoquoiice— Suit bv 
lii’obhers as reversioners to r(‘covor pioi)ert\ 
after her death — Reversionary heirs (‘stopped b\ 
arraiigement made h\ them with widow. See 
Hixnr Law (Rkversionkrs), No. 2, 10 Bom 
L.R 210. 

(5) Whether estoppi'l bv false statement 
.mses where both parties know truth regarding 
matters stated. See M ortci \(rr. (Foukci.osube), 
No 2, 4N.LR. 28. 

(6) — Plea of, against minor, Sijk (bcARUiAN 
AND AIinor, No. 3, 12 C.W.N 481 

(7j Rule underlying S 43, Transfer of Pro- 
pel t\ Act— All extension of ihe rule of. See 
Tu\nsffu op PiiorERTi Act, No. 7, 7 C L J. 
381. 

(8) Suit b\ puisne mortgagee to redecjin 
prior mortgage— Estoppel by defence raised iii j 
pioviou'> case Sec Mout(iA(.k (Redemption), 
No. 10, 10 O C 193=r.l2 C.W N. 515 (P.C ) 

(9) Defendant not objecting to the admission 
of secondary evidence at the time of filing — 
Right to raise the objection in argument. See 
Emdence. No. 1, 3 M.L.T. 297. 

(10) Itelease by reversioners in favour of a 
limdii widow — Subsequent alienations by 
w'idow, how far binding on next reversioiie»*s — 
Participation in consideration for lelease. See 
Hindc Law (Reversioners), No. 4, 3 M.L.T. 
356. 

(11) Vendor’s lien for upaid purchase-money 
-Sale-deed containing full payment of pur- 
chase-money— Acknowlodgjncnt by vendor to 
the same effect — Vendor jiarting with title- 
deedlSi relating to property- 'Effect. See Sale. 
No, 1, lOBom.L.B. 403. 


Eitoppdl— « 

(12) Landlord imrchasiug non -transferable 
occupancy holding in execution of mqney-do- 
cree, whether estopped from sotting up non- 
transferability as defence in ^a suit b\ a prior 
mortgagee. See Occi fancy Holding, No, 1, 
12 C.W.N 72. 

I (13) — , when silence will operate as an. See 

Reg. \'111 of 1819(Putni), No. 3, 7 C.L.J. C04. 

(14) Pre-emption — Plea that a s.jl ‘ was iii 
reallt^ a gift — Estoiipcl, belief in the representa- 
tion, necessar} foi. See Pre-emption, No. 2. 
aiO.C. 176. ‘ 

(15) Suit for annuitv— Defendants dcn\ing 
plaintiff’s title — Previous suit between same 
parties for ai reals in Revenue Couit — Decision 
of Revenue Couit operates as rcs jiidtcaia — De- 
fendant estopped from le-opemng (luestion — 
liight of plaintiffs to receive annuit\. See 
Cr\. Pro. Code, No. 15, 5 A.L.J. 407. 

(16) Execution of decree — Previous aiiplica- 
tioii barred— Notice on judgment-debtor-Estop- 
pel. See Expci tion of Di'.crft , No. 17, 8 
CL J. 193. 

(17) Whether a piomise can b\ itself be 
foundation of estoppel — Effect of recital in a 
deed in an action collateral to it and not 
founded on the deed. See Transkfr of 
PnoPKH'n Act, No. 3, U O.C. 301. 

(18) — by eonduet — Sale m execution of a 
monev -decree — I’ropcrty subject to a mortgage, 
but not mortgage executed b'l the judgment- 
debtor — Judgment-debtor wTUild himself have 
been estopped from deriving liability under 
mortgage owing to his eonduet m mortgage 
transaction. See Decuj’E, No. 6, 35 (J. 877. 

(19) Pedigree accepted by Court of first in- 
stance as pioved — Appellate Court considering 
evidence of pedigree worthless — Whether plain- 
tiffs w‘erc estopiied from seeking to sustain first 
Court’s finding in their favour — Appeal. See 
Hindu Law (Succession), No. 9, 13 C.W.N^ 1 
(P.C.). 

(20) — against minor— False and fraudulent 
misrepresentation by minor— Principles of liabi- 
lity. See Contract Act, No. 2, 5 A.L.eT, 674. 

(21) Tenant building on Zemindar’s land — 
Abstinence of Zemindar’s agent — Wliether es- 
toppel arises. Sec Landlord and Tenant, 
No. 28, A. W.N. (1908), 282. 

(22) Execution of decree for rent due — Third 
person’s property unintentionally sold in execu- 
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B8toppe]~(ConcZud^d). 

tioii — Plaintiff omitting to iiotif> that goods j 
were hib — Plaintiff’s conduct noestopiKil. Sot* . 
Tout, 5, 129 P.R. l‘K)8. j 

(28) Suit for r^demxition— Previous suit for 
possession — Account filed therein — Estoppel , 
See Moutgaoe (Redemption), No. 4, 10 liom. 

L K. 126 (P.C.). 

(24) Whtsthei mere sileuco or delai in suing 
without any overt act or omission calculated 
to mislead, creates estoiipel See TjIMITATIon 
Aci\ No 07, 5 P.W.R. 1908. 

Evidence. 

(1) CourUco^y of title-deed— Secovdary evi- ■ 
dence—Objecttun not tatsei at the tune of i 
filing — Kstopi-e 1 . 

\ Courfc-cop> of a title-deed was filed with- 
out objection on behalf of the pl.iintiff but 
olijectioii was t.iken dining the argument that 
the planitifi .had not shown any of the statu- 
tory grounds for the admission of such secon- 
dai\ oidence. 

It was held that the defendant’s allowing 
the copy to be marked without objection would 
not estop him from aftci wards objecting to it | 

I’lic copy should not have been marked until 1 
evidence had been given which made it leccu- j 
able. KistnaDosB v. Muktamala Santani, , 
3 M.L.T. 297. ! 

Wallis and Sankauan Naiu, aa, j 

(2) Khasra, admissibility of entries in re- ! 
marks column of. 

Held, that entries m.idc Iin the Patwari in 
the remarks column of the Khasra arc admis- 
sible m cMdeiicc (a). Khalil-ur-rahman v. 
Sripal Singh, 11 O.C. 195. 

CltAMlKH, J.C. 

Hef6rence\—(a) 8 O.C. 201, R. 

(3) Practice — Evidence — Documents — Privi- 
lege attaching to documents — Such docu’ 
.^ments to be properly described for identifi- 
cation — Documents passing between a com* 
pany and its officials after threatened suit 
not per so jprivileged. 

The defendants are bound to describe the 
documents, for which they claim iJiTvilege, 
sufficiently for the purpose of identification to 
enable the Court to order* their production i 
should the Court think right to do so (a). | 

In a suit aga'nst a Railway Company, the - 
papers which passed between the company and ' 


Evidence— 

its officials relating to the subject matter in 
dispute since the plaintiff throatened a suit are 
not by nature piiviloged If privilege is chinn- 
ed for am of tlicm, the grounds thereof should 
be cl earl \ set forth in the affida\it. Eem- 
ehand Manaji v. R.D. Sethna, 10 Rom. r^.R. 
796. 

Maclkoi), j. 

Reference — (u) Rcwicke n, (hahani, 7 Q.R. 
D. 400. El 

(41 Death-bed attentions — Funeral ejcpendU 
itire— Evident I ai y value — Claim for in- 
heritanee,. 

In dealing w ith clamis to inheritance, unless 
it can be sbow'ii that the ordin.ir\» duties of 
affection or kindred h.ivo lieen intentionallx 
j and doJibcratolv neglected, so to raise a jire- 
Miinption of the rupture oi interrujitioii of tho* 
connectnig bond, cv\dcnci' refening to i>cirti- 
culars of deatb-bod attentions or expenditure on 
tho funeral obsequies mav general h be passed 
o\or as of little oi no importancf* (u). Maung 
Sein y Iffaung Kywe. 4 li.H.R. 291. 

OUMOND, C. J,, AM) IllWUN, J. 

Refereme — 2 D.R R. (1892-1896), 184, 

(5) — , Oi.iJ, admissibility'^ of, to sJiow that per- 

son signing bond signed both for himself and 
as .igent of Ins partner See Evidence Act, 
No. 19, 18 J 

(6) lJnst.imped document alleged to lit‘ in the 
possession ol defendant — Seoondaiv ovidenci*, 
wliether admissible. See Stamp Act (T of 1879), 
No. 1, ir R.R (1907). 4th Quarter. Kxeeutiun- 
Signing, 5. 

(7) Seconditr\ evidence — Suit on promissory 
note alleged to have been lost — Loss to be proved 
befoio stjcoiidarv evidence can be given of it.s 
contents Sec P’atdence Act, No. 17, 5 

162. 

(8) Sale certificate if necessary to l>c filed in 
.suit foi I'stablishinent of title by auetion-pur- 
ehaser — Deciee against landlord, if admissible 
in evidence against tho tenant. Set* Sale Ceh- 

j TiFicATK, No, 1, 7 O.L.J. 384. 

i (9) Additional evidence on appeal, when ad- 
missible. See Civ. Pro, Codf, No. 32:i, 3 
M.L.T. 808. 

(10) — to prove local usage of tniiisfeiability of 
occupancy^ holding — Transferee allowed to hold 
and pay rent as marfatdar — Mutation f)f names 
on pav'meiit of BsZamz— Effect. See Landlord 
AND Tenant, No. 8, 12 C.W.N. 539. 
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'Svidence—- {Continued), 

(11) AdmisKibility of oral, between parties to 
a suit or their representatives in interest to 
proVc that a deed purporting to be a mortgage 
■was intciided to be u s.ile, See Evidenck Act, 
No. 20, n O.C. 95. 

(12) — illegal or legally iusulficierit to estab- 
lish alleged custom— Existence or non-cxist- 
<‘nce of custom a question of law — Right of 
High Court to interfere in sei-ond appeal to 
eonsidei validity of finding. See Cijsjom, No .1, 
A.W.N. (1908), 112. 

(18) Reference, to iirint ration— Question as to 
admissibilit\ of evidence should be decided m 
their very inception See Act TX of 1899 
tAuniTUXTiON), No. 2, 10 Rom. Ji.R. 361. 

(14) Itemand involving taking of fresh evi- 
■deiji-t',— Oliject of remand is that first Court 
niav take evidence there— rower of District 
Court to take anv evident' it may think netes- 
saiv implied by order of remand See Tuans- 
FEU OF PiioPiiitTY Act, No. 80, 10 Bom. Tj R. 
630. 

(16) Compromise petition fih‘d in eninmal 
proceeding constituting .i lease— Proceeding 
withdrawn — No order imoiporatmg teiiiis of 
petition — Petition not admissible in evidence 
without registration. See Rr(, jstuation, No. 1, 
12 C.W N. 8“.^ 

(10) ThahOusl maps— Statement recorded in 
pre.^once of paities — Evideiiiiarv valu<‘. See 
Thakbust Maps, No. 1, 35 (k 021. 

(17) Socondarv evidemi^ of the terms of a 
mortgage-deed — Admi ssi bi 1 1 tv . See Mo ii i u vr, f 
(RKDEVti^Tio^i) No. 20, 11 ().('. 286. 

(18) Kvideiitiarv value of unregistered deed 
of p.irtition. See Ri oistuation Act, No. 6, 
4M.L.T. 354. 

(19) Expert opinion on (juestions of ms,initv, 
value of — Buidi'ii of proof in cases of insanity — 
(leiKTal mles of estimating evidence as to in- 
sinntv . See Lunacy, No. 1, 10 Bom. L.R. 1004. 

(20) Plauitifl alleging that his muqarrafidari 
rights wert‘ created hv deeds executed bv or ou 
behalf of propriotarv body owning nhaimlat — 
Deeds not registered— n{‘eds inadmissible in evi- 
dence. See Oust 0Ms(l*LN.f All— S hamilat Land), 
No. 1, 189 P.L R. V.m. 

(21) EntnoB m batwara jjopers as to rent 
pa>able by tenant, whetliei evidence against 
toBiintf;. BeoAcrVoi ls<)7^F>AimTioN), No. 2, 
33 C W;.N. 93, 


Byidenoe— (ConcZti^M}). ^ 

(22) Unregistered lease, where registration is 

necessary — Admissibility m evidence. See 
Lease, No. 4, 10 Bom.L.R. 1146. ' 

(23) Unregistered dastak aljowmg plaintifi to 
take possession of land to cultivate it — Not a 
lease — Admissible in evidence. See Rek. XT 
OP 1825 (Benciai-. Aliavion and Diluvion), 
No. 1, 8 C.L.J 538. 

(24) — of long and unintemipted cnjovmcnt 
may supplv .ibsenoe of woids importing heredi- 
tary chai actor of tenure — Evidence of descent 
from father to son. Sec Ejectment, No, 5, 8 
C.L J. 513. 

(25) Agreement foi pa 5 mentf)f dovvei naming 
amount to be paid— Husband cannot adduce 
evidence to prove that transaction was unreal — 
Husband bound by agreement irrespective of 
his means See Mahomedan Lwv (Pvutition), 
No. 1, 13 C W.N. 153. 

(26) Letting, in second appeal. See Um'uvl 
(Second Appeal), No 3-a, 31 ^T. 415. 

(27) Decision of Revenue Court as to vvlu'thei 
certain land is rent-free or lent-pav mg, evidcn- 
tiarv value of. Sec San ad, No. 1, 7 U.Ij J 202. 

(28) — neeessaiv to jirovt^ gi.int of independent 
right of fishery m a navigable uvit. See 
Fisheuv, No. 1, 12 U.W.N. 334. 

(29) Nature of, reijuired in cases of (qeitment 
— Evidcntiarv value of Revenue Survev ]\laps. 

I See Possession, No. 2, 12 (J.W.N. 273. 

Evidenoe Act (I of 1872). 

(1) T^roof of custom— Value of confessions of 
judgment and admissions. See Customs (Pcn- 
jab), Puk-eviption, No. 4, 26 P.R. 3 907 =691*. 
L.R. 1008. 

(2) Ss, .9, 28, 21, 66, i?l and Io7--Mortgage 
deed— Admissibility of oral evidence to 
jjrove its contents — Secondary evidence of 
documents and oral evidence— Difference^ 

According to S. 91 of the Evidence Act,*thc 
terms of a mortgage « an only be proved In the 
production of the mortgage deed or of secon- 
dary evidence of its contents, in case it is 
shown to be lost or dostroved, or the oppositi* 
part> who has the document fails to jnoduee 
it after notice. In a case where the document 
was not shown to fiave Tieen lost or destroyed, 
and the other party got no notice to produce it, 
oml evidence of its terms was held to be inad- 
missible. 
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ISvidence Act (1 of iA12)^\pontinv£d), 

Distinction pointed out between 'secjondary 
evidence of the contents of a document and oral 
evidcnoft of the transaction under S. 157, or as 
showing the conduct of the parties under S. 8 
■or as an admissvon under S. 18 (2) and 21 of 
lihe Pjvidencc Act. Ml Le Byu y. Mi Shwe 
Mya and Nga Bao, U.B.B. (1907), Fourth 
Quarter, Evidence, 13. 

Sh^w, j g. 

References U.H.R. (1892-90) II, 580 , U.B. 
B .(1897-01), II, 382, 556, U 

(3) Ss 11 and 43 — Orders I'titidrded in a suit. 
noiinier 3)artes^ relevancy of. S<‘e (hv run. 
OoDi:, No. 103, 4 N.L B *129 

(4) S. 13 -Transactions inter alios — Pioof of 
title — Successful resistance, on sc\t5ral previous 
occasions to pmposals, by Revciiiu* authoiities 
to settle certain portions of land, on which jhum 
cultivation' was being made, iis ilam land, o^ani 
for settlement — Inference of bind being included 
within pornianentlv-sottled estate — InappJica 
bilit) of Reg TIT of 1891. See Rno, TIT ov 
1891, No 1, 12 G W.N. 1096 

(5) S 13 — Judgment in pievioas suit— \d- 
missibilitv 111 evidence See DKurTiTR Fisrvri:, 
No 1, 12 C W.N. 739. 

(6) Ss 13 f 63 and 66 (Ji?) — Gfants, constiuction 
of^Secondanj evidence^ Judgments not 
inter 2 iartes, admissibility of --Board's letter 
— Recognition — Notice to quit. 

Wliere a grant of bind was made as <i piescnt 
for the purpose of planting a garden, and .mother 
was made “subject to faithful seivite,” .iiid 
the douunents of grants did not contain .inv 
words expresslj limiting the grants to the life 
of the grantee, nor making thcmi descendible to 
the heirs of the grantee , heldy they conveyed 
only life grants. 

In a suit for A/ias possession on the ground 
thaf the defendants were trespassers on the 
•death of their ancestor, the grantee, the plain- 
tiff, relied on oftice copies of grants kept in the 
eouise of business of the grantor’s sherista , 
held, that no notice to the defendants to 
produce the oi iginal was neeessarv' to rendei 
secondary evidence admissibU‘, as the defend- 
ants, from the nature of thb case, must have 
known, thcat they would bo lerjuired to pro- 
duce the oiigi nals. 


Bvidenoe Aet (I of 1872)— (Continued). 

Where judgments not inter ^oartes were bled 
to show that similar grants were resumed by 
the grantor or his heirs on the death of^the 
grantee , • 

?ieldf they are adniisKible in evidence under 
the provisions of S. 13 of the Evidence Act. 

Board’s letter, dated the 2Gth November, 
1792, showing that jaigirs are resumable on the 
death of the grantee is nnuhnissilile in evidence. 

I 

When the agent of the grantor, in ignorance 
of the death of the grantee, granted lent receipts 
to the heirs in the name of the grantee, held, 
the receipts did not recognise the heirs as 
tenants .ind successors oi the grantee, and it 
was not necessary to give them notice to quit 
before bringing a suit against them. Syed 
Mahammad Khan v. Maharaja Nam Narain 
Singh Bahadur, 7 (bD.J. 90 

Ramj‘1n] and Wilkins, j.i 

((»-tt) S. 38— See No 2, supra 

(6-5) S 21— See No 2, supra 

(7) 21, els. (7) ami (5), B. 34 (5) and S 157 

^Admission by plaintiff— When admis^ 
sible in his favour-statement in previous 
deposition. 

When the pbiintilTs sought to establish thcir 
pedigree b> proving inter alia that A and B 
were brothers, held, that .i statement to that 
effect, ni.Mle by one of the plaintiOs, in adeposi- 
tion given long before the contioveisy iii suit 
.irose, was admissible in cvidciice. Jadu Nath 
Sarkar v. Mahendra Nath Rai Chowdhury, 
12(bWN 2b6. 

MACemN, C.J., AND Holmwood, j. 

(H) S, 34 — Pa) tnership — Account books ofLhe 
partnership — hlntries in them binding on 
partners inter se — A partner can surcharge 
and falsify the accounts— SleexAug or dor- 
mant partner — Relation between him and 
the managing partner— Accounts — Direc- 
tions to Commissioner. 

Where account books are admitted lu evidence 
before the Commissioner under S. 32 of the 
Evidence Ait, as having been kept in the 
ordinal V course of business by persons deceased, 
it IS in the discretion of the Court to hold that 
tliej are suttieient evidence of the transaction 
to which tlie entrifis of the book relate without 
fuither iiroof (a), • ^ 

3763 30 
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Bvidence Act (1 of iSil2)-^ContinVfed). 

The partiTiership books being accessible to all 
the partners and being kept more or loss under 
the SiurvoiUiinco of them are j)rima facie 
evidence trigamst each of them , and also for 
any of thoiii against the others But thov are 
not coiiclusnc evidence if the person complain- 
ing of them can b\ clear evidence show that 
there is an I'rror in the books When there is 
a question of surcharging and falsifMiig ac- 
counts, the (Mse alleged must be clearly proved 
by the person impeaching them, and ff there is 
any doubt it will bo determined against him 

The lav of partnership is, no doubt, abinnch 
of the bivv of agency, but the position of the 
partners ziiier se cannot be altered boc.uise one 
partner choQses to take no part in the business, 
nor can be ac(]uire greater rights on that 
account against his partners Managing part- 
ners arc principals as well as agents and eainiot 
be compelled to prove paynjents made b} them 
in the same wav as an agent. 

In law, a sleeping or dormant partner is a. 
partner who is not known as such to tli'rd [ 
parties dealing with the firm A paitiier who 
takes nopait in the business mm be called in 
popular pliraseologv a sleeping partner, but 
this term should never be used in defining the 
relationsli i p of partners znler se. It has nothing 
to do with the amount of work done bv .in 
individual, ,is a managing partner mav conduct 
the whole Inisinoss of a firm and will \et b<‘ a 
sleeping partner, if be is known oiilv as a 
manager to persons dealing with the firm 
The partner svho takes no active part in the 
business, of the firm does not occup) a nioie 
favoucitijlo position as legards his partners on 
that account, nor is he entitled to an\ protection 
as against them. DaJI Abaji Khare v. Govind 
MaFayen Bapat, 10 Bom. L K 811. 

MAcnroii, j. 

Befeience — (o) G Bom. L R. 50, ^ 

(9) Ss, (i.*), 3i)^Admtssibtltty %n ei idence — 
ChowJcidari register, entry of chair an la7id 
in, if made in discharge of official duty — 
Made “ in the oi dinary course of busiims ” ! 

Beg. X\ oj 1817 does not impose on the 
Daroga aw> duty of keeping a register of 
chowkidari chahran lands. 

From the precise and uniform character of 
the entries as to such land^ .appearing m a 
rogi«tor kept under the Regulations, held, that 
there could be on doubt that thei' were made 
under proper direction in the ordinary course 
of'busHness though outside the st.itutory duty ' 
of the person w ho mad e them . 


Evidence Aot (1 of iB12)--{Cont%nued), 

That S. 35 of the Evidence .\ct* did not 
caver such entries, but S. 8‘2 (2) of the Act 
applied, and they are admissible m evidence (a). 

The phr.ise “in the course of business ” does 
not apply to any particular transiaction of an 
exceptional kind, sncli as the execution of a 
deed of mortgage, but to business or professional 
employment in which the declarant was 
ordm.irily or habitu.illy (uigagod 

The “business” referred to ma) bo of a 
tempotarv character {b) Sheonandan Sintfh 
V. Jeonandan Dusadh, 13 W.N 71 
lloiiMwoon \Nn Biiahfi iidjn, jj. 

References —(a) 25 A 90, jB (6) 23 B. (id, R 

(10) S 32 (3) — Piolimniau inquiry under 
IMerchant Shipping Act — Depositions of ofiiceis 
of \esseJ of defendant C’oinpam — Admissibility 
of such depositions, whoio statements not 
challenged b\ defendant’s solicitor Soe\t’rV 
OF 1883 (Mr.nciiXNr Shifpimi), No 1, 35 C. 
751 

(11) S. 32 (5) — Pedigrees not constituting 
ancient famils loeord handed down from gene- 
r.ition to generation and added to as occasion 
uiose, hut drawn up for paiticuJ<ir purpose — 
EMdentiarv v.ilue — Adnussibilit\ See Hindu 
Law (Si cl’HSsion), No 9, 13 (’ \V N. 1 (P.C.) 

(U-a) S, 32 (5)— Bee No 7, supra, 

(12) S. 35— Examination of Ihugyi or levenu 
suiviwoi — T*ro()f by him of eritiujs made iii 
ordinal y course of dntv —Entries adniissiblo 
111 evidence under S. 35, Evidence Aot See 
(iiFT, No, 1, 14 Bur. Ti.il. 30. 

(12-a) S. 35— See No. 9, supra, 

(12-5) S. 43 — See No. 3, supra. 

(13) S. 51— Opinion of expoit witness as to 
v.ilue of laud — How far expert evidence to be 
guide in ascertaining market- \alue. See Act 
I OF 1894 (Lanmi Acquisition), No. 14, 10 Horn. 
L.R 907. 

(14) S. 65— See No 0, supra. 

(14-a) S. ()(> — See No. 2, supra. 

(14-6) S 66 (2)— See No. 6, supra. 

(14-c) S. 70— Receipt of money due to plain- 
tiff by defendant— Liability of the latter. See 
Bombay Act XX of 1881, No 1, 2 Smd. L.R. 
20 . 

(15) 8. 90--Presumpt%jn, liovs makened — 
Lessor and t§ssee--Adverse possession — 
Non-payment of rent, if creates adverse 
possession — Lessee holding over — Limi- 
tation Act (XF of 18T7), Sch, II, Art, 139, 
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Evidence Act fl of i%12)—(ConiinUBd). 

The Couk may presume the genuineness of 
a document more than 30 years old, if it be 
produced,from proper custody, but the effect of 
the presumption may be weakened by circum- 
stciuces which tci^d to raise doubts as to its 
authcuticitv. 

Where a lessee enters into possession under 
a lease, he cannot acqmro any title by adverse 
possession against his lessor pending the term 
of the lease unless he distinctly asserts such a 
title to his knowledge and gives him notice 
that he asserted such a title A failure to pay 
rent to the lessor during the period of the lease 
does not alone operate to create' in favour of 
the loshee a title by adverse possession (a). 

If a lessee holds over after the expiry of the 
lease and if no subsequent arrangement is 
armed at between him and his lessor by which 
a now tenancy is created, time begins to run 
under Ait. 139, Sch II of the Limitation Act, 
against the -lessor from the date of the expiry 
of the lease (6). Madan Hohan Gossain v. 
Kumar Rameswar Malia, 7 G.L J. 616. 

liriRTT AND ShARFUDDIN, JJ. 

References — (a) 4 C 314 and 7 B 40, R, (6) 
22 B 893 and 24 B. 504=^2 Bom. T. U. 491, F , 
and 8 424, Dies 

(10) S- 91-^Moneii lent on omissory note — 

Riyhi to resort to oriqmal con;siderai%on — 
Oral evidence of the loan^ admissibility of, 

A document was drawn to the following 
eflcct . — 

“ Oh the 8th Waso laean, 1265, Ko Waik 

and his wife Mi. Ni said to U Chit 

and son Ko Po Tan, We arc in need of 

money, please lend us Rs 400, on interest at 4 

annas per Rs. 10 per month ; accordingly 

U Chit and sou lent the money on interest 

at 4 annas Rs. \0per month. The princi- 
pal and interest must be paid in full on the 
fortlicoiiung month of Tagu, Ko Waik and 

wife agreeing that in case of failure to pay 

the Aoney, the land described below should be 
taken up and enjoyed . — This is the first time the 
land has been mortgaged. It must not bo 
mortgaged to any one else.” 

Ill this document, the latter part was inefioc- 
tive for want of registration, and the former 
part which contained a distinct promise to paf 
came within the definition of a promissory note 
given in S. 4 of the Negotiable Instruments Act 
(1881). 


Bvidenee Act (I of 1872) — [Continued], 

Heldy that the promissory note, being the re- 
cord of the loan translation , S. 91, Evidence 
Act, debarred the plaintiff from resorting to the 
original consideration, and made oral qvidenco 
of the loan inadmissible. Nga Waik v. N«a 
Chet, U.B R. (1907), Third Quarter, Evidence, 
6. 

Shaw, j.c. 

References .—1 East 65 ; U.B.R (1897-1901), 
ir, 390, mi, ^superseded , 3 A. 717 ; 4 A. 135; 9 A. 
351 , 26 A. 178, , 12 B 443 ; 24 B. .300, D%ss.\ 3 

C. 314 ; 7 C. 250 ; 8 C 721 ; 23 0. 851, Rise ; 5 
M IGG ; 7 M 112 ; 10 M. 94 ; 23 M. 527 ; 21 
W.R. 1 ; 24 W.R. 88, R, 

(17) S 91— Promissory jioie^ loss,,of- Proof 
of contents. 

Where a plaintiff bases his cause of action on 
a promissory note, which he alleges had boon 
lost, ho cannot prove* the contents, unless he 
succeeds in proving the los.s of the document, 
apar t from the note in which the contract was 
recorded. Sira] Husain v. Bulaki Ram, 5 
A.L J. 1G2 = A.W.N. (1908), 01 

Aikman and Karamat Hussain, aj 

Reference —28 A. 298, D. 

(18) S. 91 — Agreement inadmissible — Oral 
evidence barred. See Rf.custuation Act, No. 3, 
89 P R. 1908. 

(18-a) S. 91— See No. 2, supra. 

(19) Ss, 91 and 92 — Question as to who were 
the parties to a contract, whether one of the 
terms of the contract — Oral evidence, ad- 
misstbihiy of , thereon. 

A question as to who the contracting parties 
arc IS not a question as to thc) ‘ terms of the 
contract,' within the mean mg of Ss. 91 and 92 
of the Evidence Act , and it is open to a plain- 
tiff to give (oral) evidence of circumstances 
which went to show that a defendant signed 
a bond on his own behalf and as the agent of 
his partner, another defendant (a). Yenkata- 
Bubbiah Chetty v. Govindarajulu Naidu, 18 
M.L.J. 1=3 M.L T. 259 = 31 M. 45. 

White, c.j., and Wallis, j. 

References .—(a) 7 Taunt. 295, and L.R. 6 
0 P.C.. Ex. Ch 486, F , ; also, 2 H.L.C. 579, IL 

(20) S, 92— Oral evidence to prove that a 
deed purporting to be a mortgage wao 
intended to be a sale, admissibility of— 
Representatives in interest of parties*io t^o 
suit. 
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Evidence Aot (1 of 1872)— (Continued). 

Heldj that oral ovidencc is not admissible 
between the parties to a deed which purports 
to he a mortgage, or their representatives m 
interest, (o prove that it was intended to be a 
sale. Zakl-ud-din Khan v. Akram-ud-din 
Khan, 11 O.C. 95. 

Ghamieb, j.c. 

Be/erence 22 A. 149, E. 

(21) S. 9Si ^Registration Act (III of 1877), 
8» 17, cl, (6 ) — Variation of terms of regis- 
tered deed—Com%iromise in mutation pro- 
ceedings varying the terms of registered 
deed — Admissibility, 

A mortgage was executed by one mortgagor 
on conditioji that the property could not be 
redeemed within 26 years. In the Revenue 
Court a co-ownor of the mortgagor objected to 
mutation of names. The matter was compro- 
mised, the condition boin^ that the objector 
withdrew his obj’ections, and the mortgagees* 
names wore entered m the revenue registers, 
and it was provided that the mortgage could 
be redeemed in Jeth of any year. Tn a suit for 
redemption brought within 25 years, held, that 
the compromise could not be admitted in evi- 
dence inasmuch as it purported to modify the 
terms of the registered mortgage, and that the 
terms of a registered deed of mortgage could not 
be varied except by a registered iiistrumcnt. 
fladaniddin Ahmad v. ChhaJJu, 5 A.L J. 717. 

Stanley, c.j., Baneiwi and Richakds, jj. 

(22) S. 92 -Evidence to prove that person 
signing a pro-note signed not only as principal 
but also as an agent to a principal not named — 
Admissibility. ce Res Judicata, No 7, 116 
P.W.R. 1908. 

(22-a) S. 92— See No. 19, supra. 

(23) S. 92, Proviso {2)^Mortgaqe- Oral agree- 
ment adding to the lerms of a registered mort- 
gage deed-^Admissibility in evidence'— 
Degree of formality of document. 

Defendant mortgaged certain shops and their 
stock in trade to the plaintiff. The plaintiff 
alleged in the plaint that it was agreed that the 
mortgage should include the goods which might 
be brought into the shop subsequent to the 
date of the mortgage as well. It was found j 
that the mortgage deed, though registered, was 
drawn up not by a lawyer, but by a petition 
writer. 

Held that in corisidorink the degree of formal- 
it> of ^he document the fact that it was not 
drawn pp by a ekillcd lawyer was of much 


Bvidence Act (I of 1872)— (Conftnticd). 

more importance than the fact that it was 
registered, and that evidence of the alleged oral 
agreement was admissible under S. 92, Proviso 
(2) of the Evidence Act. 8. N. Nachlappa 
Ohetty Y. A. K. A. H. Choklingam Ghetty, 
4 L.B.R. 240-14 Bur.L.R. 231. 

lUWIN, J. 

(24) S. 92, Proviso 14)—Begistered partition 
deed— Subsequent disposal of property 
mentioned therein— Oral evidence to prove 
it admissible— -Land suit — Long delay in 
suing no abandonment in law — The 
Punjab Courts Act J^VIII of 1884, Ss. 3 
and 70 — The Punjab Tenancy Act XVI of 
1887, S, 4 ^Indian Contract Act, IX of 
1872, Ss. 44, 62 and 63 — Admissibility of 
evidence in question of law within S. 70 (b). 

K had three sons B, L, and N. On tin* 16th 
December, 1892, K. executed a registered parti- 
tion deed allotting certain lands in G. to B ami 
keeping the rest with him for L. and N. This 
deed was also signed by B. It further pro\ ided 
that this remaining property will remain in K’s 
possession with full power of disposal until his 
death 

Among the lands reserved by K. were a well 
called Sitalwahi) and a piece of land on Sai- 
dullahwala well at T. On the 24th ]\raivh, 
1893, K. applied to the Revenue authorities foi 
mutation of these lands in the name of B. .ind 
on 3rd April, 1893, the Tahsildar ordered, and 
on 2nd ^lay, 1893, mutation was accoidingh 
effected. On the same 3rd April, the Talisildai 
acting on another undated application of K 
direc'ted mutation m B’s favour of the lands at 
G mentioned in the said deed as given to him 
and was finally effected on 20th Ma>, 1893 
But no change was madf* in the Revenue 
records as to the other land which remained 
iccorded as the property of K. 

Things remained in this state until 1900, 
when both K. and B. died. The lattci left, 0. 
B. a boy of 15 or so, who in May 1^X)4, sued li. 
and N. for recovering possession of 10 Bighas of 
land at G. on the allegation that dunngjiis 
minority they wrongfully seized the land and 
incorporated it with their garden. 

L. N. pleaded that Sitalwala and Saidullah- 
wala wells were given to B, in exchange for 10 
Bighas. To this C.B. replied that it was an 
additional gift to his father B. by K. 

Neither the application of 24th March, 1893, 
was forthcoming, nor was there any mention 
in the mutation proceedings ba^ed thereon that 
the said two wells were given in exchange. 



473 


DIGEST OF CASES* 


474 


Evidenof Aet (I of ifn7)~-(Cont%nued), 

L. and N. wished to prove this point by oral 
evidence while 0. B. contended that S. 92, 
Proviso (4), barred them from doing so. 

Heldj by majqrity (Chatterji and Battigan, 
JJ.) that the agreement or grant by way of 
excliange in respect of the land in suit was, in 
point of fact, a subsequent isolated fresh trails* 
action relating to that property alone, after the 
title to it and to the rest of the land granted 
by the deed of 1892 had completely vested in 
B, and therefore amounted to a ro-grarit of it 
b\ B to L and N and their father K, and could 
be proved by oral c\idcnce. 

Per Johnstone, J —The evidence of the 
alleged exchange involves rescission or modifi- 
cation of the terms of the registered deed of 
1892 ,ind is therefore inadmissible (<i). 

Held, «ilso, that, a suit for land falling within 
the definition of land given in S. 4 of the Punjab 
Ton!incv*.Ajct XVI of 1887 is a * land suit ” 
within S. 3 of the Punjab Courts Act XVIIT of 
1884 The fact that the land did not fall 
with I II this definition when the cause of action 
arose or some change occurred therein after 
institution docs not make the slightest diffei- 
ence in the nature of the suit (6). 

Held, further, that in the absence of express 
abandonment there is no .ibandomnont in Law 
within th(‘ peiiod of Limitation. Of course 
long unexplained delay in suing is relevant in 
certain cases (c). 

Pc7 Johnstone, J : —Question of admissi- 
bilit> of evidence is a point of law within 
S. 70*(6) of the Punjab Courts Act, 1884. Chou- 
dhri Bhagwan Singh y. Ghoudhri Narain 
Singh, 129 P.W.R. 1908. 

OllAITKHJl, JOIINSTONK AND RaTTTOAN, JJ. 

References —(a) 169 P R. 1883, 30 P.R. 1884 , 
14 P R 1889 , 9 A. 249 ; 11 B. 47 ; 14 B. 472, 
F. by Chatterji and D by Johoustonc , 22 M 
264 ; 26 M 195 ; 27 M. 368, F. b} Johnstone 
and D. by Chatterji ; 5 O.W N. 2%, F, by 
Jolifistone ; 62 P R. 1879, E by Chatterji ; 
P.L.R. (1900), 459, B. by Johnstone, (h) 20 
P.R. 1894; C.A. 1190 of 1906 (unpublished), 
F.; 31 P.R. 1906, D. (c) 85 P.R. 1892 ; 51 P R. 
1898 ; 43 P.R. 1901, F. 

(25) Ss, 92, 99 —5. 92, nature of harrier 
against extrinsic evide^ice provided by^ 
}fhen extrinsic evidence may he given — 
Hdffect of fraud and collusion^Suit for 
pre-emptioif— Transaction, whether sale or 
mortgage. 


Evldenee Act (1 of iVI2)---‘(Continued). 

The barrier against extrinsic evidence provid- 
ed by S. 92 of the Act is, by the oxjj^resa 
terms of the section itself, one to bo used only 
as between the parties to the instrument, or by 
their rcprosentativos in interest S. 99 expressly 
gives a free hand to persons who are not in the 
above category, and, by necessary implication 
when read with S. 92, gives similar freedom to 
the executants of docmiients against such 
strangers.^ The object of S 92 is to bind an 
executant by his writing for the benefit of other 
party to the contract. Once the parties agree 
as to the nature and extent of their contract, 
S. 92 immediately goes out of the case. It exists 
only to control dispute between such parties 
or their representatives ni mteifest. Either 
side may give extrinsic evidence to vary the 
terms of the document, if the issue regarding 
the real nature of the written transaction is 
one between thej parties thereto and a third 
person not bound by the writing. 

The moment an issue can be raised as to 
whether oi not an apparent sale is a mortgage, 
or the like, it necessarily opens the field of 
extrinsic evidence to both parties. It is always 
open in a pre-emption suit for an apparent 
vendor and vendee, if they are agreed that 
there has been no real sale, to prove as agairi.-*t 
the pro-emptor, that, what seems on the face 
of the writing to be a sale, was controlled by 
some agreement which bars, or places limita- 
tions on, the right of pre-emption Such 
agreement may be fraudulent and collusive, but 
does not pi event its being put forward as a pica, 
and evidence being given to prove it. If the 
Court finds fraud and collusion, it will of course 
lelicvo the pre-emptor against it. That is a 
matter for adjudication in each x>^rticular case. 
The fact that a plea may be made fraudulently 
or collusiveiy is not itself any reason for 
refusing to admit it, or evidence m su^iport of 
it. Oangabai y. Pandoo, 4 N.L.R. 115. 

Stan YON, a.j.c. 

(26) S. 93— Contract ambiguous on its face — 

Admissibility of evidence to show intention 

of parties— Civ, Pro, Code, 8, 622, 

A District Judge held, that, a contract, com- 
pensation for breach of which was sued for, 
was ambiguous on the face of it. But, he held, 
that evidence was adpissible to show the in- 
tention of the parties, and he acted up^n such 
evidence. Held, this was in contravention* of 
S. 93 of the Evidence Act, and illegal* within 
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Evidence Act (1 of 1872)— (Con^inz^ed). 

the mojining of S. G22 of the Oiv. Pro. Code. 
jQinan v. Ah Tu, 14 Bur. L.R. 68. 

Fox, c.a. 

(26-a) S. 99— See No 25, sujira. 

(27) S. 106 — Rctirt'ment of dormant partner 
from partnership— Onus of proof. See Paht- 
NEitsHiP, No. 6, 75 P.R. 1908. 

(28) S. 106— Suit /or damages by legal 
representative of deceased person Killod by 
accident while traielling i/i* Itailway— 
NegligeJice— Burden o proof 

Where a suit was brouglit by the legal 
representative of a deceased lierson, who was 
killed at an accident, while travelling m the 
train of tfio defendant Company, the onus of 
proving that there was no -negligence on the part 
of the Railway Company, lies on such Company. 

This decision is supported not only by the 
ruling in the case of the Qreat Western Railway 
Company of Canada V . Braid (1 Moore’s Privy 
Council Cases, New Senes, p 101), namely, that 
the fact of a breach on a line of Railwtv is 
prima facie evidence of improper construction 
or maintenance which it is for the Railway 
Company to rebut, but also by the general rule 
of the law of evidence that when any fact is 
especially within the knowledge of anv person, 
the burden of proving that fact is upon him 
(S. 106 of the Indian Evidence Act). The 
Madras Railway Company v. Ratilal 
Kalldas, 4 M L.T. 251. 

Davies and Benson, jo 
Reference — 1 Moo P.C. Cases, New Scries, 

p. 101. 

(29) S. 108 — Presumption as to death— 

Person not heard of for seven years— Time 

as to when presumption arises — Onus 
S. 108 of the Plvideiice .Act makes provision 
for the question whether a man is alive oi dead, 
that IS, whether he is alivtj or dead when the 
question is rdised, and not whether he was 
alive oj dead at some antecedent date ; the 
law raises no presumption as to the time of his 
death, and the presumption that m«iv, in certain 
circumstaiic<?s, be laiscd, is a presumption that 
the man is dead when the question is raised, 
and not a presumption that he was dead at 
some antecedent date. 

It is on the person, who alleges that the 
person was dead at antecedent time, to prove 
that fact by evidence IJani Bhusan Banerjee 
y. Burja Kanta Roy Chowdhury, 5 C.L.J. 649 
fell •C.W.N. 883-35 C >5: 

Macleait, C.3., \D Geidt, j. 


Evidence Act (1 of 1872)— (Con^inii^d). 

(30) S. Ill — Burden of showing g<x)d faith 
where one party stands in fiduciary relationship 
to another— Whether all accounts on which 
contract is based should be proved to bo vormet. 
See Cn . Pro. Code, No. 1, i2 C.W N. 1102 

(31) S. 116- Law of estoppel in force in this 
country. See Occupancy Holding, No. 1, 12 
C.W N. 72. 

(32) S. 116 — Representation by widow that 
she was competent to adopt — Widow adopting 
a person publicly — Suit by widow for declar. 1 - 
tioii of her incompctency to adopt— Adopted 
son incurring heavy liabilities to maintain 
adoption against reversioner — Widow estopped 
from maintaining suit. See Estoppel, No 1, 
6A.L.J 668. 

(38) S 115 -- Estoppel— Effect of recital in a 
deed, in an action not founded on it but wholly 
collateral to it — Promise whether can be the 
foundation of estoppel. See Tkansker oe 
PiiorEUTY Act, No. 3, 11 0 C. 301. 

(34) S 115 — Estoppel against a minor- False 
and fraudulent misi epresentation by a minor 
—Principle of li.ibility See ("ontuac'i Act, 
No 2, 5 A.L.J. 074. 

(34-a) S. 115— Estoppel by conduct. Sec 
Estoppel, No 2-a, 160 P.R, 1908 

(34-6) S. 116 — Kstoppel by a tenant— Lease 
executed by a tenant in the name of the 
benamidar— Landlord ^ the real ovtsnet 
under this section. 

Where a lease is executed b> a tenant in 
favour of the benamidar^ the real owner,* lathcr 
than the benamidar, must be regarded as the 
landlord for the purposes of this section 

A person, having admitted that he is a bena- 
midar and not having shown any right to sue 
under the general law, has no right to sue the 
tenant for rent, and m such a suit the tenant 
can den} his right to sue. Kuppu Konftn v. 
ThiFUgnana Sammandam Piflai, 31 ]\I. 461. 
Wallis, j. « 

Reference *—30 M 246, F 
(35) Ss, l!S3, 121 and 162 — Income Tax Act 
(ll of 1886)^ Ss, I4, 26 and 38— Statements 
before Income Tax Collector— State-docu- 
ments— Official communication— Privilege 
—Officer's iKibility to bring documents— 
Court's power to record evidence— ‘Validity 
of reasons for non-production — Disclosure 
fo Court no breach of official confidence— 
Documents produced on process of law. 
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’Evidenof^ Act (1 of iW!2)—{Cmcluded\. 

Statements made before the Income Tax 
Collector do not relate to affairs of State «ind 
so are hot governed bv S. 1‘23 of the Pivideiice 
Act. 

The Income Tax Collector, summoned to 
produce, is bound to produce the books in his 
possession, in spite of the Rules made under S. 
38 of the Income Tax Act, forbidding disclosure 

(<») 

ITndor S 162 of the Plvidence Act, a witness 
should not decline to bring documents to Coint 
on the ground of piivilcgo Under tlio same 
section, the Court has power to inspect the 
documents for the purposes of deciding objec- 
tions legaidmg production or admissibilitv. 

The pioMsjon relating u> tlic non -disclosure 
of information, given or obtained “ in official 
confidence,” docs not apply to the production of 
documents in .i tburt of Justice 

Rule 16, fiairicd undcM S, .38 of the Tncome 
Tax Act, .-IS. meant onlv for the guidance of the 
Income T,ix Officers, and not foi the preclusion 
of an\ evidence being given m a Court of Justice* 

Orders under S 14 oi S. 26 of the Income 
Tax Act, doteiminiiig the amount of income 
tax, are not piivilcged documents. 

Documents produced oi sl.iiem<‘iits made 
under process of law cannot be said to be made* 
or given ‘‘in official confidence” Yenkata- 
chella Chettiar y . Sampathu Chettiar, 4 M. 
L.T. 317. 

Aknolu WniTj;, c j ,ANn SA^NK\Ji\NNAiit,j. 

References -(a) 3 Cainpb. 3‘27 ; 2 ^hulras 
Sessions, 1863 , 26 B. 281 (‘284), R and , 

L R* (1900) Ch. 347, D. 

(35-flt) S 124— See No suiJta, 

(36) Ss 137, lS8and 154 — Examination of de- 
fendant as witness for planitifl at the vei\ out- 
set of the case, propiiety of. See Res Judicatv, 
No 7, 116 P.W.R 1908. 

(37) S 138 -Sec No .36, supra. 

(38) S 154— See No 36, supra. 

j39) S. 157—SccNos. 2 and 7, supra, 

(40) S. 162 — See No 35, supta. 

Examination. 

(1) Board of examiners, discretion of-Man- 
damas— Jurisdiction of the Court to interfeie. 
Sec Attorn 1 C YSHiP ExA3kriN\TiON, No I, 12 
C.W.N. 873 

(2) Issue of commission for, of witnesses not 
•exempted by C.P.C., whether Civil Court has 
jurisdiction to order. See Commission, No. 1, 
3 M.L.T. 246. 


Exchange. 

(1) — of parts of propoity liable to partition- 
effected during suit for pi c-ompti on— binding 
nature of — on pre-emptor. See Act ITT ot’^901 
(N.W.P. and 0 Land Revenue), No.i), 10 0 C 
363. 

(2) Suit upon covenant in registered deed of 
exchange of lands— Special contract to indem- 
nify on deprivation. Sec Limitxtion Act, 
No 6.3, 18 M.L J 477 

« 

Execution. 

— of document — Signing, whether iK'f e.ssary. 
See Stamp Act (Act T op 1879), No 1, 11 B R. 
(1907), 4th Quarter, Execution - Signiug, 5 

Execution of decree « 

(1) Decree directing sale of r\\] jotc lands 
mortgaged— Mot tgagor- judgment-debtor , tf 
competent to raise the question of the sale- 
ability of the jetes, in execution — Saleabi- 
lity or otherwise of nij joti* lauds, inius of 
proof of— (Regulation III of 187% 8. 11- - 
Sonthal Pergunnahs Regulations -Settle- 
ment Courts decisions of — Suit, maintain- 
ability of 

Where ainoitg.ige decree disnnitiN provides 
for the sale of certain nij jote lands nioitgaged, 
and tliiccts that the mortgage-di'lit must bo 
loalized, in the first instance, by the ^ale of the 
mortgag<*d propert) , it is not open to the 
mortgagor-judgment debtor to ob]C< t to the 
cxt‘cution of the decree on the ground that the 
jotes aic not saleable. 

The onus is not on the doc loe-h older, ni such 
a case, even if it were open to the judgment- 
debtor to I also the question of the sab ability of 
the jotes to show that the jotes are saleaiJc, but 
on the j'lidginent-debtor to prove that the joles 
aie not saleable. 

In the absence of a decision of am' settlement 
Court OI of a decision by any Civil Coait on 
the question of the transferabihtv of these 
joteSy a suit for the sale of such joies mmtgaged 
does ho 111 the Civil Court. Kartik Sahtt y . 
Nilambar Singh, 7 C L.J. 101. 

R\mpini and Mookeujepi, .7J 

(2) Plaintiff obtaining dectee for part of his 
claim — Appeal as regards part dtwiissed — 
Fjxecntion of decree— Right to prosecute 
appeal. 

A plaintiff, who has obtained a decree for part 
of his claim and haS appealed as regards the 
part dismissed, is not debarred from prosecuting 
the appeal because he has begun to cx^6ute the 
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Execution of decree--(Co»/t»i/e<2). 

said decree. Ra^hn Hal v< Bandu, 31 P.R. 
1907 (P.B.)=04 P.W.R 1907-1 P.L.R. Hm. 

RKfD, JOJINftTONK AND RaTTIGAN', JJ. 

Reference — 8‘2 P.R 1RG8, overruled 

(3) Time fixed for fllintj petition-- Failure-- 
Striking off petition— No disposal of peti- 
tion — Pending 

Whore, in the case of a decree-holder who | 

had applied for execution as against ji«jiidgmcnt- 

debtor residing outside the lurisdietion of the 
Court, the Court, which, under the circum- 
stances, had the power, under S 223 of the 
Cjv. Pro. Code, on the application of the decree- 
holder to transmit the decree to .mother (kmrt 
for execution, without any such application, 
gave the plaintiff a week to ajiplN for a.i order 
of transmission, and, as he did not so apply, 
struck off th(^ petition on the seventh day, held 
that this was not a disposing of the petition 
and it should still be tre.ited .is ponding {a) 
Pan-Chagnula Subrahmanyam Aiyerv. Poll- 
palli Rangiah, 17 M.L J. G10 = 3 M L T. 2G1 

WAI.MS, .1. 

Hefei ence — {a] 27 A, 334, H 

(A)^ Limitation — Appheahomn continuation 
ofpreviom proceedings in execution. 

On the 7th Dei ember 1903, the sale of cer- 
tain immovp.'iblo piopcrty, which h.id been 
attached, was ordered On the 30tli January, 
1904, the Amin reported th it ho had been un- I 
able to hold the sale, as there w'cie no bidders 
Notice of this fact w.is gnen to the decree- 
holder and ho w.is allowed time till Die 10th 
February to pay in fees foj a fresh sale On that 
d.Tte no steps having boon taken by the decree- 
holder, the case was ordered to be struck off 
“ for the present ” On the 13th Januarv , K)0G, 
the dooreo-holdcr .igain api>lied, asking that the 
property, whiidi was still under attach iiieiit, 
might be sold Held that thus was not a fresh 
.ipphciition in cxooutioii, but merely ‘ an .axipli-* 
cation to revive the former pi (Kieednigs, and was 
not barred bv Ipnitation. Mujib-ullah v. Umed 
Bibi,A.W.N. (1908), 227 

Aikman, j . 

References C W.N. .347 ; J8 A 482 and 9 
M.f.A. 324, ll, 

(5) Execution proceedings— Suit — Sale by 
mortgagee of proper ty not mortgaged, vali- 

• dify of, cohere to he questioned — Civ, Pro. 
Godfi {XIV of 1SS:i), 8. MB— Guardian 


Execution of decree— (Coyifinu^d). ^ 

and Wards Act (XL of 1858), 8. 3— Appoint- 
ment of guardian ad litem other than the 
eertificated gu ardian , ’ 

Where a puisne mortgagee, who was not 
made a party to the suit of the prior mortgagee, 
instead of proceeding against the property sold 
iTi oxocntion of the decree of the prior mortga- 
gee, proceeded against other jiroperties of tlie* 
mortgagor and sold them . Held, that it was a 
matter to be complained of and (if wrong) 
remedied in execution proceedings and not bv .a 
separate suit. 

If a pi'rson, who was not a certificated guardian 
of the minor, w'.as appointed a guardian ad litem 
at a time when Act XIj of 1858 was in force : 
Held, that the passing over of the certificat- 
ed gnardi.in was not more than an iriegu- 
biritv and would not of itself vitiate either the 
decree ])asscd or a sale consequent upon such 
decree (/7). Jogeshwap Narain y Lala Moora- 
lidhap. 7 C L.J. 270 

WoOimOFFK AND OoXK, J? 

Reference --(a) 29 290, It 

(G) Sale of ancestral property— Civ, Pio. 
Code, 8. 320— Rules framed hif /jocal Got- 
etnment — Application under Rule 17 
{XIJ LA) 

One of seioial co-owiiersof iincestrul piopeitv 
which had been sold b> the Collector uiidLi the 
Rules framed the J.ocal (iovernmeiit under 
s('c,tioii 320 of the Code of Civil Procedure 
applied undci Rule 17 (XII) to have the sale 
set .isido upon the ground of material irregulari- 
ties 111 the conduct of the sale causing sub- 
.staiitiaJ loss. Another of such co-owiiois, whilst 
the first application w'as pending, apidied under 
Rule 17 (XIII-A) to have the sale set aside, 
malvjiig at the s.imo tune the necessary pay- 
ments into Court required bv the Rule 

Held that, upon the presentation of tlie latter 
applic.i)tiou under Rule 17 (XTIJ-A), the Collec- 
tor was bound to sot aside the sale, and was m no 
\va> precluded from so doing by the cxisteiieo of 
the foimei application under Rule 17 (Xll) 
Tulsl Ram v. Izzat All, A.W.N. (1908), 77-5* 
A.L.J. 254*30 A. 192. 

StANLKY, C.J , AND RUTlKin’, J. 

References . — 23 C. 68G , 29 C. 1, R, 

(7) Recree on appeal— Ongnml decree modi- 
fied— Giv. Pro. Code, S* 230— Limitation, 
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Bxeeution of decree— fCan^tnuet!). 

Where the appellate Court modifies the 
original decree, it is the decree of the appellate 
Court flhat can be executed ; and limitation 
runs from the date of the appellate decree. 

So the period of twelve \ears, prescribed by 
S. 280 of the Civ. Pro. Code, must be counted 
from the date of the decree passed on appeal. 

Mahomed Mehdi Bella v. Mohini Kanta Saha 
Chowdhry, 84 C. 874-7 C.L J. 805. 

RaMTMM, AO. C j , AND Sh\]IPUDDIN, J. 

liefeience .—25 C. 594' F. 

( 8 ) Ajipheation for — Aviend^Adecrect limita. 
lion in case of, 

Heldy that an application for execution, made 
after three years from the date of the ongimil 
decree, but withiri three months of the date of an 
amendment of the decree, by which it became 
for the first time capable of execution, was 
within limitation Husainmat Zuhra Bib! v. 
Musammat Zulaikha Bibi, 10 O.C. 22. 

('IT\MII-.1I, .1 C. 

Hefeiences -24 A. 800 , 17 A 80 20 M 

780, F, 

{{)) Stay of execntion^Impossibihty of res- 
toring 'parties in statu Appeal, 

The fact that it would be impossible to restore 
the parties in statu quo may or may not be a 
ground for granting a sta\ of execution of a 
deeroc ; but it dof?s not reiidei the order refus- 
ing the stav a ‘‘judgment.” Mo appeal lies 
from siieli older Kodiva Sahib v. Syed 
RahimatallaSahib, 8MTi T 807 

WllITN, C J AND Mli.LKil, .J. 

Reference . — 24 M. 858, F. 

(10) Transfer to another Court — Powei of 
Courty to which deciee hns been iransferi ed, 
to grant permission to continue execution 
proceedings begun upon the application of a 
decree-holder since deceased— Civ, Pro, 
Codey S. 232, 

lleldy that the Court to which a decree has 
bcfyi transferred cannot give permission under 
S. 282 of the Civ Pro. Code, to continue exe- 
cution proceedings begun upon the application 
of a decree-holder, since deceased. Such per- 
mission can be granted only by the Court 
which passed the decree. Nazhat-nd-dawla 
Abbas Hassan Khan v. Prince Wala Kadar 
Hnsain All Hirza, 11 O.C. *112. 

ClTAMIER, J.C., AND GuiFPfN, A..J.C. 

Reference ii7 C. 488, R, 


Execution of decree— (Couftnt^d). 

(11) Execution of decreet application /er, on 
the last day of twelve years succeeding the 
date of the decree—Civ Pro. Codey 8^30, 

The apx>licant obtained a decree against the 
respondent on the 11th April, 1895. Ke made 
several applications for execution from time 
to time. The last application was dated 
the 11th April, 1907, being the last dav of 
twelve \ ears succeeding the date of the decree. 
lleldy thaji the application could not be granted 

(a) Deoki Nandan y. Saiyed Nazir Hasan, 

11 O.C 57 

PlVANS AND CHAMIKU, J.C S 

References —(a) 6 M 859, not 18 A 482 
(489) and 21 A. 155, R. 

(12) Sale in execution of decree of inferior 
Court by order of Court of higher grade— 
Second ap 2 >eal where decree of lower Court 
executed by a higher Court — Civ, Pro, 
CodCy Ss, 244 and 285. 

The respondent obtained a deeroe against 
the appellants in the Court of the Muiisitt in 
execution of which certain property of the 
apiiellaiits was attached The 'MunsilT submit- 
ted the usual sale statomoiit to Government in 
ordei that the sale of the property which wa^ 
ancestral, might be sanctioned under S 20 of 
the Oudh Laws Act. The sale was sanetjon- 
ed, but, before the sanction reached the 
MuiisifT’.s Court, the property was attached by 
the oidei of the Subordinate Judgf‘ in exe- 
cution of a decrei* obtained in his Court 
by third partv. The Subordiiiato Judge 
imiporting to act under S 285 of the Code of 
Civil Piocedure sent for the file of the execu- 
tion pioteediiigs from the ^lunsiff’s Court and 
caused the pioportv to bo put up for sale in 
execution of the Muiisiff's decree. 

Held that, liaviiig regard to the provisions 
of S 285 of the Code of Civil Procodiire, the 
order of the Subordin.'ite Judge was illegal ; 
he ought to have sold the propertv in execution 
of the dee ice passed by himself and ought not 
to have executed the decree passed by the 
Munsiff. 

lleldy further, that the proceedings before 
the Subordinate Judge were, under S. 244 of 
the Code and a second appeal was admissible. 

Kalka Prasad y. Saiyed Akbar Ali,ll O.C 41. 

Chamiku, j.c. 
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.'Sxeoation of decree— 

((13) Decree-holder ^rojperty to sale 

mthout disclosing his hen, effect jf— Pur- 
chaser without notice, liability for the un- 
disclosed Uen—Cio, Pro. Code, Ss. 237 
and 287 

Held, that a person who has cauhod the pro- 
perty of his judgment-debtor to bo sold in exe- 
cution cannot afterwards set up any claim of 
his own against that property unless he shows 
that the purchaser pnrehast'd with notice of it 
(a). Baldeo y. Auean Sing, II () C 206. 

Evans, j. c. 

References .~^{a) 22 E 686; IOC. 609; 15 
M. 412 ; 5 O.VV N. 497 ; 20 H 200 ; 16 A 47R , 

1 B 314 ami 12 li. 678, R. 

(34) Decree as onginalltj ft nmed nu arable of 
execution— Amendment of decree— J imita- 
tion Act {XV of 1877), Sell, IT, Arts, 178 
and I7U, * 

A decree for sale was obtiaiued on amoit- 
gage. The decree was made iibsolutc on 3rd 
Eebruary, 1903. Bv mistake of the (^oiirt 
or its ohicers, the decree ordered the sale of a 
village which did not in fact exist. The decice 
holders applied foi coiroction of tlie deciec, 
and on 14th November, 1903, the correct name 
was substituted Within thicc vears from 
that date but upwards of thice years fiom 
that of the order absolute, the dcci co-holders I 
applied for execution of the decree. Held, \ 
that the application was within time. A 
decree ordering sale of a non-existent village is 
incapable of execution, as it would be impossi- 
ble to coinplv with the provisions of the law 
as to making and affixing proclamation on the 
property (e). Bihari Y, Risal, 5 A L J. 403. 
Airman and Kahamat Hvrain, jj. 

Ref et once — 17 A. 39, relied upon. 

(15) Judgment-creditor coming to terms with 
his judgment’dehtor— Effect — Aiwiion pur- 
chaser applying to have order setting aside 
sale rescinded must show that the order 
had been improperly obtained. 

If a judgiiicnt-creditor comes to terms with 
hiK judgment-debtor, it is, as against the auc- 
tion pnrcha.scr, equivalent to a receipt in full 
of the decretal amount b\ the ]Lidgment- 
creditor. * 

Where a sale is set aside b} the order of the 
Court, it lies on the auction purchaser when 
applying to have that ord'ir rescinded, to show 
that tlie order had been improperly obtained, 


Execution of {Continued], ^ 

e.g., by showing that, Jit the time of the older, 
the judgment-creditor had not been satisfied. 

Ha Sein Bawin y. Mahomed Hassim, ^4 Bur. 

L.R. 176 

Ohm on D, j. 

References 23 B 723 , 1 C W.N. 703, ii. 

(16) Refund of money realized in execution 
of a decree afterwards reversed in appeal 
— Ijimitation— Execution of decree stayed 
by injunction —Procedure. 

On the 7th October, 1901, an ex paiie decree 
on a mortgage was p.^sed in favour of the appel- 
lants. Before, however, the decree was made, 
the aiipclJaiits had obtained an injunction re- 
straining the lespondeiits from realizing ceitain 
monc^' deposited in Court to their credit \fter 
this decree was parsed, the appellants withdrew 
out of this amount Rs. 19,041. The decree 
w'jis set aside on the 9th July, 1904 The suit 
was retried , and, on the 17th September, 1904, 
the C’ourt of Eirst Xiistaiice made a. deciee in 
favour of plaintiffs for Rs. 17,711-7-0. This 
deciec wa^ athrmod b> the High Court on the 
18th Di'cembei , 1906. On the 17th September, 
UX)7, the respondents applied for a refund of 
the difTcronce (Rs 1,804) between the sum 
lealized bj the plamtiffs and tlie sum fin.illy 
dei'reed , 

Held, that the plum biffs were at liberty to 
proceed cither bs application or by suit (a), and 
that the application was not barred by limita- 
tion (6). Bithal Das v. Jamna Prasad, 
A W N (1908), 206 = 5 A.L.J. 527 
B\ni:uii and Richauds, jj. 

References ~(a) 10 M 1 A 203 , 28 A fj65 
and 29 A. 143, R. [b) 28 C. 113, D. 

(17) Application for time— Step in aid of 
execution ” — Previous application barred — 
Notice on judgment-debtoi — Estoppel. 

An application for time is not a step m aid 
of execution and does not prevent subsequent 
applications from being barred (a). * 

A judgment-debtor is not estopped from con- 
tending that a previous application lor execu- 
tion was barred by limitation merely because 
notice had boon served on him and be did not 
appeal to contest the proceedings (5). Umed 
Ali Y. Abdul Karim, 8 C.L.J. 193. 

Stephen and Holmwood, jj. 

References:— (a) 27 0. 286 ; 3 O.L.J. 240, F. 
{b) 8 C. 61 and 23 0. 374, distgd. 
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lExecuMon of decree— (Co7i^i7n(ecI). 

(18) Order %n execution proceedings, effect of, 
as res judicata— Act, S. 19, 
application of, to execution proceedings — 
Ctv. Pro. Code, S 230. 

Held, that orders in execution proceedings are 
binding on the parties in alJ subsequent proceed- 
ings in that suit on principles analogous to 
those of res judicata. 

Held, further, that the effect of the previous 
order must be confined to the point actually 
decided. 

Held also, that the provisions of S. 19 of the 
Limitation Act cannot affect the absolute 
prohibition, against the granting of an applica- 
tion after twelve years from certain dates, 
imposed by S. 230, Civ. Pro Code (a). Bhl- 
khari y. Gauri Shankar, 11 O.C. 220. 

Evans and Gherven, a j. cs 

Eeprences —(a) 11 P. 537 , 14 13. 206 . 18 C. 
631 and 11 0 G. 57, It 

(19) Appropiiation of debt due to i wo persons 
towards a debt due against one of them 
alone^ Amendment of plaint 

Held, that, in execution of a decree obtained 
against one person alone, a decree-holder is not 
entitled to have a debt due to that person and 
another jointly realised and applied towards the 
discharge of his decree (a). 

Where a plaintiff sued on a promissory note 
in favour of himself and others who were added 
as defendants, on the plea that he alone was 
not .entitled to the amount claimed, the plaintiff 
was allowed to amend his plaint so as to claim 
jointly for himself and the added defendants. 
B^ai Bahadur Singh y. Jang Bahadur Singh, 
11 0 C. 225. 

Ohamier, j c. 

Eeferences.—(a) 1.3 Q.B.D. 536 and L.R. 
(1891) Q.B.D. 509, B 

J20) Liimitation — Application in continuation 
* of previous proceedings in execution. 

On the 7th December, 1903, the sale of certain 
immoveable property, which had been attached 
was ordered. On the 30th January, 1904, the 
Amin reported that he had been unable to hold 
the sale, as there were no bidders. Notice of 
this fact was given to the decree-holder and he 
was allowed time till the 10th February to pay 
in fees for a fresh sale. On that date, no steps 
having been Jaken by the decree-holder, the 
<jase was ordered to be struck off “ for the 


Execution of decree — (Continued). 

present.” On the 13th January, 1906, the 
decree-holder again applied, asking that the 
property, which was still under attachment, 
might bo sold. Held, that this was4iot a fresh 
application in execution, but merely an apxdi- 
cation to revive the former proceedings, and 
was not barred by limitation. Mujib-ullah ¥• 
Umed Bibi, A.W.N. (UK)8), 227. 

Stanley, c j., and BANimai, j. 

Hefermces .—5 (J W.N. 347, D 18 A. 482, U. 

(21) A^jpUcation by decree-holder for payment 
of money deposited in Court— Step in aid 
of— 

An application by a decree-holder to the 
executing Court for payment to him of a cei- 
tam sum of moiie\ depohited lu Court m partial 
satisfaction of the decree is not ordinarily an 
application to take some step m aid of execution 
within the irui.imng of Ait 179 (4), Limitation 
Act, 1877. 

The “ fiuits of the execution of decree ” 
postulate sin el y that the decree has been 
ex(‘cutcd, and the partial fruits of the oxoeution 
of the decree equally postulate that pro ianfo 
the decree h*is been executed. To take steps, 
therefore, to acquiie those fruits cannot logical- 
Iv be rogardecl as a step towards executing the 
decree ; for ex hypotUesi the decree must have 
been executed (in whole or in part as the case 
raa\ be) before those fruits, whether in whole 
or in part, can be acquired, whereas the expres- 
sion “step in aid of execution” must clearly 
mean tliat the, decree has not boon executed 
when that step is taken Kasu Y. Atar Singh, 
103 V K 1908 (F B )-142 P.W.R. 1908 (F.B). 

CLAIllf, c J , AND ChATTJCRJI AND RaTTIGAN, JJ. 

References —107 P.R 1881 ; 88 P R. 1884 ; 
27 P.R. 3888 , 18 P R 1904 ; 76 P R. 1904, 8 0. 
89 ; 10 C. 649 ; 1 1 C. 227 ; 23 C 196 ; 10 C. W.N. 
28, F.\ 11 M. 174 , 16 M. 452 , 17 M 166 ; 22 B. 
340 ; 6 A. 80(3 ; 12 A. 390, not F 

(22) Claim to attached property— Questions for 
determination — Possession — Constructive 
possession— Civ. Pro. Code, Ss 278, 280, 
281. 

Tn an investigation under S. 278 as to move- 
able property, what the Court has to detomnne 
IS merely the question of possession, and the 
Court cannot go into the question of title. 

If the Court finds lihc claimant to be in 
possession, the only other question that can be 
considered is whether that possession is really 
on account of or in trust for the judgment- 
debtor (a). 
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Bzeoation of decree— (Contint^cZ). 

The words “ possessed ” and ** possession in 
Ss. 279 and 280 are not used in a restricted 
sense as relating to mere tangible or physical 
possession^ They include constructive posses- 
sion or possession in law (6). Po Kya Y. 
Lutchminappian Ohetty, 4 L.B.K. 289. 

Robinson, j. 

References —(a) 4 C. 402, It. ; 27 M 07 , 29 
C. 543 ; 2 L.B.K. 152, h\ (b) 27 M. 07, F, 

(23) Ambiguous or defective decree — Decree 
interpreted with reference to the pleadings 
in the suit 

Where a Court has to execute* a d(‘crce which 
is hadlv dr«,wri up and 4imbigiious, it is per- 
missible to refer to the pleadings in the suit m 
which the decree w.is passed, in order to 
ascertain its precise meaning Nlsar Husain 
Y. Allah Bakhsfa, A.W N ^lOOH). 257^6 A L.J 
742 

Stanlky, c.j,, and TUnkuji, j 

Zie/erc;jces.— A.W.N. (1890), p 75; 13 V 
343; 18 A. 344; N.W.LMl.O. Rep. 1870, 
p. 415, R, 

(24) Decree niiii — Decree absolute-- Civ. Pro 
Code (Act X.IV of 1888)^ 8. 2M^Transfer 
of Property Act (TV of 1882), S. 93. 

An application for redemption or foreclosure 
under a decree msi is not an application in 
execution under the Civil hroo^'dure Code, but 
must bo made in Court under the Transfer of 
Property Act ; and, until a decree nisi is made 
absolute, there. is no decree capable of execu- 
tion. Sir Jehangir C. Jehangir y. The Hope 
Mills, Ltd., 10 Bom L R. 1057. 

Maclkod, j. 

References —21 C 818 , 22 B 77, F 

(25) — of personal de<;reo against Shebait of 
idol, property sought to be sold in execution of 
— Suit foi declaration that propertv is endowed, 
maintainaliilitv of. See Oiv Pri(» Codk, No. 
15C. 12 C W.N.^^08. 

(2G) — of personal decree against Shebait — 
Attachment of immoveablo propertj —Objection 
that property is debutter, validity of— S. 244, 
Civ. Pro. Code. See Civ Puo. Codi<., No. 167, 
12 C W.N. 310. 

(27) Execution proceedings subsequent to 
trinl of* the suit are not judicial proce.edmg8. 
See SAisfijTiON no Proseol'te, No. 2, 35 C. 133. 


Ezeautiaii of decYoe— (Continued)'. 

(28) — r property attached in, claimed as trust 
property— Order dismissing claim whether ap- 
pealable— Order to form subject matter of sepa- 
rate suit— Proper procedure for investigating 
claim. See Civ T*ito. Code, No 158, IHTM.TiJ. 
21 

(29) Application, though defective, containing 
prayer for issue of notice, under S. 248, CPC, 
enabling — to procetxl will .save limitation See 
Limitation Act, No. 133, 18 M J 14. 

(J30) — , step 111 .lid of, - application for recog- 
nition by transferee deerce-holdci , whether a 
—Sec LiMiTATiey At T, No. 134, 18 M L J, 24. 

(31) Plaintiff challenging a decree m e\ecution 
of which his propert> was atiach(‘d — Value of 
suit See Court Fees Act' (VII of 1870), 
No. IG, 7 C L J. 30 

(32) Decree for possession of oquit,\ of redemp- 
tion — Decn'c-holdor wrongfiillv obtaining pos- 
session of i>roport\ instead of equity of redemp- 
tion m execution of the decree — Suit liy mort- 
gagee claiming restitution of plox)e^t^ See Ci\ , 
Pro Code, No. 133, 5 P.H. 1907 

(33) Pay incut of process fees, unaccompanied 
by any application asking Court to take some 
specification whethei gives <i fresh starting 
point for limitation See Limit vtion Ac'i, 
No. 1.31, A W N. (1908), 71 

(31) — by a sur\JVor of two joint decree- 
holders —Heir of a dccrec-holdei, right of, to 
execute decree. See An VII of 1889 (Si c- 
CEssioN Certificatj.), No. 3, 10 O.C 378 
(35) Conditions under which a ])noi a|)plica- 
tiou for e.xocutioii will be treated as ^lending 
and as not barred by limitation — Arts. 178 and 
179, Limitation Act See Limita'i ion Act, 
No 121, 18 M L J. 4G. 

(3G) Ijimitation for — , on withdrawal of aj^peal, 
whether to be counted from date of original 
decree or from date when apxiollate Court ac 
copted withdrawal and closed the matter — Limi- 
tation for execution of original decree. See 
Limitation Act, No 130, 87 P L R 1908. 

(37) Whether an executing Court can sell what 
the judgment-debtor himself is unable to alien- 
ate privately. See Moht(,agf. (General), 
No. 5. 7 P.W.R. 1908 

(38) Application by decree-holder for — before 
realisation — Right of his represontativos to 
rateable distribution. See Civt Pro. Code, 
No 3(30, 3 M.L.T. 249. 
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Sxflcution of d^crt^^iContinued), 

9 

(39) Attachment of judgment-debtor’s pro- 
perty — Alienation by judgment-debtor before 
• order of attachment was served upon him— 
Whether valid. See Civ Pro. Codb, No. 181, 
1 Suid L.R. 176. . 

(40) — Auction-sale— Decree-holder bidding 
for property with the permission of Court- 
Right of set-off. See Civ. Puo Code, No. 199, 
.10 Bom. L.R. ‘296 

(41) One of several decree-holders a minor — 
Extension of time— Minor’s right to execute 
whole decree. Sec Limitation Act, No 12, 7 
C.L J. 308. 

j(4‘2) Right of niortgagce-docrce-holder to 
attach property — Application in execution — 
Suit. See Thansfeu op PitoPEiiTY Act, No 71, 
10 Bom. L.R. 274 

(43) Whether right to profits not yet accrued 
can be attached in See Civ Pro. Code, 
No. 174. AWN. (1908), 101. 

(44) Question relating to execution, discharge 
or satisfaction of the decree — Contest between 
holder of a decree for an undivided share of 
joint property and an auction -purchaser 
pendente lite. See Civ. Puo. Code, No 140, 
A.W.N. (1908), 98. 

(45) Decree declaring wife’s rights to future 
residence and maintenance— Whether relief can 
bo granted m <*xooiition proceedings See 
Restitution op Conjug\l Rights, No, 1, 1 
Sind L.R 184. 

(46) Order to plaintiff to take steps under 
8. 331, Civ. Pro. Code — Whether pmpci disposal 
of execution petition. See Civ Pro Code, 
No. 180, 3 M.L.T. 295 

(47) Effect of reversal of decree on appeal— 
Maintainability of suit. Sec Civ. Pro Code, 
No 161, 35 C -265. 

(48) Power of executing Court to refer to 
judgment and other documents to interpret 
decree — Divergence between decree and judg- 
ment — Decree-holder to be directed to apply 
for amending the decree- Prat tico. Sec De- 
cree, No. 4, 00 P.W.R. 1908. 

(49) Decree under S. 88, Transfer of Pro- 
perty Act — Application for order absolute for 
sale — Whether application for execution of 
decree. See Transfer op Puoi’ehty Act, 
No. 64, A.W.N. (1908), 103, 

(50) Limitation —Notice to judgment-debtor, 
under S. 248, Civ. Pro. Code, in execution of 
an application ' not in accordance with, law, 


Exaeation of deeree— (Continued). 

effect of, ill saving limitation. See Limitation 
Act. No. 126, 126 P.L.R. 1908. 

(51) — , property put up to auction in— ^*ur- 
chaser not making deposit at once as^ required 
by S. 306, C.P.C. — Fresh sale for less sum to 
decree-holder— Validity and regularity of first 
sale — Right of second purchaser to claim 
compensation for loss resulting on second sale. 
See Civ. Pro. Code, No. 201, A.W.N. (liK)8), 
107. 

• 

(52) Sale of immoveable property- - Property 
purchased by decjroe-holder — Decree-holder fail- 
ing to obtain possession of property after sale 
confirmed —Property in the hands of judgment- 
debtor — Suit by decree- holder’s (issignee for 
possession of land barred by S. 244, C.P C. 
See Civ. Pro. Code, No 142, 5 A.L J. 285. 

(53) — , whether the only point involved in ad- 
ministration suit — Limitation. See Civ Pro. 
Code, No. 131, 12 C.W.N. 614 

(54) — .Appeal from decree — Appeal not press- 
ed— Limitation. See Limitation Act, No. 128, 
A.W.N. (1(K)8), 161. 

(55) Auction puiehaser representative of 
judgment-debtor, not decree- holder — Judg- 
ment-deb toi ’s application under S 810-A 
being allowed — Appeal by auction purchaser, 
whether lies See Civ. Pro Code, No. 207, 
A.W N (1908), 157. 

(56) Order disallowing claim under S. 278, 
C.P.C , fur want of prosecution — Conclusive 
unless suit is brought under S. 28S. See Civ. 
Pro. Code, No. 186, HOC 180. 

(57) —al lowing instalments —tixecut nig Court 
to reconsider whole matter afresh with a view 
to substitution of some new scheme of instal- 
ments. Sec Act XVII op 1879 (Dekkhan 
Agriculturist’s Relief), No. 7, 10 Bom. L.R. 
638. 

(58) Attachnieiit before judgment— Other 
attachments— DilTercncc. Bee Marumakka- 
thayam Law, No 2, 23 T L R. 67. 

(59) Convenience of parties to bo consulted in 
construing S. 649, C.P.C. — Expression ‘ Court 
which passed the decree* in S. 232, C.P.C., 
includes Court which gets jurisdiction owing to 
a transfer of jurisdiction. See Civ. Pro. Code, 
No. 130, 12 C.W.N. 859.^ 

(60) Decree attached by two persons— Sale by 
one attaching *crediter— Deposit to set aside 
sale— Title to deposit. See Civ. Pro.* Code, 
No. 203, 12 C.W.N. 800. 
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Execution of decree— 

(61) Application for transmission of decree— 
Execution— Court which should issuo notice 
unde^, S. 248, C.P.C. See Civ, Pno. Code, 
No. 118, 12 O.W.N. 897. 

(62) Date oE issuing notice under S. 248, 
C.P.C.— Date on which Court orders issue of 
notice— Limitation. See Limitation Act, 
No. 137, 6 A.L.J. 624. 

(63) Application to sot aside sale for non-issue 
of notice to applicant — Sale at an uud(jrvaluc — 
Order dismissing application not covered by 
S. 312, C.P.C. — Order covered by S 244 (c), 
O.P.C. — Appealable as decree— Previous execu- 
tion of decree does not make S. 244 (c) inappli- 
cable. See Civ. Pho Code, No 210, 10 Bom. 

L. K. 75Z. ‘ 

(64) Sale— Property purchased subject to a 
mortgage— Purchaser’s right. See Decree, 
No. 6, 35 C. 877. 

(65) Questions arising in execution — Legal re- 
presentatives of debtor -Decree-holder — Sons of 
a deceased Hindu debtor can raise question of 
illegality or immorality of their father’s debt, in 
execution proceedings — Separate suit, not per- 
missible— Limitation. Sec Civ. Pro, Code, 
No. 163, 10 Bom. L R. 930. 

(66) Sale in execution of decree for share of rent 
— Efiect. See Reg. Vtll of 1819 (Putni), No. 1, 
8 C.L. J. 654. 

(67) Reversioners brought on record as Hindu 
widow’s representatives — Competency to object 
in execution— Suit by reversioners for declara- 
tion that property was not liable to be sold 
ill execution — Maintainability See Civ. Pro. 
Code, No. 150, 5 A L. J. 745. 

(68) Question whether property, subject of 
mortgage-decree, belongs to judgment-debtor or 
stranger to bo tried in regular suit and not in 
(execution. See Hindu Law (Will), No 4, 8 
O.L.J. 20. 

(G9) Power of Court in execution to grant in- 
stalments m payment of decretal debt under 
S. 20, Dekkhan Agriculturist’s Relief Act, oven 
where instalments are refused at the time of the 
decree. Sec Act XVII of 1879 (Dekkhan Agri- 
cultubist’b Relief), No. 8, 10 Bom. L.R. 677. 

(70) Right of mortgagor, not paying money on 
date fixed by decree against him, to obtain 
possession of property in execution -proceedings 
— Proceedings subsequent to decree for sale 
under S. 88, Transfer of ‘Property Act, nature 
of. , So# Tbahbpkr of PaoPK^TV Act, No 55, 3 

M. L.T. m- 


Execution of decree— (CoaeZuded). 

(71) Applicability of rule of res judicata to- 
execution proceedings. See Res Judicata,. 
No. 6, U.B.R, (1907), Civil Procedure, 1., 

(72) — of simple money decree, sale in pursu- 
ance of— S. 99 of the Transfer of Property Act, 
effect of, before and after such sale. See 
Transfer op Pbopertv Act, No. 68, A.W.N. 
(1908), 49 

(73) Judgment-debtor’s partner’s bid not 
accepted on first day of salcj— Subsequent 
understanding between partner and the decree- 
holder not to bid against each other and that 
partner would get property for decree amount 
— Property purcliasod bv decrco-h older — No 
fraud b^ decree-holder to justify cancellation 
of sale See Fraud, No. 2, 13 C VV N. 18. 

(74) Application for execution 'of decree against 
a wrong person or dead person — lio7ia fide mis- 
take — Stop in aid of execution. See Limitation 
Act, No. 128-a, 35 C 1017. 

(75) Decree transmitted to another Court for 
execution — Suit betwoou decree-holder and 
judgment-debtor in Court to which decree 
transmitted — Court executing decree competent 
under S 243, C.B.C , to stay execution pending 
.suit See Oiv. Pro. Code, No 13‘2-fl, 130 P.R. 
1908. 

(76) Execution of decree for rent due— 
Third person *.s property unintentionally sold in 
execution — Plaintiff omitting to notify that 
goods wore his— Plaintiff’s conduct no estoppel. 
See Tort, No. 5, 129 P.R 1908. 

(77) Right to recover losses and expenses 
contingent on an uncertain future event ui — . 
See Decree, No 7, 2 Sind. L.R. .38. 

Executor. 

(1) — Kxecutor teho once acts under a 

mil cannot renounce the duiies^-Practice — Suit 
for accounts f ram executor —Application to take 
accounts on the footing of mlful default — Prac- 
tice as to making the application — Heir suing the 
executor for accounts — Limitation^— Limitation 
Act {XV of 1877)^ S. 10, 8ch, 11, ArL 120. • 

Tn law a very small interference or inter- 
meddling with the estate of his testator, on* the 
part of a party appointed executor under a will, 
is sufficient to charge him with liability as 
executor. 

An executor, onefe having acted unquestion- 
ably as an executor, cannot renounce that 
character and all the liabilities ^hioh attach to 
it ; having once acted, the subsequent renun- 
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Executor— (Con^t 72 U«( 2 ). 

4 

ciation IS void, and he continues liable to be 
sued in the character of an executor (a). 

In antiction against an executor for accounts, 
it IS not necessary, when making a reference to 
the Commissioner *to take accounts to, give leave 
to the plaintiff to make an application to have 
accounts taken on the footing of wilful default 
pending the reference. Modern practice allow's 
of an order charging wilful default being made 
at any time during the continuance of the action 
on a projicr case being shown. 

In a suit brought by the plaintiff against the 
executors of the will of her grand-^athor, pray- 
ing for a declaration that m the events that 
had happened, she was entitled absolutely 
and solely to the property left by her giand- 
fiithor, and for account of tlie propeitv in the 
hands of the executors, the plaintiff is only en- 
titled to accounts from the defendants for six 
ye.irs preceding the suit, as she took no interest 
under the“ Will and the executors were not 
trustees for her and the property did not vest in 
them for any specified puiposo in her fa\oor 
Such a suit is not a suit for the purpose ot follow- 
ing trust property in the hands of the Executors 
and Trustees. Ayshabai y. Ebrahim Haji 
Jacob, 10Bom.L.R. B. 1 M.L.T. 

379. 

Da VAR, j. 

Reference —(a) 1 Y <fc J, 409, followed 

(2) Also residuary legatee— Mortgage bij — 
Legatee's right to impeach — Legacy cha'tged 
on immoveable property— Prwrity -Notice 
—»-Constructive n otice — Dela y — Consent 

A mortgage by an executor, who is also 
residuary legatee, to secure his private debt, 
though valid as against crcditor'i, nia\ be sot 
aside, even at the suit of a pecutiuirv legatee , 
for, the nature of the claim of a legatee may Im 3 
ascertained from the will, whereas, if a reason- 
able time has elapsed since the death of the 
testator and then the executor deals with the 
residue as his own, the purchaser mav, in the 
absifnce of notice to the contrar}*, assume that 
the debts have been paid or that there are other 
assets for payment of the debts, if anv (a). 

When the mortgage was executed years after 
the time fixed in the will for payment of the 
legacy and the legacy had remained unpaid, the 
lapse of time was a circumstance that might 
be taken into consideration in determining 
whether the executor was acting with the 
consent of the legatee. , 


Exccutov— (Concluded). 

Held, that m the circumstanoob of the present 
case the rights of the parties remained unaffect- 
ed by the delai'. The Bank of Bomba^r v. 
Snleman Somji, I2 G.W.N. 993 (P.C.|/ 

Lord ^Iacnai.htkn, Lord Atkinson, Sir 
Andrkw Scoblk and Sir Arthur 
Wilson. 

Ilefeiences —(a) 1 Oh. 908, Z).. 17 L R. (Ir.), 
301, R. 

(3) I’ersdii who owes money to the deceased 
accepting the executorship — Debt l»e(*omes at 
once assets — Limitiition would not run as Jong 
as executorship remains See LniiXATiON, 
No. 5, 10 Bom. L R. 340 

(4) Right of one of several execute S’s to chal- 
lenge gfimiutMiess of will, of which probate had 
alreadv been granted and from which lie applied 
toha\o Ins name struck out. See F^uobatk, 
No 2, 12 G.W.N 57‘>. 

(5) Exeeutriv— Rower to possess estate as 
against Court of Wards claiming on behalf of 
residuarv legatee See Court of Wards, No. 1, 
12 C.W.N. 1005 

(0) — of Mfihomcdaii takes whole estate of 
testator, uudei Probate and Administration Act, 
and lb trustee. Sec Maitomedan L\w (Parti- 
tion), No 1, 13 C W.N. 153. 

Executor de son tort 

Position of admiuistratoi pendente hie after 
suit — Intcrh'renoe. See Administrator, No. 1, 
12 C.W N. 237. 

Ex parte decree. 

(1) Practice — Suit set dow'^for hearing before 
the date fixed in summons— Civ. Pro. 
Code, Ss. 68, 69, 96, 100, 101, 112 and 
113— High Court Rules, Nos 111 and 112, 

The plaintifT is not entitled to have a suit set 
down foi an ex parte decree before the date 
fixed 111 the summons for the hearing of the 
suit, oven though the defendant has not filed 
his written statement witlun four weeks from 
the date of the service of the summons as re- 
quired under Rule 111 of the High Court Rules. 
Dhirajlal Panachand v. Hormasji EdulJI 
Bottlewalla, 10 Bom. L.E. 301. 

Sib Lawrence Jenkins, c.j., and Batche- 
lor, J. 

(2) Application fer , setting aside cx parto 
decree — Where security is required ogi such 
application— Whether such security shoUdd 
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parte deeree-— (Concluded], 

not be excessive-^Whether such security 
should not be in excess of the value of the 
\nortgaged property in suit 

Whet‘e\>u an application to set aside an ex 
^ parte deoreo passed in a suit on a mortgage 
bond, whereby property is mortgaged for Rs. 
6,000, which is presumably worth more than 
that sum, an order is made directing the ex 
parte decree to bo set aside on the defendants 
furnishing security for Rs. 10,000, aryl on their 
failure to do so, upholding the decree. 

Held that the security required by the lower 
Court was excessive, and it was ordered that 
the security be reduced to Rs. 1,000 to be fur- 
nished within cl mouth from the date of the 
order and that, on such security beir^ given, 
the case should be restored to the file for trial. 
Maung Sein y. Armugam C h e tit y, 14 
Bur. L R. 214. 

Irwin, o.c.j., and Ormond, j. 

(3) Application, on behalf of minor, for 
adjournment, to enable production of evidence, 
rejected— 'Vakil of minor, who presented ap- 
plication, informing Court that he had no 
instructions, and abstaining from taking fur- 
ther part in case— Minor not represented by 
g[uardian ad htom— Decree passed against minor 
whether to be considered ex parte. See Civ. 
Pro. Oodk, No. 95, 3 M.L.T. 225. 

(4) —, conditions precedent to setting aside 
— Duty of Court where conditions not fulfilled 
— Defect whether cured by subsequent deposit 
of decretal amount. See Small Cause Courts 
Act (IX CP 1887), No. 1, 6 A.L.J. 296. 

(5) Appeal from ex parte decree and applica- 
tion to set it aside, whether may be proceeded j 
with simultaneously. See Civ. Pro. Code, | 
No. 91, 12 C.W.N. 885. 

(6) — against karnavan— Right of seshagars to 
contest validity of the decree in a fresh suit. 
See Marumakkathayam Law, No. .3, 23 T.L.R. 
41. 

(7) — against several defendants — One of the 
-defendants applying to have it set aside— Court 
setting aside decree as against all defendants— 
Validity. See Civ. Pro. Code, No 93, 4 M.L.T. 
230. 

(8) Adjourned date of hearing— Party not 
appearing after filing wtitteii statement— Can 
apply to set aside decree. See Civ. Pro . Code, 
No. 93, 4 M.L.T. 216. 


Expevti. 

I 

(1) Market-value of land — Opinion of expert 
witnesses as to value— How far expert evidence 
to be guide. See Act I of 1894 (Land Acquisi- 
tion), No. 14, 10 Bom. L.R. 907. 

(2) — with special skill employed to supply 
particular boilers— Duty to exorcise skill 
without relying on others — Failure— Negligence 
-Damages, See Contract Act, No. 15, 13 
C.W.N. 69. 

(3) Expert opinion, value of. See Lunacy, 
No. 1, 10 Bom. L.R. 1004. 

(4) In cases under the Land Acquisition Act, 
Courts rely far more on evidence of sale than 
on expert opinion. See Act 1 of 1894 (Land 
Acquisition), No. 3-a, 10 Bom. Ij.R. 675. 

I 

Fair eommeot. 

Limits of newspaper enticism -Imputing 
commission of criminal offence to person 
whether. See Libel, No. 1, 12 O.W. N. 490. 

Family arrangement. 

— agreement among co-parconers not to pai- 
tition, to what extent binding -Consideration. 
See Hindi- Law (Partition), No. 2, 12 
C.W.N. 793. 

Fatal Accidents Act. 

See Act XIII of 1855. 

Financial Commissioner. Punjab. 

Authority of, over litig.ition iii which Dovern- 
ment is concerned. Sec Civ. Pro. Code, No. 249, 
104 P.R. 1908. 

Fishery. 

(1) Independent julkar^Proof— Navigable 
riner -Survey vmp—Map for ^rivetc pur- 
po'ies—Comparatixm value. 

Unless .1 person can establish his right to a 
fishery, mdepciulent of his right to his estate, 
he can have no title to any such right m a 
navigable river, or «iny part thereof lying out- 
side the lioundanos of his c.state. 

What evidence is necessary to prove the g&nt 
of an iiidepondont right of fishery in a navigable 
river discussed. 

Upon the documentary evidence it was held 
that the lower appellate Court was in error in 
finding that plaintiff had proved an indepen- 
dent julkar. , 

The presumption of law is that, m the ab- 
sence of evidence to the contrary, survey maps 
prepajed for public purposes by responsible 
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Ihahery^iCoficluied), 

♦ 

* officers of (rovernment are entitled to more 
teliance than maps prepared for private pur- 
IK>ees in a private suit. Mathura Nath v. Sib | 
Chandra Boie, l2rC.W.N. :334. 

Brett and Bharpiiddin, jj. 

(2) Public navigable river, fishery in --Arm 
of the riuar ceasing to be an arm of a jfotr- 
ing river, effect of. 

When, on account of a change in the course 
of a public navigable river, an arm of the 
river ceases to be an arm of the flowing river, 
the person who had a right of fishery in the 
river ceases to have any right 'to at ; it becomes 
the property of the adjacent owner. Ishan 
Chandra Dass Sarkar t. Upendra Nath 
Choih, 12 C.W.N. 559. 

Harington "and Holmwgoi), jj. 

References :-21 W.R. 27 ; ‘VI C 1141 , W R 
.(18G4), 108, B. 

(3) Fishery rights on certain portions of land 

— Transfer of land by sale certificate— 
Whether fishery rights con exist separate 
from the land. I 

Fishery rights in water in certain burrow-pits 
cannot exist separate from the land, and such 
rights would not remain after the transfer of 
such land to a stranger. Sarat Chunder Roy 
Chowdhry v. Jatindra Nath Mukerjee, 35 G. 
>C14. 

BRf’/rr, j, 

(3-o) — right, grant of, indepcndenth of interest 
in land. See Act Vlll or 1S«5 (Benom.), 
No. 24, 7 0.1. J. 162. 

(4j — rights, whether land within meaning of 
Land Acquisition Act— Whether a right to lie 
acciuired under the Act. See Act 1 of 1894 
(Land Acquisition), No. 1,7 0 L J. 445 

Forest Rights. 

— , Suit to recoN er inoiie\ payable in i espcct 
of — Three \ ears’ rule of limitation laid down in 
Bch. Ill, Art. 2, cl. (5) of the Bengal Tenanev 
Act— Money payable in respect of— not rent 
Uiifier S. 3 of the Bengal Tenancy Act. See Act 
VIII OF 1885 (BuNirAL), No. 24. 7 O.L J, 152. 

Forfeiture. 

(1) Effect of forfeiture of .iiiecstral property 
of a criminal, subject to Punjab Customarv Law, 
for absconding or committing a crime, on right 
of inheritance of his male lineal descendants or 
collaterals — Extent of interest thus forfeited. 
Bee Grim. Pro^ Code, No. 1, 19 P.W.R. 1908. 


Forfeiture— (Concivdid). 

(2) — of tenant’s rights — Tenant not donyie^ 

his tenancy but doming landlord’s title — Dis- 
claimer. See Landlord and Tfjjant, 7, 
12 C.W.N. 525. / 

(3) Denial of title by one of several joint lesseoir 
- Forfeiture— Receipt of rent from tenant aftet 
denial of landlord’s title— Effect. See TRANf^FKB 
OF Property Act, No. 78, 12 G.W.N. 587, 

(4) Lessee’s failurt* to renew lease. See Tranr- 
fer of Property Act No. 76, 4 M L.T. 31G 

Forma PanporiB. 

(1) R irty suing in, not satisfied with prothono- 

tary’s decision — Application to judge in cham- 
bers. See High Court Rui.er (Boimiuv), No. 2 
9 Bom. L R. 475. * 

(2) Suit in— Withdrawal of suit on compromise 
— Payment of Court-fees. See Civ. Pro. Code, 

No. 249, 104 P R 1908. 

• 

Fraud. 

(1) Pleadings, statements in— Particulars 
*{hould bo given— Issue on ft and -Praotioe* 
Where fraiul is set up, the particulars of it 
must lie given and it must Lie Liased upon a 
^pcclficatlon of the acts relied upon as con- 
stituting fraud. Where no such particulars 
are given in the plaint, the Court must require 
the plaintiff to amend his pLaint by sjiecifying 
the fraud alleged , .and in case of failure L»y bira 
to amend, the Couri should refuse to ejitrr 
into the question. 

It IS desiralile to impress upon Subordinate 
Judges the supreme importance and ncccseity 
of insisting th.M .1 ease of fraud shall not be 
the subject of a mere vague allegation in the 
plaint or written staU*meiit ; but that it shall 
be supported h} particulars : and that, if that 
j condition is not complied with, the party rcly- 
I ing on a c.ise of fraud, shall not bo allowed to 
raise that (ms(' m the form of an issue. It is* 
generally advisable, indeed, when framing an 
issue on the point of fiaiid, to set forth in the 
issue itself a brief statement of the fraud alleg- 
ed, or at least to refer to the passage in the 
pleadings where it is specifled. Balaji RAoJi 
Kolhe Y. Oangadhap Ramkviihnay 10 Bem. 
L R. 276 «32 B. 255. 

C-hxndav^kkah and Knight, j.i. 

(2) Sale— Setting aside of sale — Respondent 
in Kngland -Service — Practice. 

Where, on the first flay of sale, the judgment- 
debtor’s partner’s bid was not accepted ^nd,, oft 
3763 32 , 
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WfiMd^Conitiitued). 

the second day, there was some understanding 
between her (the partner) and the decree^holder 
thatvtihey Would not bid against each other but 
that she ^Quld get the property back for the 
amount of the decree, and the property was 
purchased by the decree-holder, 

hel'lt that there was no fraud on the part of 
the decree-holder which would justify a Court 
in setting aside the sale. 

The respondent having left for 'England, 
notice of the appedl was served on him through 
appellant's agent in England appointed for 
that purpose, the notice having been made over 
to the appellant's vakil, who transmitted it for 
service to the agent in England. Satish Chan- 
dra Mukerji v. CoL A. R. Porter, 13 C.W.N. 


Frand— (CoTifinned). 

The decree in the last case is regarded as A 
subsisting and effectual decree, so that the 
question covered by it is treated as res jufiicatis,, 
—Per Abdur Rahim, J, 

Also, where two persons have combined to 
defraud a third person and succeeded in their 
effort, without obtaining a decree of the Court, 
the Court will not permit one of the parties to 
show that the transaction between him and the 
other party to the fraud was not really what it 
purported to be, and that it does not therefore 
bind him. In this case the Court refuses on 
grounds of public policy to help a man who by 
his act has imposed upon another, to get rid ot 
the consequences of that act against himself (b*). 
— Per Abdur Rahim, J. 


18=4M.L.T. 421. 

RaMPINI, C.J , AND RyVES, J 

« 

References : — 23 M. 227 (PX.), relied on ; 19 
M. 315, B, and C. 346, Dist. 

*^3) Colourable and collusive transaction he- 
. iween two partws—Fcr defrauding a third 
1 . party— Decree upholding tra^isaction as 
< valid —Effect of decree upon subsequent suit 
between same parties— Party precluded 
' from setting up his own fraud— Public 
policy— Res ladiosXa— Estoppel— CompasS’ 
ing object of the fraud unnecessary. 

Where two parties enter into a sham trans- 
action with a fraudulent intention, and such 
sham is kept up by one of the parties in a suit 
between* them and a third party, the action of 
such party is none the less fraudulent and 
Cjqllusive, even though, as the result of that 
suit, the fraudulent transaction has not bene- 
fited the other party. And whore a decree is 
passed in such suit, upholding the transaction 
as valid and binding, the party cannot subse- 
quently be allowed to allege his own fraud for 
the purpose of escaping from the consequence 
of the decree thus fraudulently and collusively | 
oTbtained (a) —Per Miller, J. 

Where the decree of a Court has been passed, 
upholding a certain transaction lietween the 
parties to a suit, neither party will be after- 
wards allowed to say that the decree was the 
OQeault of a collusive arrangement arrived at by 
tHbm m order to carry out a scheme of fraud, 
aud tjhat it should therefore be treated as 
a ‘ liind the state of things which existed 

passing such decree be 

Bahim^ J. 1 


Even whore there was no actual necessity in 
the suit for propounding the nominal and color- 
able nature of the transaction, still the putting 
the contrivance into use, with a view to effec- 
tuate the fraud, is sufficient to estop the party 
from .setting up the sbamness of tlic transaction. 
— Per Abdur Rahim, J 

The effect of an apparent transaction, general- 
ly,— and especially when such transaction bas» 
been confirmed bv the decree of a Court,— can- 
not be got over by showing that the real trans-. 
action was something different (c). — Per Abdur 
Rahim, J. Kondetl Kanna Rao v. Loll» 
Nukamma, 4 M.L.T. 331. 

Miller and Abdur EAHm, w. 

References .—(a) 10 M. 17 , 18 M. 378 and Q0[ 
M. 326, E. , 35 C. 651, D (6) 11 B 708 ; 18 M. 
378 and 20 M 326, R. (c) 27 M. 28, D. 


(4) — by co-partner while acting pn his own 
' separatci account and not as firm's agent — 
I Whether such fraud imputable to firm — Hat- 
; c/i«lla— Material alteration by partner to set up 

exclusive title to debt— Suit on behalf of firm, 
maintainability of— Whether claim to be dis-. 
i allowed to the extent of fraudulent partner's 
; interest -Apportionment before dissolution. 
See Partnebshu*, No. 1, 12 C.W.N. 716. 

(5) Puffing statements, if fraudulent. See 
' Copyright, No. 1, 12 C.W.N. 753. 


I 


(6) Letters of Administration obtained by 
fraud— Effect on position of such adminis- 
trator— Validity of ibceipts granted by him for, 
all moneys received by him as such. Sefr 
Letterbop Administration, No. 2, 12 C.W.N^. 
802. • 
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Fraad--(p0'ic2udecl). 

(7) Parby seeking to avoid contract on tho 
ground of fraud or undue influence — Party must 
give in* his pleadings full parbioulars of the 
circumstances on which he relics — Broad gene- 
ralisations not suffioient. See Unduk Isn.u- 
Kiicid. No. 1, 8 O.L.J. 135. 

(8) — can never be assumed, but must be 
proved. Sec Act XVIII of 1884 (Punjab 
CouMTs), No. 6, 143 P.W.R. 1908. 

(9) Allegations of fraud must be spcciflc— 
General allegations insufficient. See Auction 
Sale. No. 1, 13 C.W.N. 87. 

(10) Suit for declaration that decree was frau- 
dulent— Farther relief See Specific Relief 
Act, No. 9, 8 C L.J 485 

Fraudulent transfer. 

(1) SdU of projaerty to defeat claim of creditor 

— Good faith — Burden of proof, 

A owed it certain sum of money to a creditor. 
When the latter was pressing for payment, the 
debtor executed a deed of sale of certain im- 
moveable property to his brother. Subsequent- 
ly, the creditor sued the debtor, obtained a decree 
and sued for a declaration, that the property' in 
question was the property of his debtor alleging 
that the sale was a fraudulent and collusive one, 
in order to defeat tho plaintiff’s realising his 
debt. Held^ the circumstances of the case 
showed that the debtor placed the property, 
by means of the sale, beyond the reach of his 
creditors, and that it was fraudulent. Held, al.su, 
the burden of proving that ho bought the pro- 
perty, in good faith and for valuable consideration 
lay upon him. The Dwe y. A. L. Y. R. S. 
Allagappa Chetty, 4 L.B.R. 2ii. 

HartnoiSl, j. 

References : — 25 B. 202, R. ; 5 Bom. l^.R. 142, 

F. 

(2) — of property — Fraudulent intention never 
carried out— Suit to recover such property— 
Conditions for recovery of such property— Bur- 
den df proof. See Tii\nmfeu, No. 1, 4 N.L.R. 
26 . 

Freedom of Religion Act. 

See Act XXI of 1850. 

Full owner 

Juristic definition of— Whether full owner in 
possession oan, by his crane or absconding, 
cause forfeiture of reversioner’s interest* See 
Cbim, Pro. Code, No. 1, 19 P.W.R. 1908. * * 


Future wagei. 

Decree directing payment out of — . See Con- 
struction (of Decrees), No. 1, 4 M.L.T. 330. 

General Clauiei Aet. z' 

(1) S. 2 (12)— Agent to the Governor at 
Vizagapatam, whether a District Judge. See 
Act Vll OF 1889 (Succession Certificate). 
No. 2, 18 M.Ii J. 262. 

(2) See Act X of 1897. 

(3) See Act I of 1899 (Bengal). 

(4) See Act I of 1904 (Bombay). 

Gift. 

(1) Father giving land to sons— Rons dead-- 
Son's wife and children suing father for 
possession — Entry in revenue Register by 
thugyi — Entry to the ejfect that father 
sent sons with letter declaring his wishes— 
Report to thugyi could not effect the gift — 
Children wronglg joined as plaintiffs— 
Duty of Subordinate Court — Pyatbaing, 
meaning of—S, Evidence Act, 

The plaintifis alleged that P.G., their hus- 
bands* father, gave his paddy land to his sons 
and transferred it to their names m the revenue 
register. On the death of their husbands they 
and their children brought a declaratory suit 
against P.G. and prayed for possession of the 
land. The evidence in the case consisted of an 
entry made by a thugyi or revenue surveyor in 
tho revenue register, the entry being that P.G. 
hcnt his soils with a letter doclanng his wishes. 
The plaintiffs did not allege that tho gift iii 
question was effected by the report to the thugyi; 

Held that what the plaintiffs had to prove 
was gift made, and that the report to the thugyi 
could not effect the gift ; 

Held, also, that the entry could only be 
proved with the letter that accompanied it^ but 
not otherwise 

Held, further, that their children were wrong- 
ly joined as plain tiffs, as they had no rights to 
possession of inherited property during the life- 
time of their mothers. 

The duty of a Divisional Judge is to follow, 
not criticise, the rulings of the Chief Court, to 
which he IS subordinate. 

Apyatbaing, as its name implies, is the foil 
cut out of revenue register IX, and given to tho 
person who reports any matter to the thugyi. 

When a thugyi or revenue surveyor is OEamin^ 
od, he may be asked to prove that he madh 
entries m the ordinary coursei^^f his dttty in 
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Wt%-^(Cont%iiu$d)* 

Tovenue register IX, and those entries may be 
put in evidence under S. 35 of the Evidence 

Aot.*'H«]Baiiiig Po Oamig v. Ma Shwe Bvin. 14 

Bur. L.j7v 30 »4 L.B.B. 231. 

Tbwin, j. 

^1-a) Imjperfect gift— Court's power to een- 
strue it as trust— Trustr-Creaiion of trust— 
Donor's intention and acts— Indian Trusts 
Act \Uofim), 8s, 5, 6, 

Where there has been a clear iiitention to 
make a gift, but on account of some omission 
on the donor’s part, that intention has failed, 
the Courts will not erect a trust on the imper- 
fect gift (a). 

Where the intention is to make a gift, and 
the intention has failed for want of transfer, or 
any other cause, the Courts will not convert 
what was meant to bo an out and out gift into a 
trust. The intention in doubtful oases, may be 
shown in favour of the contention that, although 
words of present gift were used, a trust as meant 
by the donor or settlor having done everything 
in his power to divest himself of the beneficial 
ownership, more especially m the way of interest. 
Where, however, the Courts can find from the 
facts of any individual case, that although the 
words used are words of present gift, there was 
«n unmistakable intention of the donor to 
constitute himself a trustee and to create a 
trust, effect may be given to the true intention. 
The question whether the donor intended to 
make an out and out gift or only to create a 
trust, is one of fact in each case (5). 

In the case of a gift the donor must intend 
to part entirely with the property at the moment 
of completing the gift. If he expresses that 
intention, but fails to carry it out, there will be 
an imperfect gift which the Courts will not con- 
vert into a trust. But where the donor or the 
grantor uses words of present gift, but has no 
intention of partmg with the property, hut only 
with the beneficial interest, it might be right to 
look to the real meaning rather than to the 
verbal form, and, if that real meaning can be 
positively ascertained, give efiect to it. 

It is clearly necessary to the creation of a 
trust that the author of the trust should express 
that intention in some words which can leave 
no doubt that he did mean to accept the position 
of a trustee. Conduct which might be deemed 
eonduBive in England h very likely to be a 
tMaofa^xous and misleading guide in India where 
the of life are often widely different 

fiOD^these whldi prevail in the west. 


QUt— {Concluded ) . 

Beading Bs. 5 and 6 of the Indian Trust Act, 
1882, together, the legislature seems to have 
meant that a specific oral declaration of 4 ;rust on 
points (a) to (d) would be enough to create a 
trust without transfer where the author was 
himself the trustee. Msneherahaw 8. Hariel- 
walla Y. Ardeahlr 8. Narlelwalla, 10 
Bom.Ii.R. 1209. 

Beaman, j, 

Beferences :—{a) 4 De G.F.J. 274, F , : 34 
Beav. 623, D,{b) 17 Ch. D. 416 ; L.R. 19 Eq. 
233; LR. 18 Eq. 14, R. 

(2) Deed of gift limiting rights of donee — 
Condition that donee should keep property for 
life — Declaration that donee or his heirs to have 
no claim to property given — Construction — 
Absolute ownership conferred on donee. See 
Customs (Punjab) Inheritance and Succfs- 
SION, No. 2, 72 P.W.R. 1908. 

(3) — of immoveable property — Deed registered 
after the donor’s death — ^Validity. See Tbans> 
FEB OF Property Act, No. 80, 10 Bom. L.R. 
536. 

(4) Unregistered instrument— I n v a 1 i d— 
Donor’s tenant attorning to donee. See Trank 
FEB OP Property Act, No. 81, 4 M.Ij.T. 327. 

(5) Awans of Pind Dadan Khan tahstl of 
Jhelum District — Gift by father of self-acquired 
land to daughter and her inheriting such land, 
distinction between, as affecting daughter V 
powers of disposition. See Customs (Pusjab)- 
Inheritance’and Succession, No. 13, 121 P R 
1908. 

( 6 ) Transfer of property in lieu of dower debt 
is a sale, not gift. See Mahomkdan L^w 
(Dower), No. 3, 13 C.W.N. 160. 

( 7 ) — by a Sikh Jat in favour of issue from 
Mahomedan woman— Validity. See Mahomf* 
DAN Law (Legitimacy), No. 1, 190 P.L R. 1908. 

( 8 ) — by father in favour of daughter of 
agricultural land—Daughter marrying in anther 
district— Refusal of sanction by Deputy Com- 
missioner-Revision. See Act XIII op 1900 
(Punjab Land Alienation), No. 2-a, 8 P.W.R. 
1908 (Rev.) 

Good faith. 

Proof of— of a transaction where one party 
stands in fiduciary relationship to anotheD— All 
accounts foimmg basis of contract need not be 
proved, SeeOxv. Pro. Code, tjTo. 1, 12 C.W 4 N. 

1102 ; 



505 


DIGEST OE OASES^ . 


606 


Authority of Financial Commissioner, Pun- 
jab, over litigation in which, is concerned — 
Right Of Oovencnment Advocate to represent 
Secretary of State. See Civ. Pro. Gods, 
No. 249, 104 P.R: 1908. 

GoYernment Kitk. 

Whether enhancement in Government Kist 
payable by mortgagor or mortgagee— Law re- 
quires mortgagee to bear burden if not relieved 
by his contract— Question depends on construc- 
tion of mortgage-deed. See Cokstruction (of 
Dkeds), No 4, 18 M.L.J. 31. 

-IT' n 

RoYernment Tenants Aot. 

See Act 111 of 1893 (Punjab). 

Grama Natham. 

* 

Bigikt of Revenue authorities to grant portions 
of grama natham — Common Law of the 
country— User of the site by villagers. 

Accordujg to the Common Law of the country, 
the control of “ Grama Natham ” vests in the 
Revenue authorities, and they are at liberty to 
grant portions of it at their discretion to persons 
who apply for it for building purposes Until 
it is appropriated in this way to the use of some 
definite person, it is usual for the villagers to 
make use of it m any way that suits them best. 
They throw rubbish on it, graze their cattle on 
it, use it as a latrine and the like, and they are 
rare]\ interfered with. But it is always under- 
stood, that this use is permissive on the part of 
the Government, and that the Government has 
the right at any time to appropriate it for any 
special public purpose, or grant it to an indivi- 
dual for building purposes. The Collectop of 
the Oodaveri District v. Jannavula Pedda 
Rengayya, 4 M.L T. 440. 

B?'.nson and Bhashyam Aiyengar, jj. 

Grant. 

(1) Beg. XIX of 1793— S. 37, Act XI of 2859 
— Sale of the village in guesRon under the 
provisions of Act XI of 1859— Suit by 
purchaser for recovery of possession or for 
^assessment of rent and mesne profits— 
created under grant, an encumbrance. 

Some years before the grant of the Dewani to 
the East India Company, a Zemindar, who held 
certain villages under the Mahomedan Govern- 
ment, made a rent-free grant of a certain village, 
the subject-matter of the dilute in the present 
case, to one D. The grant being rent-free, D and 
his heirs continued to be in possession of the 
village as rent-free from the time of the grant 
to the date of the Dewani and thereafter until 


Gml— 

the present day. After the acquisition of the 
Dewani by the East India Company, attempts 
were made to re-assess all the land^^ the 
Bengal Province, and in 1773, a setGment of 
the villages including the village in question 
was made and the said village was assessed at a 
certain amount, the assessment being accepted 
by the Zemindar. The Zemindar took upon 
himself the liability to pay the revenue assessed 
on the village in dispute and continued to pay 
the same. *The proprietors of the estate fell into 
arrears of the September kist of 1900, and the 
village was sold under Act Xt of 1859. Where- 
upon the purchaser instituted a suit for recovery 
of possession or for assessment of rent of the said 
village and for mesne profits. Held, that the 
right created under the grant was an encum- 
brance, and that the encumbrance was created 
before the Permanent Settlement. The pur- 
chaser (the plaintiff) could not be affected by 
the laches of the defaulter or his predecessors. 
He was entitled to hold all the lands of the 
estate in the same condition as they were at the 
time of the Permanent Settlement. He was 
entitled to recover the amount assessed at the 
time of the Permanent Settlement, with cesses 
according to the Cess Act. 

Held also, that S. 37 of Act XI of 1859 does 
not avoid encumbrances of every kind nor does 
it allow the purchaser to assess rent higher than 
that paid from before the l^ermanont Settlement, 
notwithstanding that no rent was levied from 
a long senes of years ; the rent is not enhance- 
able according to the law now in force, as the 
lands must be considered to be comprised in a 
tenure existing from before the Permanent 
Settlement. Brindaban Behari Lai y. Bha- 
wani Bahai, 35 C. 931. 

Mittba and Bell, jj. 

Reference :~-ll M.I.A. 152, R. 

(2) Endowments for religious purposes and 
personal grants — Applicability of S. 4 of Pen- 
sions Aot. See Act XXIII op 1871 (Pensions), 
No. 1, 17 M.L.J. 549=3 M.L.T. 104. 

(3) — By Government of revenue of a village 
—Grantee can bring under cultivation un- 
cultivated or unassessed land and profit by it. 
See Practice, No. 1, 10 Bom. L.B. 531. 

(4) — relating to establishment and mainten- 

ance of Thakurs— Right of Hindu widow to ques- 
tion validity of such grant by her husband in 
his will. See Hindu Law (Wills), No. 5, 12 
C.W.N. 808. * . 

(5) See Construction of Deeds. * 
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Guardian and Minor. 

(1) Suit for account by minor against his 
agcnt-^-Adcances made for minor's benefit 
^hg^uardtan's power to bind minor^Prin- 
cipoA^ and agent. 

Where a minor comes to Court to have an 
account taken as between himself and his agent, 
and it is found on taking that account that the 
agent has made certain advances to the guard- 
ian of the minor and that those advances had 
been applied for the benefit of the minor, it was 
held that the agent ought to bo allowed those 
advances in taking the accounts. 

Where the plaintiff seeks relief from a Court 
administering equity, he must do equity him- 
self. 

« 

A guardian cannot bind his minor ward by a 
personal covenant (a). Surendra Hath Sarkar 
V. Atul Chandra Roy, 34 C. 892=7 C.IjJ. 87. 

MaCLBAN, C.J., AMD HoLMWOOD, J. 

Reference 11 B. 551, F. 

(2 ) — Bond by guardian— TAahihty of minor — 
Necessaries— Bond to keep aUve debt due for 
necessaries^ when binds minor's estate-- 
Liimitation— Personal liability. 

The proposition that a guardian of a minor 
cannot bind his ward personally b> a simple 
contract debt, by a covenant or by any promise 
to pay money or damages, is subject to the 
modification that the promise will not bind the 
minor, unless it has been made merely to keep 
alive a debt, for which the ward’s property was 
liable (a). 

Where the promise is to pay money, which 
has been expended for necessaries, the estate of 
the minor may be liable, not on the promise, 
but because the money has been supplied (6). 

It is established law that a guardian cannot 
bind his ward’s estate, except by a document 
purporting to bind it. 

When a third person enters into dealings 
with the guardian of a minor, and advances 
money for necessaries for the minor or for the 
benefit of his estate, and takes a bond for the 
debt from the guardian, the responsibility rests 
on him to take care that the bond is so drawn 
as to render the estate of the minor in law liable 
for the debt. Bhawal 8aha y. BalJ Nath 
Pavtap NaraiB Singh, 12 C.W.N. 256 =3 
M.L.T. 166-36 C. 820. 

Bfom AN1> Hoi^mwood, jj 

26 M. 330^ B. (6) 17 M. 806, 

(c}2QB.61,J2, 


Gnavdfan and Mirm--{Continued). ^ 

(3) Surety of guardian— LmbilUy— Contract 
Act (IX of 1872), 8. J28— Property not 
specified in the application for appointment 
of guardian, dealings with— Guardians and 
Wards Act {VIII of 1890), 8. 88— Assign- 
ment of bond, if must be in writing— Mis- 
take and misrepresentation, if ground for 
avoiding bond— Minor — Estoppel. 

When the bond executed by a surety on the 
appointment of the guardian of a minor’s pro- 
perties under Act VIIT of 1890 did not impose 
any limits. 

I ifeld— that his liability extended to the 

' guardian’s dealings with properties other than 
those specified in the petition for the appoint- 
ment of the guardian. Estoppel cannot bo 
pleaded against a minor. 

An administration bond is not invalidated 
by reason of mutual mistake on the part of the 
Court and the surety, or misrepresentation by 
Court (a). 

The liability of the guardian extends to pro- 
fits actually received, or profits- which could 
have been received but for his gross and wilful 
default. He is not liable for the profits of pro- 
perty in the wrongful possos.sion of a strangei. 

The law does not require a written assign- 
raont by the District Judge of a guardian’s 
bond Sarat Chandra Roy Chowdhury y. 
Rajoni Mohan Roy, 12 C W.N. 481. 

MiTRA AND CaSPERBZ, JJ. 

Ileference8:—[a) 10 O.W N. 673=33 (’* 713, 
F. 

(4) Minor— Removal of certificated guardian, 
efiect on attainment of majority by—Suit 
instituted without next friend, effect ofr- 
Irregularity -Civ. Pro. Code, 8a. 140 and 
578. 

Held that, where a guardian has been duly 
appointed, the ward will not attain his major- 
ity till he attains the age of 21 years, even 
though the guardian be removed before the 
ward attains that age [a). 

Held further, that a suit should not be dis- 
missed by reason of the fact that the plaint was 
presented by a person who was a minor at the 
time, but the proper course is to give an oppor- 
tunity for steps being taken to have a next 
friend of the plaintiff brought ^pon the record 
and td prosecute the case if he so desires (6), 
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^nardlav and Waor— (CowtinM^. 

Abdnl Karim t. Muhammad Ahmad, 11 0.C. 

Chamiee and Geutin, I.C.8. 

B*fert>uea:-{a) A.W.N. (1891)188, fi.; i A.I,. 
J. 697 ; 31 B. 381 ; 13 C. 613 and 10 O.C. 341, F. 
fS) 7 O.C. 334 ; 38 Beviaed Bep. 101 ; L.B. Ch. 
Div., 356 ; 13 C. 189 ; 31 0. 866 ; 33 0. 686 ; 19 
M. 137 ; 30 C. 1031 ; 30 A. 163 and 30 A. 90, K. 

(5) Minor^Decrge againsl a projperlj/ rej}re- 
sented minor, when binding— Xext friend — 
Guardian ad litem, fitness of person whose 
act called in question — Gev. Pro. Code, 
S.diS. 

Held that, as a general rule, if a minor is 
properly represenjiod in a suit or proceeding by 
:a next friend or guardian ad htem and there is 
no fraud, collusion or gross negligence on the 
part of the next friend or guardian, the minor is 
as much bound by the decree or order passed in 
such suit or proceeding, whether it was for his 
benefit or not, as if he were of full ago (a)- 

Ileld further, that a minor cannot be hold 
to have been not properly represented merely 
because the Court appointed as his guardian ad 
Htem a person whoso act was called in question 
in the suit. 

Held also, that a Court should not appoint 
as guardian ad htem a person whose act is calh 
'Od in question in the suit, even though it is a 
-case to which S. 443 of the Code of Civil Proce- 
••dure applies. Amir Ghand v. Nariingh 
Harayan Blngb, 11 O.C 319. 

Ghamier, j.c. 

Jitferencei—b O.C. 197, D. 

(6) Suit for possession of property mortgaged 
and sold during minority — Minor— Inmitor 
lion Act, Sdh, IT, Arts. 19, 91 and U4. 

The property of a minor was mortgaged by 
his father acting as his guardian. The mortga- 
gee instituted a suit on the mortgage in which 
the '’minor was represented by his father as 
guardian ad litem, and obtained a decree in 
'Execution of which the property was sold. The 
minor after attaining majority brought the pre- 
sent suit for possession of the property sold, 
with a declaration -that the mortgage and sale 
jbro not binding on him, being neither for his 
benefit nor for legal necessity. 

Held, that the -suit having been instituted 
within 12 years of the date of pnortgage is within 
stime. * 


Gnardiaii and Ttlmav— {Continued). 

Held, further, that such a suit is not barred 
by Arts. 12 or 91 of Sch. II of the Limitation 

Act (aV Balbbaddav Blngh v. Javahlylftgb, 

11 O.C. 346. / 

Evans, a.j.c. 

References.— {a) 16 6. 186 ; 33 C. 257 ; 14 M. 
26 ; 34 C. 329, R. and 5 O.C. 197, Hxpl. 

(7) Guardian and Ward— District Judge* g 
inconspetency to supersede his predecessor's 
order appointing guardian— Removal of 
guardian— Maintenance— Marriage — Ap- 
peal-Guardians and Wards Act (VIII of 
1890), Ss. 95, 39 and 47. 

^ On 9th Jtifne, 1906, E (District Judge) appoint- 
ed D to be guardian of both persons and proper- 
ty of three minor daughters of G, nephew of D, 
and rejected the claim of Z and another 

• 

On 11th October, 1907, K’s successor A 
granted D’s application to arrange for the 
marriage of the eldest girl R. 

On 18th December, 1907, A superseded the 
arrangement. 

On 23rd December, 1907, D again applied 
for assistance of the Court to enable him to 
regain control of R. 

On 24th January, 1908, A, without assigning 
any good reason, passed an order to the effect 
that D’s guardianship of R should be supersed- 
ed in favour of Z, and D should pay J share 
of profits of (lulam Qadir’s land to N, son of Z, 
for maintenance of R. 

Held, that the order of 18tU Decemlier, 1907, 
IS an arbitrary one and that of 24th January, 
1908, IS extraordinary and indefensible. 

A District Judge sue moto has neither power 
to remove a guardian noi to appoint a person 
whose claim has already been rejected by his 
predecessor. 

Held, also, that, where a duly constituted 
guardian is willing to maintain, the Court has 
no power to pay out of the Ward’s property 
maintenance charges to a person who on his 
own account chooses to support the minor. 

Held, further, that, without assigning very 
good reasons, the District Judge is not justified 
in refusing help for restoring the minor to the 
control of the guardiair. .J)alla v. Alahdl, 150 
P.W.R. 1908. • 

Kensington, j. • 
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Ourdton ud Mino>~(C'on4|MMi). 

($1^ Payment by guardtan^Allocatw^n of debt- 

4 . guivirdian and hib ward, each owed certain 
moikey to a creditor. Tl^ guardian 
made a\a>ment to the creditor and did not 
oiaini to set off this amount in the minor's 
suits in mesne profits against her. Held, the 
payments should be allocated to that portion of 
the debt for which the guardian was liable 
jlmbaga^aanl v. Bamlnatha Iyer. B M.L.T. 
3S11 

Whitk and Sankakan Nahc, jj. 

(8-a) Hxisi%ng liability — Guardian's bend — 
Bvidtng on the minor 

A guardian's bond, containing otil> a personal 
covenant by the guardian, v> ithout charging the 
minor’s estate, will nevertheless liind the 
minor, if it is executed for a pre-existing liabi- 
lity which the minor is bound to discharge. 
Duraigami Reddi y. Muthial Reddi. >1 M. 
468. ‘ 

MlLLEEl, J. 

Reference . - 2r> M. 330 

(9) Minor belonging to Aliyasanthana family. 

The principle, that a guardian of the property 

of an infant cannot properly be appointed in 
respect of the infant’s interest in the property 
of an undivided Mitakshara famil} , applies to 
the case of a minor belonging to an 
Aliyasanthana fainil> , where the only right 
of th^ infant is a right to be mumtainod in the 
tamily house. Kajikar Lakshmi v. M aru Devii 
4 M.L.T. 462. 

MuNRO and PlNIIKY, JJ 

Hefs —19 C. BOl; 35C f^61 25 A. 407, F. 

(10) Guardian ad litem— Guardian 
ad litem- wot made a party by appellant— 
Limitation. 

Where a guardian ad litem of a defendant 
respondent was not made a party to an appeal 
filed by the plaintiff, until after the period of 
limitation for filing such appeal had expired, it 
was held that the appeal was not for this reason 
time barred. Rup Chand Y. Daiodha, A.W.N. 
(1907), 2fK) = 3 M.L.T. 68—30 A. 55 
Stanley, c j., and Buukitt, j. 

Reference 4 A 37, F. 

(11) Joint Hindu family consisting of co- 

parceners who are all minors — Jurisdiction uf 
Court to appoint a guatdiaii of the property of 
t)ke minors as a whol^ -One of the minors 
subseqjieiiily attaining majority — Effect. See 
Hindu Law (Joint No. 6, 10 Bom. 

L,R.379. 


Chtdrdiao and KlRor— « 

(12) — Mahomedan mother, right of, to guar* 

dianship of minor’s property — Power to make 
contract or refer to arbitration on minbr's be- 
half— Gieardtan od litem. See Civ. Pro. Code, 
No. 261, 1 Sind L.R. 160. • 

(13) Joint Hindu family — Right of mother to^ 
lie guardian of minor. See Limitation Act, 
No. 55, 10 O.C. 367. 

(14) Consideration for axipoiiitment of guar- 
dian of the person of minor. See Act VIII op 
1890 ((rUAUDlANS AND WaRDS), No. 2, 9 Rom. 
L.R. 923=32 B. 50. 

(16) Mortgage of minor’.s proportv to secure a 
loan sanctioned bj Court — Duty of Court to 
specify the rate of interest — Right of lender 
where rate of interest is not specified See Act 
VIII or 1890 (riuARDiANS AND W’auds), No. 7, 
A.\V.N (1(K)8), 75 

(16) Continuance of a married woman 
(mother) as guardian notwithstanding S. 457^ 
Civ. Pro Code— Validity of. See Civ. Pro 
Code, No 257, 144 P.L.k. 1906^8 P.R. 1908 

(17) Certified guardian -oompromismg suit — 
Sanction of Court, if necessary — Court’s duty in 
sanctioning compromise under S. 462, Oiv. Pro* 
Code — Suit b} minor to set aside decree, main 
tainability— No fraud. See Civ. I'Ro. Copk, 
No. 269, S C L.J. 266. 

(18) Guardian of minor applying to refer to 
arbitration — Leave or consent of Court, if neceei^- 
sary. See Civ PRu. CoDi-’, No. 79, 8 G.L.J. 
294 

(19) Appointment of testamentary guardian 
by Court— His liability to furnish security. See 
Act VIII OE 18iK) (Guardians and W’ards), 
No. 8, 99 P.R. 1908. 

(20) Alienation of minor’s property hy de facto 

guardian — Minor’s liability extend.s only to the 
benefit he derives therefrom. See Custom 
(Punjab) Tnhi-.ritance and Succkssion. No 23, 
136 P.W.R. 1908. ^ 

(21) Alienation by de facto guardian of 
Mahomedan minor, not being legal guardian of 
minor and not authorised by custom to transfer 
ward’s property— Validity, See Limitation 
Act, No. 68, 182 P.L.Rv 1908. 

(22) Alienatiou by’ remote guardian of a Maho- 
medan minor— Efieot— Guardian being co-heir 
aud in poBsession of the estate — Alienation to- 
discharge debt— iValiditj . See Mahomedan 
Law (Alienation), No. 1, 1 Sind L.B, 221.. 
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Oaardla^ and Kinop— 

(2B) Manager of joint Hindu family certifying 
payment of a decree in favour of himself and 
minor members— Power of Court to demand 
security from manager— Civ. Pro. Code, 3. 258. 
See Hindu Law (Joint Family), No. 12, 11 0.C. 
246. 

(24) Act VIII of 1890, guardian appointed 
under— Right to withdraw — Discharge of 
guardian. See Compromise, No. 1, G7 P.W.R. 
1908. 

(25) Guardianship is not one of the private 
civil rights of any private person— Dispute as 
to right to be minor’s guaidian not to be 
submitted to arbitration. See Act VIII of 1890 
(Guardians and Wards), No. 1, 5 A.L J. 101. 

(26) Relation between guardian and ward, 
whether that of an agent to a principal — 
Whether rosembleh that of tnisteo to cesti que 
/rMSf— Power of guardian to acknowledge debt 
duo from minor— Fresh start for limitation. 
See Limitation Act, No. 24, 6 A L J. 375 

(27) Suit b\ managing member of Mitakshara 
joint family for family debt— Representation of 
minor co-parcener as next friend — Withdrawal 
of decretal money from Court — Next friend if 
bound to furnish secuiit\. See Civ Pro Code, 
No. 258, 12 C W.N 598. 

(28) Transfer of propcrt> belonging to a 
minor — Transfer b\ one who is not guardian— 
Void or voidable. See Mahomedan Law, 
(General), No 1, 11 O C. 1 

(29) Sec Hindu LA^^ (Guardianship). 

(30) See Mahomedan Tjaw (Guardianship). 

(31 J Mother of minor allowed by Court to act 

for her son — No formal order to that effect on 
record — Presumption of her appointment by 
Court as guardian— Compromise decree to bo 
considered for minors’ benefit, even though no 
express order — Duty of Court presumed. Sec 
Civ. Pro. Code, No. 253, H C.L.J 31. 

(32) — , dispute as to who should be the guard- 
ian of a — reference to arbitration, validity of. 
See Act VIII op 1890 ((L ardians and Wards), 
No? 1, 5 A.L.J. 101. 

(33) Suit by next friend— Notice to certified 
guardian— No formal order granting leave to 
next friend to sue— Presumption where Court 
begins trial. See Civ. Pro. Code, No. 252, 5 

A.L.J. 633. 

(34) Letters of administration cannot be grant- 
ed to minors under guardianship of their father. 
See Act V op 1881 (Probate and Administra- 
tion), No* 2, A?. W.N* (1908), 257. 
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Gaavdian aad 

(85) Contract by mincir-r-Estoppel agamst 
minor-^False and fraudulent misrepreaentatioii 
by minor— Pnnciples ol liability . See 
Act. No. 2, 5 A.LJ. 674. / 

Oaardians and Wards let. 

(1) See Acr XL op 1858. 

(2) See Act VIII of 1890. 

Haq Bua. 

Suit for* declaration that plaintiffs who arc 
occupancy-tenants, are not liable to pa\ — Juris- 
diction. See Jurisdiction (op Civil and Rev- 
enue Courts), No. 1, 33 P.R* 1908 (P.B ). 

Haq-i-ohaharum. 

(1) Haq-i-chaharum, lialnhty of vendee to 
the landlord for a are. 

Held, that, unlo.ss the right of the land- 
lord IS limited by thj wajib-ul-arz to a right 
to chum haq^i’CJtaharuni from the vendor, the 
right can be enforced against the vendee also 
(a). Utrl Din y. Manihi Prag Narain, 11 0.C. 
64. 

Chamilr and Saunders, j. c.s 
Befereneee .— (n) S C. No. 147, N W P II 0. 
(F.B.) Rulings 1867 , 63 ; A.W.N. (1901), 61 ; 
S.C.A. No. 215 of 1897, not F. 

Hereditary office. 

.Adverse possession— Alt. 124, Limitation Act 
(1877) See Limitation Act (XV of 1877), 
No 07. 4 M L.T 466. 

Hiba bii ewaz 

A cop> of Koran is a valid considci alion for—. 
See M/vhomldan Law (Down:), No 3, 13 
C W.N. 160. 

High Court 

(1) Criminal yroceedi'ngs ordered by civil 
Court, power of High Court to stay — S> 25, 
Charter Act, scope ofSs 2H 29, Letters 
Patents. 476, Cr. P.C. 

The power of general superintendence given 
b\ S. 15 IS not limited by any other provisions 
of law, and it includes the power to pomt out 
to the subordinate Courts, the inexpedieucy of 
tr>ung a case when it is likely to interfere with 
the due course of justice. The power of superin- 
tendence (S. 15) and transfer (S 29). implies 
the power to send for the records in am case in 
the lower Courts, which must necessivnly stay 
• further proceedings in that case. Therefore, the 
High Court has the power to stay proAiedingii^ 
3763—33, 
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(CjbcIwW). 

{ordered by a civil Court) in oriminal Courts 
till the appeal from that Court is disposed (a). 
The%^ that the Court may not have the power 
to set a^e the order under S. 47G, Or. PC., is 
in itself no reason for holding the other way. 
In re h. JogUh, 4 M.L.T. 186. 

Sankaran Nair and Abdur Rahim, jj. 

References (n) 34 C. 848, ExpL B.L.R. 
(F.B.), 426, not Expld, 

(2) Pomr to extend time for paynnenty where 
appeals are dismissed onground of hmita- 
Uon-^Delay in presentirkg second appeals. 

pjven in cases in which appeals are dismisscid 
on the ground of limitation in presentation o^ 
the same, the High Court has power to extend 
the time for payment. Venkata pathy Aiyer 
T. Thlpupathi Goundan, 4 M.L.T. 841. 

Miu.kr and Sankaran Nair, jj. 

References : — 18 ]\r. 214 ; 22 ]M 298 and 
31 M. 28, F. 

(3) — , power of, to interfere with order of 
'Subordinate Courts passed without jurisdictioi' — 
S. 15, Charter Act. See Commission, No. 1, ;1 
M.L.T. 246. 

(4) — in the exercise of its ordinary original 
civil jurisdiction, whether included in the term 
“ District Court,” in S. 20, Inventions and 
Designs Act. See Act V of 1888 (Inventions 
AND Debions), No, 1, 12 O.W.N. 446. 

(5) — power of, under S. 584, CPC., to inter- 
fere when Subordinate Court erroneously exer- 
cised discretion by rejecting document that 
-ought to have been received. Sec Civ. Pro. 
Code, No. 100, 12 C.W.N. 312. 

(6) Power of High Court in framing rules 
under S. 652, C.P.C. See Hkjh Court Rules 
(Bombvy), No. 1, 9 Bom. L.R. 1138«2 M.L.T. 
410«=32 B. 14. 

(7) Judge declaring certain persons to be touts 
— li^ractice of High Court on application for revi- 
sion of such order See Act XVIII of 1879 
(Legal PitACTiTiONERs), No. 8, A.W.N. (1908), 
279. 

(8) Appellate jurisdiction over proceedings of 
'Commissioner m Insolvency. Sec Vakil, No. 1, 
18 M.L.J. 565. 

(9) Sec JuRismcTiON. 

High Court (Rales (Bengal). 

Nos. Ill to 118 and 132 — Attorneyship 
"examination— Discretion of Board of examiners 
—Jurisdiction of the High Court to interfere. 
See ATfOBNEtsaip Examination, No. 1, 12 
*C.W.N.§73. 


High Court Rulei (Bombay). « 

(1) Buies 17^ IS and 25’^eriifted copies re- 

quired by the nUe—Limxiation Act {XV of 
1877)-Civ Pro. Code {Act XIV ^ 1862), 
S. 662 — Presentation of memoranda of se- 
cond appeals, — Accompaniments, 

An appeal, &c., if presented in time is validly 
presented for the purpose of the Limitation Act 
it It is accompanied by copies required by the 
Code of Civil Procedure, 1882. 

The accompaniments directed under rule 25 
of the High Court Rules are extraneous to the 
memoranda of appeals, applications or appeals 
in execution, and t.be rule does not fix any time 
within which thc\ are to accompany the 
memoranda, &c. 

Per Chandavarkar, J.— No* rule of High 
Court can add to or modify the conditions and 
limitations of the law laid down in the Limita^ 
tion Act. It 18 true that the Court has the power 
of making certain rules given it by S. 652 of the 
Civ. Pro. Code, and those rules must be “ con- 
sistent with ” the Code. But there is no power 
given to frame a rule modifying any rule or mode 
as to computation of limitation presciibcd, 
expressly or b> necessary implication, in the 
Limitation Act. Shunilal Jethabai y. Dahya- 
bha! Aroulakh, 9 Bom. L.R. 1138 (F.B.)»2 
M.L.T 410=32 B. 14. 

Russel, ag. c.j , Chanda vark-ar, Heaton 
AND Knight, jj. 

(2) Bzile 80- A J— Pauper, petition to sue as 
— Prothonotart/s decmon—Ap%l%cat\on to 
Judge in Chambers. 

Under Rule 80-A 1 of the Bombaj’ high 
Court Rules, it IS the right of a party dissatis- 
fied with the Prothonotary’s decision, to apply 
to the Judge to have the matter transferred to 
him ; and the Judge in Chambers Ih bound to 
take up the matter and decide it for himself. 
Meghbai v. Poonjabai, 9 Bom. L.R. 475=32 
B. 163. 

Davar, j, 

(3) Nos. Ill and 112 — Defendant's failura to 
file written statement within four weeks from 
date of service of summons — Suit set down for 
an ex parte decree before date fixed for hearing 
— Practice. See Ex Parte Decree, No. 1, 10 
Bom. L.R. 301. 

(4) Rule 122-^Ctvil Procedure Code (Act XIV 
of 1882), 8. idl-^Arresi before judgment-- 
Damages for wrongful arrest^Damages 
for arrest cannot be tried by counter claim 
-^Praeike. 



617 


DIGEST OF OASES. 


618 


Wgh OoQFt Ralei (Bombay)— (ConcZuddd)* 

Fending a civil suit against him, the defend- 
.ant viras arrested beiore Judgment, but vras 
afterwards released. He then made a claim of 
Rb. 25,000 against the plaintiff as damages for 
his wrongful arrest and applied to include in 
the suit his counterclaim of Bs. 25,000. 

Held^ that the question which the defendant 
desired to be tried, was not one which ought to 
be tried by counter-claim. Magoomal Jetha- 
Band Y. Hamid Bln All Bin Kamil, 10 Bom. 
L.R. 1002. 

Macubod, j. 

(5) Hule ISl^Third ^arty Wotice-^ Applica- 
tion to be before filing loritten statement-^ 
Practice and Procedure. 

An application for a third party notice, under 
Rule 131 of the Bombay High Court Rules, 
must be made before the written statement is 
filed, unless special leave has been obtained 
from the Court. Nippon Henkva Kabyihlka 
Kaisha v. Gurmnkrai Sukhanand and Co., 
10 Bom. L.R. 1024. 

MacleoX), j. 

(6) Rule 5i4 -Taxatwn — Bill of Costs-- 
Practice. 

Rule 644 of the Rules of the Bombay High 
Court does not empower a Judge to make an 
• order on an attorney’s a^pplication for taxation 
of his bill of costs, for business not transacted 
in Court, unless such order be by consent, and 
the Court has not any inherent power on which 
the jurisdiction can be rested (a). In re FramJI 
Cawapji Marker, 10 Bom L.R. 7G=32 B. 76. 
Jenkins, c.j., and Batchedor, j. 

Reference: — {a] 1 S. and S. 97 (1882), fol- 
lowed, 

(7) Rule 859, limitation for proceedings under, 
— See Limitation Act, No. 118, 9 Bom. L.R. 
508^=32 B. 1. 

High Court Rulei (Madras). 

(y Rules of the original side of High Court of 
M^ras — Rule 533— Right of Advocates to ap- 
pear and plead instructed by vakils. See Pkac- 
tice, No, 4, 3 M.L.T. 322. 

Hindu Law. 

1. General. 

2. Adoption. , 

3. Alienation. 

4. Conversion. 

% 

5. Debts. • 


Hindu lMW--{0ll(iitmued), 

6. Exclusion from Inheritance. 

7. Gift. 

8. Guardianship. 

9. Impartible Estate. ^ 

10. Inheritance. 

11. Joint Family. 

12. Maintenance. 

13. Marri\oe. 

14. Partition. 

16. Religious Endowments. 

16. Reversioners. 

17. Schools of Law and Texts. 

18. Self-acquisition. 

19. Stridhan. 

20. Succession. 

21. Unchastity. 

22 Widow. • 

23. Wills, 

1.— (General) . 

(1) Absence of agreement as to payment of in- 
terest and of demand in writing to bring case 
under Interest Act — Applicability of Hindu law 
in such matters. See Act XXXII op 1839 (In- 
terest), No 1, 3 M L.T. 278. 

(2) Applicability of, to devolution of agri- 
cultural tenancy. See Act IX op 1883 (0. P. 
Tenancy), No 1, 4 N.L.R, 9. 

(3) Application of, to agricultural communities 
in the Punjab who are of Hindu origin. See 
Customs (Punjah), Wills, No. 2, 11 P.R, 
1908. 

^2.— (Adoption). 

(1) Will— Adopted son to take after widow, if 

of good character — Contingent interest — 

Uncertainty— Implied contract on adoption 

not to make will. 

A Hindu, by his will gave his widow a life- 
interest in a house and provided that, on her 
death, thoir adopted son should have the house 
provided he was of good character and obedient 
to the widow. 

Held that the condition, 1110 ., that the adopted 
son should be of good character and be obedient 
to the adoptive mother and should survive her, 
was a condition precedent to the adopted son 
taking under the will and was not vdld for , 
vagueness, . 
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if Mu Law^lConiinue4)» ^ 

^2.— ( Adoption) ^{Contimted } . 

Ti^^^opted son had a contingent reversion- 
ary into^^t in the house during the widow's 
life-time and this was inalienable (a). 

In Hindu adoption, there is no implied con- 
tract with the natural father that, in consider- 
ation of the gift of his son, the adopter will not 
make a will (6). Sarendra Hath Ghoto v. 
Kala Chand Banerjee, 12 O.W.N. (>68. 
Bamptni and Shabfuddtn, jj. 

liefcrences . — (a) ^lenvale’s Reports, (1816), 
26, F. (b) S O.W.N. 415 = 26 l.A. 83, F. 

(2) Adoption of daughter' » son~-^Dattdka and 
Krttrhxa forms of adoption^ Pleading set 
tip in the Chief Court hut not set np in either 
of the Courts below — Succession to the estate 
left by an adopted son. 

Held, that the adoption of a d.iughtet 's son 
in the Dattaka form is invalid and impossible 
under Hindu Law among the twice born classe^s 

Held, ‘ilso, that in Hindu Law under rhe 
Kritrima form of adoption, as also in adoptions 
under the I’unjab Customary Law, there is no 
change in the lUlopted son’s familj and no 
relationship with the adoptive father’s collateral 
relations, who, therefore, cannot .succeed to the* 
propert> left, by such an adopted son. 

Held, further, that a party having, without 
objection, allowed issues to bo stiuck and the 
case gone into bv both the lower Courts on the 
understanding that the parties are governed b> 
Hindu Law cannot .sot up the plea in the Chief 
Court that they are governed by custom (a). 
Bai] Nath v. Shamboo Nath, 53 P. W.R. 1908 
= 113 P.L.R, 1908. 

Chattemke, j. 

References'. — (a) 26 M.l.A 153, F.\ 147 P.R. 
1889 and 21 P.R. 1890, referred to and distin- 
guished. 

(3) Jains — Custom— Adoption of married man 
— Suit for declaration of invalidity of 
adoption^Burden of proof. 

Held that, according to the law and custom 
prevailing amongst the Jam community, a 
widow has power to adopt a son to her deceased 
husband without any special authority to that 
effect, and, if there are two widows, the senior 
widow may adopt without the concurrence of 
the junior widow. A wi^ow l^^ also competent, 
with tUb consent of aapiadm, to give a son in 
adoptioi^ after the death of her husband. 


HMuJAiW-^^Continued), r 

^2.--'(Adoptlon)— (Coaftnuad) . 

Held, also, that, adoption l^eing amougst th& 
Jains a purely secular institution, there is no 
legal objection to the adoptipu of a married 
man (a). 

Held also that, where the plaintiff asks for a 
declaration that an alleged adoption is invalid, 
but cannot claim immediate possession by rea- 
son of the intervention of a widow’s estate, the 
burden is still on him to make out a prtma facie 
case that the adoption challenged bv bun is 
invalid 111 law or never took place in fact (6). 
AshaFflKunwar v. Rub Chand, A.W.N. (1908), 
79-5 aLJ 200 = 30 A 197 

Stanlka', c j., and Burkitt, j. 

« 

Heferences.-^(a) 29 A. 495, F.\ 6 l.A. 16; 22 B. 
416 ; 22 M. 398 . 21 A 460, R. (b) 9 W.R. 463 ; 
A W.N (1902), 62, F.\ 1 l.A 206, Li ; 11 W R, 
468 , 12 W.R (P.C.), 1 , 21 W R. 84 ; 24 W.R. 
107, D. 

(4) Hindu Laio^lfidouf — Adoption by the 
widow-~-\fidow succeeding to the property 
as gotiaja sapnida 

A Hindu widow who .succeeds to an estate not 
her husband's but as a gotraja sapinda of the 
last male holder, under the rule established by 
Lallubai v idankuvarbai and in oonsequenco 
of the absence of nearer heirs, cannot make a 
valid adoption Datto GoYlnd Kulkarni y. 
Pandurang Yinayak, 10 Bom li R. 692. 

BATCUEnOU ANT) CHAUBAL, JJ. 

References.— 26 B. 526, F.: 22 B. 410 and 23< 
B. 327, doubted. 

(5) Remarried mother — Power to give in 
adoption son by first husband^Hindu 
Widows Remarriage Act (A'F t>/ 186S), 

S had a daughter B, who with her husband 
A and sou M (plaintiff) lived with him. 8 had 
a wife P, the step-mother of B. 8 iutoiided 
from the first to adopt the plaintiff ; and *for 
three years after his death, B, P and A used to* 
live in the family house as before ; and F con- 
tinued to treat the plaintiff as before as the son 
of 8. P then went through a formal adoption 
ceremony in which plaintiff was given by his 

mother B, who had at this date contracted a 

* 

remarriage, A having died some years back. 
The adoption was challenged on the ground 
that B, owing to her remarria^, had lost the 
right T)f giving her son (plaintiff) in adoption : — 
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ifindu LaW-^Gontinmd), 

■* 

2.— '(Adoption)— (ConiiniMd). 

HM. that the adoption was good, as theie 
was evidence of an express authority from A to 
B to give the plaintiff in adoption to S. 

According to Hindu Law, a mother who has 
^contracted a remarriage does not forfeit her 
right to give in adoption her son by her first 
husband. And the Hindu Widow Remarriage 
Act, 1856, does not afford any indication that 
-the Legislature intended to deprive her of the 
right. Putlabai SadathlY y. Mahadu Sada- 
ihiT, 10 Bom. L,R. 1134. 

BAsHi Scott, c.j., and Heaton, j. 

Reference . — 24 Bom. 89-1 Bom T^.R. 543, 
’Cons. 

$ 

(6) Ride that no adoration allotsed where no 
metrringe joosstble between the naturdl i 
mother in her maiden state and adopting 
faiher.'-r^^^niitations of the rule’— Go tr as-- 
Pravars — Viruddha Sambandha, 

Under Hindu Law, the rule that there can be 
no adoption where there can be no legal mar- 
riage between the adopted boy’s mother in her 
maiden state and the adoptive father is strictly 
confined to the specified cases of a daughter’s 
son and the mother’s sister’s son. 

Hence, where the natural mother of the 
adopted boy and the adoptive father though 
belonging to different gotras have two out of 
three pravaras in common, the adoption can be 
validly made. 

Per Batchelor, J.— The authority of Na)hda 
Pandita must be iweepted except where it can 
be shown that he deviates from, or adds to, the 
Smritis, or where his version of the law is 
opposed to such established custom as the 
Courts recognise. Ramaohftndpa Kriihiift 
Joihi Y. Gopal Dondo Joshi, 10 Bom. L.R. 
948. 

Batcheix)R and Chaubal, jj. 

(2) Widow - Adoption — Alienation hg the 
vndow before adoption — Right of the 
adapted son to dispute the alienation. 

Whore a Hindu widow, who has inherited 
her husband’s property, adopts a son, the 
adoption has the effect of divesting her of the 
property and putting an end to her estate as 
heir of her husband. The "adoption has the 
same effect as her death, with this difference, 
that, after the^ adoption, she has a right of 
maintenance against the adopted son during 


ifindu Law~-((kntinud), . 

2 .—(Adoption)— (Concluded). 

the rest of her life, whereas such right c^soi 
on her death. But the right of main^fiance, 
so long as it is not a charge on the ^estate or 
any portion of it, does not confer on her any 
right to the estate, or entitle her to transfer it 
by way of sale or mortgage. 

If the widow, before the adoption, severs a 
portion of the inheritance therefrom and trans- 
I fers it to • a stranger, without any proper or 
necessary purpose binding the estate absolutely 
according to Hindu Law, the transfer, logically 
speaking, must cease to have any effect after 
the adoption, since it could only operate during 
I the time that the estate was represented by her 
as heir ; and the result of the adoption is to 
terminate that estate (a). Ramkplihna Kuppa- 
lawml Y. Tripupabai Kuppasawmi, 10 
Bom L R. 1029. ^ 

GhaNDAVAUKAII and H RATON, JJ, 

1 References .--{a) 11 B. 009; 19 B. R09, A’.; 

I 2C M. 143, not P. 

j 

(8) Power to widow to adopt— Description of 
class to select adoptee from— Construction* 
Sec Will, No 6, 10 Bom. Tj.R. 97. 

^3.-(Alienatioii) 

(1) Grandfather paying income of certain 
joint family property to his daughter^ 
Grandson not objecting— Pistopf el — Mitdk^ 
shara 14-27. 

Where a grandfather mereh credited to his 
daughter in his accounts some of the joint 
family property, and paid to her the income 
derivable from it, but the property itself was 
not severed from the joint c.state, the fact that 
his minor grandson did not make a public pro- 
test against his grandfather’s payment during 
his grandfather’s lifetime, would not estop him 
from contesting the validity of an alienation 
made of the corpus of such proj)ert\ subse- 
qucntl> . 

The text in Mitakshara 1-1-27 cannot bo held 
to authorise the setting apart of a considerable 
portion of the faiiiil> propert> , whether move- 
able or iniTnovcablc, and the partition of it 
among the ladies of the fanidv (a). Kagfli 
Kamakshi Ammal y. Bappala Chakrapanl 
Chettiar, 17 M.L J 4a5^30 H. 452-3 ^Lh.T. 
23. 

Boddam AND Miller, jj. 

References .— (<^) 29 B. 51 ; 24 B. 547*; 22 M. 
113, D. 
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Hindu Lnw^{Continu$d). 

S,-^(k\iun9X\on)-^{ConHnu$d ) . 

‘ {^WUl---Karar-^0(msiruc6ion’^Ijife estate 
aStk^Mow's eetaU-^Alienation by owner of 
lifeXBtate, effect o/— S. 51, Transfer of 
Property Act (IV of 1SS2), 

A trunsfer, in pursuance of the will of a tes- 
tator, to his mother, stating that the afore- 
said properties should go to you for your main- 
tonanoe and you shall accordingly enjoy the 
same all your life with right to soil or gift away'* 
was held to confer an ordinary life estate, (a) 
as there were no circumstances indicating a 
larger grant. The expression ‘ with power to 
give and sell away ' did not indicate a grant of 
the limited estate commonly known as a widow's 
estate, as the words were not apt for the pur- 
pose of convoying the right to alienate in case of 
necessity, or to meet expenditure which may be 
considered to confer spnvtual benefit on the 
deceased testator. The words must be read along 
with the other words * for maintenance ' and 
* for your life.' 

Under the will of a Hindu testator, his wife 
gave certain properties, burdened with a simple 
mortgage created by the testator, to his mother, 
who, in consideration of her nephew under- 
taking to maintain her for the remainder of her 
life, gave them away to him. Upon this mort- 
gage, a decree was obtained against the testa- 
tor's wife, mother and the mother’s nephew. 
The nephew, by private sale sold the properties 
to a third person, and out of the sale proceeds 
satisfied the mortgage debt. The testator's widow 
was not shown to have consented to the sale. 

Heldy that neither the mother (6) nor her 
donee, the nephew, had any power to give any- 
thing more than an estate for the life of the 
testator’s mother, that the plamtifi, his widow, 
was entitled to recover the land on the mother's 
death, notwithstanding the existence of the 
mortgage decree, on payment of the decree-debt 
and the value of the improvements of the land, 
under S. 51 of the Transfer of Property Act, 
effected by the Vendees. Maqjamma Y. NaohaF- 
ammal, 17 M.L.J. 622. 

White, c.j., and Miller, j. 

References (o) 29 0. 699, B. (6) 62 Eng. 
Bep. 94, D. 

(3) Single meniber of family not competent to 
almiate hAs undivided ^re in the family 
propeHy. 


iiiadu Law^iContinued). , 

8.— (Alienation)— 

Held that a member of joint Hindis family 
other than the father or managing member is 
not competent to alienate his, undivided share 
in the joint family property without the con- 
sent of his co-sharers. Jamna Praiad Yv 
Jagdoo, A.W.N. (1908), 163. 

Karamat Husain, j. 

References :^16A. 369. discussed; G C. 749, R^ 

(4) Hindu Law^Widow^Alienation by^ 
Necessity— Reversioner — Right to set aside 
sale. 

When a Hindu Widow sells property for a 
consideration the whole of which was advancei^ 
by the vendee for legal necessvty, a reversioner 
cannot get the sale sot aside even on payment 
of the entire sale price. Raghubai* Dayae Y. 
Akhtar Khan, 5 A.L.J. 366=A.WN. (1908), 
173. 

Stanley, c.j., and Karamat Husain, j. 

References 25 A. 330 ; 27 A. 494, D. 

(5/6 » Hindu Law t Mitakshai a— Joint Hindu 
family— Oo^parcener when joint alienating^ 
— Mortgagee^ right of — Partition— Lstop- 
pel. 

During the subsistence of co-parcenership, 
a co-parcener in a joint Hindu family governed 
by the ]MItakshara law cannot alienate his own 
share of the family property {a). 

On the severance of the family by the decree 
in a partition suit, the mortgage, which was 
in the nature of an inchoate right, became per- 
fected as regards the share of the mortgagor (b). 

Semble . The co-parceners A and B, who 
purchased the interest of another co-parcener 
G, under the money decree obtained in a parti- 
tion suit, with full knowledge of the mortgage 
in favour of the plaintiff by C, are estopped 
from contesting the right the plaintiff had (c). 
Papsidh Narain Singh y. Janki Singh, 7 
C.L.J. 644. ,, 

Mitra and Casperse, jj. 

References :—{a) 3 B.L.R. 31 (P.Bl, F. (6) 12' 
B.KR. 90 ; 19 C. 401, R. (c) 14 0. 401, Dms* 

(7) Mortgage and sale of ancestral properties— 
Burden of proof in either case as to validity 
of, against interest of other members of the 
family. 

In the case of alienation by jnortgage, by a 
mitakehara father or kamavan of a Malabar 
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Hindu (CoTi^iuwed). 

— 3.— (Alienattott)— (Cow tinned). 

Tsirwad, the sons should prove the illegality or 
immorality of the specific debt, or the non-cxist< 
ence of the debt (t.e., absence of considera- 
tion), and unless this is proved no relief could 
be given them against attachment of the family 
property by the creditor But in the case of 
sale and assignment of mortgage security, it is 
the alienee that should prove the purpose for 
which the alienation becomes binding on the 
sons or that it was with the son’s consent. 

Held, also, that the debtors of the family 
had the right to pay mortgage mono\ & due by 
them to the father and obtain release. SivaJ- 
nanam Pillai v. Arumukam Filial Bivaj- 
aanam Pillai, 23 T.L R 8. 

SaDASIVA AiY^Iu, G.J., AND GOVINDA P1LL.AI 
AND MurrUNAYAGAM, JJ. 

(8) \fiiouf's estate ^Alienation of j^oriion 
of estate with consent of the reversioner — 
Validity 

The alienation by a Hindu widow of a portion 
of her husband’s estate without legal necessity 
but with the consent of the thou next reversioner 
is valid and binding on the actual reversioner 
upon the death of the widow (a). Palin 
Chandra Handal v. Balai Mandal, 12 G.W 
N. 837=8 C L J. 280=35 C. 939 
Rampini, c j and Ryves, j. 

References (a) 21 M. 128, Diss ; 19 C. 236 ; 
10 0. 1102 ; 22 G 354 ; 25 B. 129 ; 12 G W.N 
74 = 35 Ij R. 1 a. 1 and 12 G W.N. 49, relied on. 

(9) Alienation by a Hindu widow— Svnt by 
revgrsionet — Limitation Act (XV of IS77), 
Sch. II, Art 125. 

A suit by a reversioner, during the lifetime of 
the widow, to have an alienation bv her declar- 
ed void, except for her life, is governed by 
Art. 125 of Sch II of the Limitation Act. 

Semble. A new cause of action does not arise, 
when, owing to the death of the next rever- 
sioner, a remoter reversioner becomes entitled 
to sue. 

A reversioner, whose suit under Art. 125 has 
been barred, may still sue for po.ssession if ho 
survives the widow. MuBBftt. Meiraw v. Glv- 
Janundan Tewari, 12 G W N. 857. 

Gkidt and Ghitty, J.T. 

(10) Custom— Alienation by male proprietor-- 
Will—Jhtwars of Jugatpwr Bazar, AmriU 
ear District— Evidence^Wajib-ul^are—AU 

testation of, by non- agriculturist leading 
men in villag!’- Ancestral property. , 


i Hindu Laiv--{CoiUinued). 

3.--‘(Allenation)^(CcnttiiUBd) . 

Held, that the family of the parties belongs 
ing to Jhiwar caste and holding land^dfEiioh 
they did not cultivate themselves not^ 

shown to be governed by agricultural custom 
and were therefore subject to their personal 
law. 

That from the mere fact of a non-agricultu- 
rist person, who is a leading man in the village 
I attesting a»Wajib-ul-arz of the village, it does 
not follow that ho meant to acknowledge that 
his ow'n particular family followed the same 
custom as other families in the village. 

Queers . — Whether land purchased by a father 
for the benefit and in the name of his sons is 
ancestral land m the hands of his .son ? Chat- 
terji and Ghevis, JJ., held different views on 
the point. Bardap Narain Bingh y. Bardap 
Hida Bingh, 158 P.T,.R. 1908=141 P.W.E. 
1908 

Ghattkiwj and Cub vis, jj. 

(11) Joint Hindu family— Mortgage of family 
property by undivided member- Sale of 
such propel ty by co-parcenary body to third 
party— Rights of vendee. 

A single member of a joint undivided Hindu 
family mortgaged a share in a house belonging 
to the joint family. The co-parcenary body 
afterwards sold the entire house to another per- 
son. Held that the vendee was not precluded 
from questioning the right, of the mortgagor to 
mortgage a portion of the joint family property. 
Brijbasi Lai t. Oopal Das, A W.N. (1908) » 
200 . 

Gbikpin, j. 

References — 16 A. 369 ; 1 A. 429 and 2 A. 898, 
B. 

(12) Hindu Ijaw—Widoiv — Alienations by the 
widow — Permanent lease by the widow — 
Necessity 

A pennaneiit alienation of immovoablo pro- 
perty by a Hindu widow can only be justified ou 
the ground of necessity. The necessit) required 
involves some notion of pressure from without 
and not merely a desire to better or develop the 
estate, for this last implies vast powers of 
management which in practice would not easily 
be distinguishable from an authorisation to 
embark upon speculative ventures. 

A Hindu widow can alienate in oidqr to 
preserve the estate ; but she is not entitled to 



WLE OURREN^ IKDEX, 1908. 


598 


5f7 
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^8.— lUettHlioB— 

aIiQt)5tc it merely in order to improve it. 

0MBi^|^8aiiiia Saba v. Sabi Baatta Saba, 10 

Bom. hSl. 927. 

Batchelor ahd Chaubal, jj. 

(Id) Jfhether sale and nwrtgage by father, 
after partition of son's share in the anees- 
iral property , binding on the son. 

Held that it was not open to a father to deal 
with the property of his divided Bori. so as to 
bind that son, and where the estate is divided, 
the father cannot sell what does not fall to him 
in the division. Rathna Naidu v. Aiyana- 
ahaviar, 4,M.L.T. 277. 

Munro and Abdub Rahim, jj. 

Ttcferences * — 28 A. 508 and 22 lil. 619, 11 

(14) Widow alienating property Compe- 

tency of distant reversioner to maintain 
declaratory suit in presence of widow's 
issueless daughter --Brahmins of mouxa 
Sambakat Ambala District, whether govern- 
ed by custom or Hindu Law, 

The Hindu Law, and not the Oustomarv Law, 
applies to alienations effected among Brahmins 
of mouza Samhaka, Ambala District Where a 
widow alienates certain property in her hands, 
it is competent for an heir presumptive, though 
a distant one, to maintain a declaratory suit in 
prcstmcc of the widow’s daughter having no male 
issue. Kapupia v. Mangal, 149 P.R. 1908. 
Chattbbji, j. 

Beferences —'a) 9*1 P.R 11X)7, D, and (b) 22 
C. C>2 ; 6 A. 431 , 13 M. 195, relied on , 14 P.R. 
1895, B ; 15 A. 132, D 

(16) Mortgage, suit to enforce’-^ JAability of 
members, pei sondf or otherwise — Signature 
as witness, if creates liability— Limitation. 

A mortgage bond was executed bv two 
brothers, members of a joint Hindu family 
governed bj the Mitakshara Law. On the 
death of one of the brothers, a suit wa^ brought, 
more than six yeai*s after the due date of 
the bond, to enforce the bond against the 
property of all the members of the joint family 
including the mortgagor who was alive, the 
eons and grandsons of the deceased mortgagor 
and the son of the surviving mortgagor. 

Held, that the mortgagee is entitled only to a 
mortf^^e decree against the mortgagor who is 
alive, that he has a right only to a personal 


Hindu Law-^{Cont%nued), 

3.— Allebatidn— 

decree against the other defendants and that 
the suit, brought more than six years after 
due date of the bond is barred by limitation im 
against these defendants other than the mort- 
gagor (o). 

The fact that a son of the deceased mortgagor 
signed the mortgage bond as a witness does not 
render him liable as if he were one of the mort- 
gagors. Bhagawat N. Chowdhnpy v. Saba 
Lai Jha, 7 C.L J. 195. 

Rampini and Caspebbz, jj. 

References.— {a) 27 C. 762, F : 16 A. 76, not 

F. 

(16) Foreclosure of mortgage—Sons not modi 
parties— Bight of sons to redeem— Act IV 
of 1882 (Transfer of Property Act), S. 85, 

The mortgagees of a mortgage of joint family 
property executed by the father alone sued lor 
and obtained a decree for foreclosure. At the 
time the suit was instituted the mortgagees 
knew that there were sons and grandsons joint- 
ly interested with the mortgagor in the mort- 
gaged property, but, notwithstanding this, they 
omitted to make them parties to their suit. 

Held that the sons and grandsons were not 
precluded from instituting a suit for redemp- 
tion. Ram Ppasad v. Man Mohan, A. W. N. 

(1908), 106.^6 A.L.J. 267 -=30 A. 266. 

Aikm^n and Karamat Hussain, jj. 

References .—17 A, 637, B; 25 A. 214, D. 

(17) Mortgage by uncle for personal benefit, 
validity of— 

Appellant held a decree against his uncle 
Gen dan and got him arrested in execution. 
Gendan Lai in order to pay him executed a 
mortgage bond hypothecating a joint family 
property to the respondent. The joint family 
consisted of himself and appellant. The credi- 
tor sued appellant who pleaded that his undo 
could not hypothecate joint family property 
to pav up a decree which he (appellant) held 
against him. 

Held, (Stanley, C.J., and Banerji, J.), that 
appellant’s plea must prevail. 

Distinction between powers of a manager 
who is a father ^d a manager who is not a 
father pointed out. Ram Ratan v. Laehman 
Das. 5 A.L..T. 417«A.W.N. (1908). 192. 

Stanley, c.j. and BanbbSi, j. 
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(IH), Cham^rty—Amgnment--Vahd%ty, if 

* may be queshoned by third parties-— 
Consideration made payable upon sttceess of 
suit — Gambling in litigation — Public 
poliey^Purchase from limited owner— OnuH 
on purchaser^ extent of-^Ratification-- 
Contract Act ylXof 1872), S. 196— Sale 
* without legal necessity — Recovery by re- 
versioner— Mesne profits^ claim for 

In India an agreement cannot be* avoided 
on the ground of champerty (a). 

'ir * 

The agreement in this case provided that out 
of the purchase money which was fixed at 
Rs. 52.600, Rb. 600 only was to be paid down, 
and the balance when the property should bo 
recovered. 

Held, that the agreement was gencrallj of a 
champertous character but was not void on that 
aceeSunt, nor was it opposed to public policy 
and void as such by reason of the stipulation 
I elating to the payment of consideration. 

An assignment cannot be questioned as unfair 
and unconscionable b> a person who was not 
a party to the assignment. 

One who claims title under a convevance 
from a Hindu woman with the usual limited 
inttnest which a Hindu woman takes, and who 
seeks to enforce that title against reversioners, 
IS alwa>s subject to the burden of pioving, not 
only the genumcneKs of his convevance, but 
the full comprehension b\ the limited owner of 
the ^latuie of the alienation she wat> making 
and also that alienation was justified bv 
necessity, or at least that the alienee did all that 
was reasonable to satisfy himself of the existence 
of such necessity And this burden lies the 
more hoavilv on one who coinos into Court with 
the case that he did not take from a limited 
owner, hut from one whoso title ho alleges to 
have boon adverse to that owner. 

iiatification in the proper sense of the tenn, 
as used with reference to the T^aw of Ageiicv, is 
applicable only to acts done on behalf of the 
ratificr ; and this rule is recognised in S. 196 of 
the Indian Contract Act. 

Where the defendant held possession of pro- 
perties under deeds of sale from a limited owner, 
which wore found to have 6een executed with- 
out legal necessity, the plaintiff’s claim for 
mesne profits vj^as allowed. Raja Ral Bhagwan 


Hindu Law— (Continued). 

8.--(Allenaitlon)— 

Dayal Singh v. Debi Dayai Sahu, 12 G.jY.N. 
393 (P.C.). 

Lord Robertson, Lord CoLLiifs and Sib 
Arthur Wilson. 

References --(a) 4 l.A. 23«2 C. 233 ; 20 I.A. 
112; 9C.W.N.477*32T.A. 118=27 A. 271, F. 

(19) Alienation by Hindu widow— Consent of 
femede revermner, if pas'tes absolute title 
—Propriety of ti ansae tion, -PresumpHon of 
law. 

An alienation of her husband’s estate by a 
Hindu widow without legal necessity, but with 
the consent of the next rcversioifci’s, who, if 
they had suci:eedod to the estate would them- 
selves have been entitled to the limited estate 
of a Hindu widow, does not pass an absolute 
estate to the trail sfeFec. 

No iiresumption of the propiiety of the trans- 
action arises from such consent. Bepln Bftharl 
Kundu Y. Dupga Churn Bandopadhya, 12 
CWN 914-80 LJ 120. 

Maclfan c.j., and Doss j 

(20) Conditions uiidei which Hindu co-par- 
cener can make valid alienations of whole pro- 
pertv See Hindi; Lvw (Joint Famiia), No. 2/3, 
lOlioin. L U 175 

(21) — See liiNDL Law (Re\ eksioneks) 

(22) — See Hindi* Law (Widow) 

(23) — See Hindu Law (Wills) 

(24) Sons’ uitcn',st in a tenant’s holding of 
the bithei Sons not co-lcnants — Relinquish- 
ment by father witiiout sons’ consent, validity 
of. Sec Rei.inqi ishment. No. 1, 11 O.C. 292. 

(25) Brahmins of (ropalpui in the Amritsar 
District— Son's right to question the validity of 
an alicTLition bv father. See Customs (Pun- 
jab), Alienation, No. H, 59 V R. BK)8. 

(26) — bv Hindu widow for considerat lou bind- 
ing on reversion— Reversioner seeking to set 
aside — Offer to recompense alienees. See Hindu 
Law (Widow), No 0, 18 M L.J 11. 

(27) Alienation of husband’s property by 
Hindu widow— Daughter’s estate interv'oning 
between widow and next presumptive reversioner 
— Wliether reversioners prevented fiom suing 
for declaration of theit rights See Hindu Law 
(Reversioners), No, 5, A.W.N. (1908)^ 207. 

3763 34 
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—8,— (Alienation)— (ConclMdcd) . 

m Suit by son to contest alienation of ances- 
tral property by his father — Otitis prohandi of 
proving ancestral property on son. See Customs 
(PUNJAB)-.AliTENATrC)N, No. 18, 128 P.W R 1908 

<P.c.). 

(29) Alienation by widow — Right of residence 
in family house See Hindi Law (Widow), 
No. 17, 4 M.L.T. 485 

0 

4.— (ConvePBion). 

(1) Apostacy of wife — Rights of Hindu huh- 
btWid — Decree for custody of wife or restitution 
of conjugal rights. See Hindu Law (MahuiA(.k), 
No. 2, 40 P B 1907 -8;J T* L.H. l‘»08 

—5.— (Debts). 

( 1 ) Joint Hindu fatmlj^—Ljiabxhtij of sons 
for father's dehts-~-Lcefence that debts mre 
incurred for immo) al ^purposes— Burden of 
proofs 

Accoiding to the Hindu Law ot the Mitak- 
sliiUa school, it IS not uocessarv, in order to 
establish a son’s liability for his father’s debt, 
that it should be shown that the debt was con- 
tracted for the benctit of the family. It is 
suhiciont in ordoi to establish the habilit\ of 
sons to pay a personal debt of their father, if 
the debt be provi'd, and the sons cannot show 
that it w.is contracted foi iinmoial purposes or 
was such a dcdit ns does not. fall within the 
pious duty of the sons to disc barge (a). 

Where in Mich a case as" the above, tbc sons 
set up the defence that the debt was mciiircd 
for inmioral purposes, the burden of proof is cm 
them and not on the creditor (b) 

And mcrelv general cMcUnicc of prof1igac\ on 
the part of the father is not sufficient (c). Baba 
Singh y. Biharij Lai, A.W.N (1908), 01 -5 A 
LJ. 175-80 A. 156 

Hankk.ti and Richards, jj. 

Uefere -c«?s —{a) 28 A. 508 I) , 21 A 238 and 
27 A. 10, F ; 13 C 21, R. (5) 24 A. 459. F , 9 A 
493, Diss. (c) 14 B. 320 R. 

(2) Sons brought on record tn pending suit as ’ 
fathers Uqnl rppre<tentattves — Form of de- 
cree — Representative capacity. 

Where, in a su’t, ponding ngainst a deceased 
Hindu, his sons have beren brought on the re- 
cord in their character of personal representa- 
tives of the decoa.sed, tin- decree should be 
again8t‘them as person mJ representatives, the 
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5.— (Debts)— (Continued). 

amount of the decree to be realised fj^om the 

( estate of the deceased in their hands (a). 

HaFayanaswami Naick v. Sashama Raja, 18 

M.L.J 30-3 M.L.T. 240. 

WhJTK, C..T., AND SvNKAJtAN Na1J{, .1 

Reference — (a) 27 jM 243 (248), approved. 

(3) Son^ right of. to challenge a ready money 
debt contraited by the father — Antecedent 
debt, meaning of— ^Grounds for challenging 
a debt contracted by a Hindu father . 

Where family property is mortgaged by a 
Hindu frithei to secure lepayment of an .id- 
vance made at the tune of the mortgage*, his son 
cannot challenge the mortgage on the gioiiiul 
that there was not an antecedent debt. In 
order to challi'iigc such a transaction, he must 
show that either the debt was not eon ti acted 
at all or is no longer in existence oi is tainted 
with iinmoralitv («). 

Antecedent debt is a debt existing piioi to and 
jndepend<‘ntJ\ of ,i sale or mortgage of joint 
Hindu family propeity (6) ; and debt, inciured 
at the time of sale or moitgagc, is not an ante- 
cedent debt, \Mthin the meaning of those words 
as used bv the Pnv\ Comieil (c) Jang! Singh 
Y. ChaudhFiOanga Singh. lOO.C. 30O 

S\NDM1S AND OUIFFIN .1. US 

Refer onces — (a) 21 A. 459, F. (b) 2!1 M. 
2fK), U, (c) 5 (\ 118 (P.C.) li., 28 A. I2H , A.W. 

N (01), 57, R. 

(4) Father, as manager of family, entering 
into contract, for its benefit— Failure to ful- 
fil obligation — Breach of civil duty - Crimi- 
nal misappropriation— J liability of family 
proper ly 

A Hindu father, as m.inagoi of the undividi'd 
Hindu family consisting of himself and thi* 
second defendant, entered into a Kuri tiaiv^ae- 
tion, and leceived a certain sum of jiionev in 
consideration of his undertaking to manage the 
fund, to make collections from the other mem- 
bers, and to dispose of the collections in accord- 
ance with the contract entered into by him 
with the other members, 'fho Kur i traiisai tion 
was entered into for the benefit of the familv, 
and the sum received for the family benefit 

The father made the collecticuH, bub failed to 
make'thc jiayments he was bemnd to do 



583 


DIGEST OP CASES. 


684 


Hindu Law^(Conihimd), 

_5 —(Debts)— (Conift7i?«6d). 

Held* that the failure to make the payment*^ 
<lid not amount to misappropi'iation (^0 but 
onl\ to a broach of a civil duty that, the obli- 
gation of the father and the Iiabilit} of the 
family property to pay the pUmtifT having 
arisen by virtue of the contract entered into by 
him as manager of the faiinlv and for its benefit 
coupled with the subseiiucnt leceipt of the 
collections, his failure to fulfil it could not free 
the family property fiom its liability for the 
debt. Kanomar VenH^PJ’ayya v. Krishna- 
charyat 17 M.L.J (>1.^ = 3 M Ij.T 3.5 5= ‘2 
MLT .529-31 M Ifil. 

WlIITK, C J , AND HkNSON 3 

References — (a) 27 Af. 71, I> and 10 M 99, 
£i {di'itinfj lushsd m 27 M 71) 

(.5) Jdahilitu of so i>s to ^at{ father's debts^ 
Tort committed bif father^ Decree foi 
damaqes nffainst the father — Hon. cannot be 
held liable under the decree, lohen the estate 
he tnhn ited from hts father has do ircd no 
benefit bit the act, 

I'nder Hindu Law, the son is not to be held 
liable for debts which th(‘ fathei ought not, as 
a deiiMit and lespoctnble man, to ha\t‘ in<‘ur- 
red Ke is answeiahb* for the debts legitim.ite- 
I\ incuried b\ his father, not foi those fittri* 
butaiile to Ins failings, lollies oi i .iprtces 

Hence, where the father’s actm obstructing 
the jiassage of water to anotlu'i’s lands, though 
not ilk'gal in the usual s<>nse of the tenn, but, 
is wrongful, a.nd t-hat othei obtains .i dcs 
against the fathei for the damage done, ihe. 
son cannot be In'Id ansut^ralile for the liability 
so incainod, when the estate that has come to 
his hands has derived no benefit from the* a. t 
Durbar Khachar Odha Ala v.Khachar Hai 
5ur Oghad, 10 liom. L.R. 297= 32 H 34S 

(hi \ND\\ ARUMt .INI’* KnK.HT, .11 

(ff) Husband's debts ^Hatisftod bij a uife ta 

his lifc-tini6—Voln‘ifarjj payment— Tt ans- 
fer of husband's properly after Ins death— 
hJqmty—htabtUtif to pay the consideration 
money — Joint family, hature of— 

'Pile existence of debts due b\ the ancestor 
at the tunc of his death is a wniditioii prc*cedent 
U) the liability of the heir to pav them When 
a husband’s debts were paid b\ a wife in the 
life-time c^f th^ husband, the puNinents were 
\oluntar\ pavnieiits .ind the husband's property 
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could not V)o made liable for those debts after 
his death. A transfer of property fot^paynicnt 
of those debts could not bo deemed to be a 
transfer made for paviniMit of bis debts. 

During the life-tinio ol N, his wife M, paid 
his debts. Aftei bis d(M.th, Nvhcni sbc' inherited 
his proper! V, she ir.insfcM led (‘oitairi piopertv to 
satisfy thcise debts. IM.niitiffs, the daiiglitei’s 
sons of N sued to ^et .iside I hat sale Held, 
that the plaintiffs were not bound b\ the sale 
as the payments b\ 'M were onl\ voluntar\, 
and the property could not be* made liable for 
the debts but the plaintills wene in ccjuity 
liable to p.i.\ tin* whole eonsideration monev 
which the ii.insfcMei* had p.ud. 

Natuie and incidcuits of a joint Hindu faiiiiK 
governc‘d n\ ihe •Mitakshai.i (oiisidercd. 
Himmat Bahadur v Bhawani Kunwar, 5 A. 
li J. 339=. LW N (19CW), 143 ‘10 A. 152 
STVNF.K^.C.I \ND KMtAM\T HURAFN, J* 

(7) Mita^shara -Faihci's Imhihty ns suieiy, 
if and how enforceable a qaimt son -hxabi- 
lity, if personal or extends to property — 
Antciedeut debt— I inutntion^ 

Wliere i. .Miiakshai.i l.itln*!* stood snietv in 
T(‘sj)ect of .t nioi’Lg.ige-dcbt stipulating that, in 
e.ise tin* linn t*.,,igc‘c was ]ncvc‘ntc(l from holding 
posst'ssioe of lln* niortg.j-gecl projieitx oi fioui 
collecting tin u-iiN the cb bl would be it^covei- 
able with d.im.igc*s Iroiii eeitain spec*ified ])lot- 
of till* faiiniv projx )i\ of Ibe siiiets, and inoic 
than MX \i,us afu » ihe inoilgagi'e was ousU'd 
fiom tin nioiig.iecMi pmpertv, tin* inortgagc'c 
sued the "On tin suiei.v icM^nfoicc* his lights 
iindi‘i the sineiN bond 

held lb.it lln'ie was no • , inlet edent” oi actual 
d(*bt ten wbii h ihe sim t\ w.ns habit' on the date 
of the bcnid, and tin liil)ihl\ whir h subsecjuentJv 
arose (aiiiioi bt^ rt'iiaicli d as a tlebt w'hic.h, .ipart. 
fiom .in\ Cjut'sucm of Ug.il nc*eessitv oi bcmefit 
ot the f.iiTnl\, v\.is binding on tin* family pro- 
peif\ 111 fin bands of h's son 

The s(jn was, if .it a‘l, pcn‘son.ill\ Inilile to 
discharge the debt, and the personal remedy 
against the son being tinie-hiiired, there was no 
means of following ancestial property in his 
hands 

Quaere — Whether .b AJitaKshai.i son ^s unde? 
a pious oidigat'on to discharge ,i debt incurred 
by his fathei standmg surets Hira Lul Mar 
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8.— (Debts)— 

wivl V. Chandrabali Haldarin, IH V W.N. 9 
«4 M.Iji.T. 4ia9. 

CASPiniSifi ANJ) SHABFL1>DIN, JJ 

Hefffi'€rtces —30 C. Oil ; B. 454 aiicl 13 M. 
378 , />, 

(8) Joint Jlindu family-Decree against father ^ 
the son not being party —Suit, against son^ 
on death of father— Caufie of action 

The death of a father, a member of a joint 
Hindu family, does not gi\e his creditor a fiesh 
cause of action against his •^on for the recovery 
of a ju(hjment-dobt binding upon the sou. 

ItraJ Kunwar y. Pirthipat Tewari, 1 1 0.0. 

334. 

CUAMlKIl, J.C. 

c 

References — 23 1^1. 292, ami 21 A 301, li , 0 
0 0. 271, D 

(9) Hindu Law — Father's debis—ltiabdity 
of sons to pay— Blather's poteer to alienate 
ancestral property— Attachment of son’s* 
share m the property — Prohibition of 
alienation undei S. 276 of the Civil 
Procedure Code— Father's right to deal 
u'lth the share. 

Under ITiiidu Law a father has the light to 
sell or mortgage ancestral propeity, including 
the interests therein of hissoi’s, in satisfaction of 
hisantccedoiil debts, provided those debts were 
not contracted for immoral or illegal purposes. 
This light to dispost! of the <iucesti.il propeity 
so as U) include and affect the shaies of the sons 
arises according to Hindu Law iiiMitue of the 
pious obligation of the sons to p.i> the debts of 
the fatln‘r, which were not illegal or immoral. 
In other words, where the fathei alienates tin 
properu, he exercises the power of .alienation 
which the sons would have exorcised in discharge I 
of their pious duty which thev owed to him ; he ! 
IS virtually alieiiatnig the property for tlioni and ' 
on their liehalf in discharge of their duty m ! 
accordanio w'lth the power given to linn by 
Hindu Tjaw 

Heme, wheie the right, title and uitcrusL of 
a Hindu son in joint ancestral property has been 
attached in execution of a decree against him, 
and its private alienat.on by him prohibited bv 
an order of the Court under S. 27C of the Code 1 
of Cifil Procedure, 1882, >'i| father is deprived 
of th<i power of alienation of that interest m ' 


I Hindu Law— {Continued). 

— -8.— (DebtB)t— (Cerujlttdtfd). 

satisfaction of his own debts. Sttbraya VUhal 
Naik V Nagapa Subaya Shanbhog, 10 Bom. 
L.R. 120G 

ChaNDAVARKAK ANT) HkATON, JJ. 

(10) Debt contracted for marriage of co- 
parceners, nature of. See Hindu Law (Joint 
family), No. 1, 9 Bom. L.R. 1360. 

6.~-(ExcluBioii from Inheritance). 

(1) See Hindu L\w (1nhf.uit\nck)» No 2, 
10 Bom. L.R. 149 

(2) See Hindu Law (Succession), No 6, 
10 Bom L.R 569. 

7 -(Gift). 

(1) Actual and exclusive possession , trhethei 
necessai // to validate a gift 

I According to Hindu Law', the giving of actu.il 
I and exclusive possession is not necessai v to the 
completion of a gift. When a poison executed 
and registered a deed of gift in favour of his 
mistress and gave her the pow’or to receive the 
documents after registration ITeld^ that the 
donot had done all that was ^lossilile to com- 
plete the gift and that, as the woman was 
living in the house at the time with the donoi . 
she was given jiossossioii by the vof} act of 
execmtion of the deed Ram Charan Das v. 
Bhagwati, 52 P.R. 1908-103 P.W.R. 1908. 

CllATTFRJl AND JoiINbTONE, JJ. 

(2) Ijimitatioii bv lliudu testator oi settlor o 

I lite estate follow'cd bv endowment of piopoitv 
j to pious purposes, V all di tv of Sue Hindi Law 
j (RulKtIols Hndowvikntk), No 1, 5 A L..I 250 

(3) See Hindu Law* (Alienation) 

—8. (Guardianship). 

(1) Step-viotlior whether can he guardian of 
het step-sons — Validity of alienation made 
by step-mothei h during guardianship — I\e- 
marriage of mother^ effect of, on kei ^atus 
of guardianship — finding of fact based on a 
misi o iception of evidence y whether binding 
on Court to Second Appeal. 

A Hindu step-mother mav be, lucognised as 
her stop-soil’s guiiidjan, especiallv wbeie slu^ 
has betiii then* ^e facto guardian ever since 
their father’s death (a) and, as manager of 
her stop-son’s estate she has, in case of noccssity 
or for the benefit of the minor, power to alien- 
ate tiis iiroporty (5), 
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Hindu Law--(ConUnuedy 
— — 8.~(GaaFdlaBihip)— (Conc2tt^i2). 

The re«:uirriage of a Hindu mother doen not 
of itself nivoive loss of her right to be the 
guardian of her sons (c). 

The finding on an issue of fact by a Lower 
Appellate Court, which is based on a miscouc>ep- 
tion of what the evidence is, cannot be aocept- 
od 111 second appeal as a legal finding (/)} JAgO 
Y. Oodal 4 N.L.R. ^0. 

Drake-Brcickman, o j.c. 

lleferences .—(nr) 7 W R. -J^l; 10 J\I l.A 454. 

B (h) 0 M.l.A. 112 . iftrC; 8*20, R. (c) 10 G 
P L R 09, It (d) 20 B. 753, B 

(2) See Hinou Law (Joint KAAiinv), No. 0, 10 
Boni. T..U. 279. 

• 

9.— (Impartible Estate). 

(1) Pievmus suit compromised— KiJ act of 
compromise— In ieipretat ion . 

The' w idow of the last holder of an nnpaiti- 
ble estate was in possession of that estate nndei 
a will. Her husband’s nephew brought a suit 
to contest the will and to iccover possession of 
the iinpartiliJo estate. The suit was conipio- 
niised the wkIcav being left in possession during 
her life-time of the estate a^ q add mash in, Imt 
without the power to ttansfer oi ehargi* the 
estate in am wii\ , <in annuity of Its. 12,000 
per ,uinum bt'iiig settled upon the nephew, and 
it being doelarod that after the death ot the 
widow, the neiihew, or anv repiesentativo 
(haim mo\(tyn) of liis, who may be alive at the 
time, shall be the absolute owner (maliK 
mustaqil) of the estate and shall oicnjiv the 
gaddu 

Held, nxvni the eonstruclioii of the eompio- | 
mise, th,it the (‘haracter of the estate as it had | 
been handed down from fathci to son loi gene- 
rations wai not changed, that the nepht‘W took 
an absolute vested interest in the propertv the 
oujoymont of it being postponed during the life 
of the widow and that, upon the death ol the 
ntp]jew, the estate devolvt'd according to the [ 
rules of piiniogeiiituro goveining impartible 
estates and did not pass to the widow' of the | 
nephew as an estate goverii(‘d bv the ordinary | 
rules of Hindu Law. Harpal Singh v LekhraJ, , 
5 A.L.J. 425 = A W.N. (1908), 1(55 = 30 \. 10(5. j 

Stanle\, c j and BvNKRjr, J 

0 

10. — (Inheritance ) . 

(1) Whether murderer entitled to succeed to 
the estate \ff the person whom he muidered 
— Proof of inurdei — Acquittal by a Crimi- 


Hindu Law-^[Continued)» 

10. '-(Inheritanoe)'-(Con^iRucd) . 

nal Courts tohether conclusive in Civil 
-^Unchastity in mother ^ whether disquali- 
fies her from inheriting— Hag unanthana, 
whether aut^writy in Southern India* 

If a person is a party to thi* murdet of a 
certain person, he cannot succeed to the estate 
of the murdered person. 

Thus, a siiothei, it she he a part\ to the 
murder of her son, will be excluded from the 
inheiitance, which will pass to the n(‘\{ rever- 
sioner 

The fact that such a mother was <icij[Uittcd 
by a Criminal Court of the charge ^f murder 
is no answer to a civil bUit by the next rever- 
sioner claiming to succeed in preference to the 
mother. But, m order to entitle Lhe rever- 
sioner to succeed, it is fiecessary that he should 
establish the mother’s complicity in the fatal 
act by clear and satisfactory evidence , and it 
Is not enough to raise a case of suspicion against 
her. 

A mother is not debarred from succeeding to 
her son on the ground of unchastity. 

Unchastity is no ground of exclusion m any 
female heir except a widow. 

Illicit intercourse with a person not belong- 
ing to an equal or superior caste, though it 
may produce degradation of the woman, does 
not alleot the proprietary rights of the degraded 
I person since the passing of Act \X1 of 1850 ; 
nor can it be contended that aggravated un- 
chabtity has that elicct. 

liagiinanUiana is no authority in t^outhern 
India. Yedammal v. Yedanayaga Mudaliar, 
18 M.L.J. 70 -31 M. 100-2 M.L.T 633 
Wali.is xNn Sank IRAN Naui, jj. 

BefereJices —5 M. 149, 4 B. 104, 23 M. 171; 4 
G 560, 26 M. 509, 1 A. 4b, 22 C. 347, 32 0. 871, 
30 C. 521, 3 M. 2b9 (209), 5 0. 77(5(78'?), 5 M, 149, 
B 

(2) hUvlusiun from inheritance— l)isq uahfl- 
cation of husband as murderer — Wife not 
affected by disqiialiflcationr— Construction 
oj texts 

Thu wife or widow of a disquaJilii d Hindu 
does not become incapable of inheriting property 
nicruly b\ leasonof her husband’s dis(|ualifica- 
tioii, whether she claims as heir to a deceased 
person through her husband or otheiwise, if she 
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Hindu Law— (Continued), 

10.— (Inheritance)— 

iH horsoJf iruo troui iin\ of the defect^ which 
exclude a person tioin mluTiUnce uiulor the 

r 

Hindu Law. 

It js a cMiioii of Intel pretatiOM in Ilindii Law 
that a special-toxt forming an ex((‘ption to a 
general text should he (on^Lriu'd stricth and 
applied onlv to the eases falJnig <’lr.irl\ within 

it. Qangu y. Chandrabhagabai, to Horn L 
H 149==T2 H. ‘275 

CnANOAVAllKM! \M> KnK.HT, ,IJ 

(3) M ita/ishara at, inteti^rekd la Bombaij lex 
loci of Berm — Bfahmitts — Inejcjnable u9 
wicjcincted unchastitu by wiic —Husband 
abandonintf her --Hffcctoi viarriaae tela- 
iionship hetmeen suchhnsba'd and mfe 
and on tlieir rectjuocal rights of inhent~ 
ance — Whether hv^hd i.d can. inherit pro- 
periy acquired by suck abandoned mifebif 
unchastity — Whether such m nian's sister's 
daughter o? hei husband's brothers ,^on 
entitled toinheiit p>opcrty thus acquued 
bq her. 

The Mit.iKshaia as nitei pietej in ilie Bom- 
bas PiesKhniev is tin* /c* /ect lu Boiai (a) 

Whore a Rrahmiii IiusImikI. in obedioiue to 
Hindu Law, totalis andfinalh abandons his 
svifo on the ground of uiithastit' inexpiable or 
Linoxpiatcd , ,so as to destros all bei pie-»c*iit and 
future claims on him and In - inhentaiHJo the 
relatioiLship of ni.iriiage is dissolved (5) , so f.n 
as lb sustains the eisii i ights .md obligations of 
husband and wiaintei se. The huvlMiul’s light 
to nihoMt the projicits of the ssife ceases siimil- 
taiu'ousls svith the dcslruction ot the svife's 
right to inherit the proports of hei lin>^band (c). 

Supposing that, notssithsttinding the ssonian’s 
uiichastity and abandonment b\ her husband, 
her civil contract of mainage sMth tiial liusbaiid 
lemamed as imdissolsed as tlu* sai ramcutal and 
moral bond lietweuii them the husband, and a 
fortiori his sa^miaas, eannot (om<* in tlic Jist of 
hens to the acrvuisitions of a fallen ssife bs and 
during hoi degradation, and aflei hot exconv 
munication. 

Lastl> , even if the husKuid and liis sapindas 
could be supposed to Ins heirs to such an estate, 
then, having regard t<» the principle of consan- 
guiiut) (d), as the piedominant essential of 
heirship uiidei the ]Mitalcshat.«, to the position 
given tef female heirs by t)j sfchool of law w'hich 
pre vails .in Borar, to the systematic preference 


Hindu Law— (Continued), 

10.- (Inheritance)— 

given b\ all schools of llmdu Jjavv to ifcmales 
ovei males in the matter of suc*ce.ssion to' 
woman’s estate and to the histoix of the estate 
in dispute, the sister’s daughter ot the woman 
IS a prcfereiitiiil heir to her deceased husband’s 
biother’s son. Ramprasad v. Mt Subu Bai, 
4 N.li.H. dl. 

A .1.1 

References —(a) S.\. Nt) 130 ol 1900 of the' 
J.C’s Court, Central T^roviiu es, and *2 Bmai Law 
Journal, 1.16, F, (b) 2 N.W.P -100 , 4 M. 243 , 
9 M. 400 , 23 M 171 , 25 C 254 ; 29 A. 4 ; 0 C Ji 
J 372 ; 12 M, 277, Diss , 13 133 , 21 C. 097, 

R, (<•) H M. 169, R. (d) 17 B. 76H , 0 C. 119 ; 2 
B. 33H, 429 , 5 B 110. 121 , 13 M 10 , 11 M 
149 . 17 AI . 1H2 , 22 A 338 , 12 B. 505 , 1 A 40 
4 IL :01 , ■) M 140 ; 4 0 .550 , 22 0. 347 , 32 C. 
871 R, 

(4 ) hayabhaga school — S uccession— L nvle s 
estate - Joint nephew piefeiential heir to 
nephew separated by exclusion- -Spiritual 
benetd, doctnneof, not the only pt uwiple of 
succession MUahshara, application of, in 
absence of texts of Dayabhaga—<iiuis\ t o,a- 
t! act and affection, pnnciplc of. 

Spiritual iieneht is not always tin* guiding 
piimiple ot inheritance undei the Bengal 
School of Hindu Law. 

In cases not eonlemplaled )>\ Jiniutvahaiia oi 
his followers, the law should be developed on 
lational lines eoiisisteiitly with principles fol- 
lowed in similar cases, and the decisions of the 
Couits should not lie based on a blind adherence 
to the principle ol spiritual nenetit, when such 
adherence would lead to a violation of othei ic 
cognised principles consistent with natural jus- 
tice. 

In all cases of absence ol bi-xts or piecedeiits 
under the Dayabhaga Jjaw, recourse sliould be 
had to the theor> of pioin'inpiity and natuial 
love and allectioii as adopted b} Vignaiioswifia 
and the common tatois of the more ancient and 
orthodox schools of Hindu Law (a). 

On the death of a Dayabhaga Hindu, a 
nephew who was living in joint e.state and moss 
w'lth him excludes another nephew who was 
separate, when thev separation was due to his 
father ha\ mg been excluded from luhentance for 
cause not expressly montjoned ni the text books. 
The position of the latter is similar to that of the 
separafod co-parconer who had not re-united (6). 
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Hindu Law—iConttnued). 

10. -(Inheritance)— (Con/mM«d). 

and cortsideration which applies in the one 
case should govern the other. Akhoy Chandra 
Bhuttacharya y. Hari Das Oosswami. 12 G 
W.N. 511=35 0. 721. 

Mniu, J. 

References (n) W.N. (1900), 743, li, (6) 7C 
W.N. 042 = 130 C. 725 = 301. A. 130, R, 

(5) * MaliL ’ — Shebaitship^ inhenU^nce to — 
Lunatic, riqhi of -tnhentaw'e of — Daya~ 
bhaga, authority of- Dayabhaqa, Chap, 
TV, Sec. S, V. 31, 3:1^ 33, spurious —Rival 
mfe'sson and dauqhteC*, son — Stridhnn, 
Ayautuh. • 

Where the term ‘ Malih ’ ihusod ni ii will, its 
piecise meaning is to he determined hv the 
(OQt^xt .iiid with refer elite to the othoi clauses 
of the document. 

In the abseneo of am directions to the 
eontnirs in the will, the right of mheritanee to 
the sliebaifskip follows the .same line as the 
riglit of inheritance to numoM'able property 

In licngiil, msanits at the time when the 
inheritance falls in is sufticieiit for exclusion 
from the succession, even tliougli the lunacy 
mav not have been congenital , and where the 
succession to an oflice is in quostion, the duties 
attached to which require that the holder shall 
be 111 full possession of his senses, lunacy is 
iindoiJbtedlv suflicient to disqualify a person 
from siKceeding 

'riie text of the Day .ilihaga In Jiniut Vahaiia 
(aiiiiot be regarded a^' in itsoli an authority 
absolutely binding, yvithout am legard to the 
fact whether the doctrine propounded in the 
text h.is been accepted as a true exposition of 
the layv and has been sanctioned by usage, 
and without any eohs id oration of the question 
whether a verse relied upon boars on its bice the 
evidence of being spurious and an interpolation 
(a) 

\*orses-32 and .33 and the words “ of the rival 
wufe ” in verse 31 in sec. Ill of Chap IV of the 

Dayabhaga are interpolations and are spurious. 

# 

The son of a rival wife is not a preferential 
heir to the daughter’s son in the line of succes- 
sion of the apautuL stridhan property of a 
Hindu female. 


Hindu Law-^^Conlinmd), 

10 (InhepUsance)— 

The destruction of an image does not dosftoy 
the endowment Puma Chandra Bvgaok y. 
Gopal Lai Sett, 8 C.L.J. 3G9. ^ 

Bkktt and jVJookkjukk, ,ij 

References .^(a) 10 W.R. (P.C.), 17, 21 , 12 
Moo l.A. 397, F. 

(0) Partition deed by Hindu of his self -ac- 
quired property, as if it ms ancestral 
property belonging to a joint Mitaf.shara 
family consisting of himself, his daughter 
and his illegitimate son.s- Death of daugh- 
ter childless aftfft her father' death— -Right 
of het husband or liei fathers heirs to 
'iUt ceed to the property. 

One S, shortl} before bis de<ith, executed, on 
belialt of himself and liis iiniioi daughter I*, a 
rcgisteicd document, wheieby he treated his 
self-acquired pioport>, <is if it was ancestral 
property belonging to the joint Mitakshai afamily 
consisting of himself, his seven illegitimato sons 
and his daughtei P, and ]>aititioned the proper- 
ty, retaining for himself and his daughter, as 
Ihcir share in se\eralt>, the sum of Rs. 29,000 : 
and the seven sons, who took tlu‘ m‘sI of the 
property , agreed that ho might drayy and receive 
and dispose of the Rs. 29,000 as he thought fit. 

'J’he daughter died ehildlens aftei Jiei tiithei’s 
death, leaving the plaintifl-.ippellaiit, her hus- 
band, who brought this suit, elamiing the 
Rs 29,000 as her heir 

Held that there w.us iiotbing in the document 
to show that hei father purported to make any 
gift to her, that ho pm ported to partition 
the iiropcitv , as if it was joint family property, 
between his seven sons on the oik* hand and 
himself .ind daughter on the other band , and 
that he did not purport to give to his daughter 
111 such partition any absolute estate in the 
property m question, eithei as to an undivided 
half share with himself or b> way of a joint 
tenancy, with the right to take the whole 
absolutely upon survivoiship. 

Held, therefore, that she took b\ inboiitance 
from her father , that, for the pin poses of this 
suit, it mattered not whether the property in- 
herited b) her was her^father’s sclf-acqiurod pro- 
perty, or whether it was joint family property ; 
and that, in either case, she merely took a 
daughter’s estate and that her father’s heir^., 
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ffiitda LBw—(Co}itinmi). 

— 10.— (InherItance)--(Co/tcZ^id«<i » . 

and i!lot her husband, were entitled to succeed. 

J. ftoraiawml Mudaliar y. P. Qoylndaaawmy 
PilUy, 14 'Bur. L.B. 286. 

IkWIN, C.J., AND ObMOND, J. 

(7) Succession to estate left by adopted son— 
Punjab Customary Lrfiw, adoption under— 
Kritrima form of adoption. Sec Hindu L\w 
(Adoption), No. *2, 53 P.W.R. 1908. • 

(8) Sarsut Brahmins of (lopaJpura village, 
Amritsar District, arc governed b> , not by cus- 
tom — Exclusion of daughters by more colla- 
terals. See Oiv, Pro, Codk, No. 9, 95 P L.R. 
1908. 

(9) Illegitimate daughter of Shudra iiiferior 
to son of divided brother. See Hindu Ijaw 
(Succession), No. 7, 10 Bom. L.R 736. 

(10) Punjab Pre-emption Act (II of 1905), 
S. 12 (a) — Pre-emption based on relationship — 
Reversioner of a female included within the 
meaning of the seetion See Act II or 1905 
(Punjab Pre-emption), No H, 131 P W R.PK)8 

(11) See Hindu Law (Succession). 

(12) Hindu suffering from incurable disease, 
inability of, to inherit — disease coiiti acted after 
succession to estate will not divest such estate. 
See Hindu Law (Succession), No I, A W.N. 
(1908), 47. 

ll.-(Joint family). 

(1) — Mitahshara^Samskara-^Marnaqe of a 
co-parcemr — familif purpose. 

According to Hindu Law, a debt contracted 
for the marriage of a (jo-parccnor in a joint 
Hindu family is binding on the other co-parce- 
riers as a debt conlntetod for a family purpose 
and therefore for the Ixuiefit of the family (a). 

Under the Mitakshaia as well as ttuiATayu- 
kha, the word “ Saniskara ” ordinarily includes 
marriage. Sundrabai Javji Da^du v Shiv- 
narayan Ridkarana, 9 Bom. L R. 13()C=3 
M.L.T. 44«32 B. 81. 

CltANDAVAUtiAU AND KNIGJTT, JJ 

Beference . — (a) 27 AI. 200, Diss, 

(2/3) Properly acquit ed by joint exertions of 
father and limng jointly --Character 
af the property — JV ucleivt of property--J oinl 
property — Self-acguvred property. 

Where a father and his sons acquire their 
property tfy their jo^nt laboic ,^aiid are, besides, 
joint in food and worship they must be legarded 


Hlttdu Law— (Continued). 

11.— (Joint family)— (CoTtfinued). 

as having constituted a joint Hindu family (a), 
even though there may have been no nucleus of 
property which has come down to the fathci 
from his father or grandfather or great grand- 
father. For the formation of a oo-parcenary in 
Hindu Law, such a nucleus is not absolutely 
necessary, provided the persons constituting it 
stand in the relation of father and sou oi other 
relation requisite for a co-parcenary system and 
tho.se persons, by living, mossing and worship- 
ping together, and throwing all the propoitv 
acquired jointly into one common stock, ni.nii- 
fest their intention to deal with one anothei 
and with outsiders as members of a co-par(‘enar> 
system under the Hindu Law. ^ 

It IS open to a eo-parcener to alieiiau* the 
whole piopert} with tlie consent of other co-pai- 
ceners, but he cannot aliciiale it so as to pitqu- 
dicc the lights of other meniliors of the familv. 

Where cei tain propertv has acquired the eh ai- 
.ictci of joint proiierty under Hindu Law, it has 
imposed on it by that law, as a consequence I'f 
th.it charactei, certain obligations which cannot 
be got I id of, b> the eo-parecners to the prejii 
dice of the paities lu whose favour those oblig.i- 
tions are < ie.ited b) the law, by a mere agree, 
meiit to treat it as the self-acquiied property c»i 
one of those co-paicoiiers. Laldas Narandas 
V. Motibai, 10 Bom. L.K. 175. 

Chandavaukau and Knight, jj 

Ite/crence .—(a) 10 B. 528, li. 

(4) Joint propetty—Joi d Jamtly piopeity - 
Joint ancestral family ptoperly — Distnu- 
tions between— N utlo us f koto far a mcessai y 
ingredient. 

Thu thiee notions, (1) joint property , (2) joint 
family property and (3) joint ancestral family 
propertv are distinguishable In all three 
things there is common subject, property , hut 
it IS (lualified ni throe diffcient ways. Thi* 
joint proxioity, of the Pinglish Law, is pro- 
perty held hv any two or more persons jointly, 
and its characteristic is survivorship. Analo- 
gies drawn from it to joint family propcity an* 
false or likely to he false, for seveial leasoiis. 
The essential qualification of the second (‘lass, 
IS not jomtness only but a good deal more, 'Pw o 
complete strangers may bo joint tenants, ac- 
cording to English Law ; hut, in no eonceivahli* 
circuiiLstancos, could they constitute a joint Hin- 
du famity, or, in that capacity, hold property. 
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Hindu Law^[Contiiiued). 

—11.— (Joint family)— (ConitwwtfiZ). 

In the ‘third case, property is qualified in 
a t\vo-fold manner ; it must have been joint 
family propert} and it must be ancestral. 

Lt IS obvious that there must have been a 
nucleus of joint familv propertv before ancestial 
joint family property can come into existence , 
because, the word ancestral connotes descent, 
and therefore, of course, pre-existence. But, 
because it is true that there can be no joint 
ancestral family property without a previous 
nudeusof joint family property, it is not true 
that there cannot be joint faiiiih property with- 
out a pre-existing nucleus, foi that would be 
identifying joint familv, with ancestral joint 
family, property 

Whore theic is ancestral joint famih pio- 
pel tv, every member of the fainih acquires hy 
liirth'an interest in it, which cannot be defeated 
bv individual alienation oi disposition of ari\ 
kind. This is equal h true of joint familv pro- 
jiertv. 

Where it is known oi admitted that some, at 
least, of the piopcrt) of a joint fannl> has come 
down to them, the presumption is that the 
whole proiicrt) is ancestral, and aiiv luuinbor 
alleging that it is not will have to piove his 
solf-acqLiihition 

Where property is admitted oi prov<*d to have 
been joint family property it is subject to (‘xact- 
ly the same legal incidents in every lespoct as 
piopeity which is admitted oi proved to bo 
ancestral joint family propefrtv b’urthor, this 
class of piopeity, in India, di/lois iadic.iUy, m 
ongin and essential characteristics, from the 
joint himily property of the English Law. The 
fundamental principle of the Hindu joint family 
is the tie of Sapindanluj). Without it, it is 
impossible to forma joint Hindu family With 
it, as long as a family is living togethei, it is 
almost impossible not to form a joint Hindu 
family, and it is of its verv essoiico. 

There is nothing, either in practice oi theory, 
which excludes the possibilitv of members of 
the same family, starting a family foitunc, 
holding it as members of a joint family, and, 
thereby, clothing it with all the l<‘gal qualities, 
and incidents of joint famiiy property, chief 
among which is that every member born into 
the family, after the property has acquired that 
character, and l«fore it has been divested of it 
fey partition, obtains by birth an interest hi it. 


Hindu Law—{Contintied), 

11.— (Joint family)— iCaw^iwModf). 

Kariandas Dharamsey v. Gangabai, 10 Horn. 
L R. 184 =.32 B 479 

# 

Bmawan, j. 

{fi)-^Jotnt Hindu family, right of a member 
of^ to represent other members of i he family 
— Suit for recovery of the whole of the family 
property by one member. 

Held, tlq^t a member of a joint Hindu iaiinly 
could not insist upon representing the other 
members in a suit brought for the recovery 
of the propel ty belonging to the whole family 
Babu Bhan Par cab Sahi v Babu SudUh^ 
Narain Singh, 11 0.0. 15 

(lUH’riN \ND ClTAMlKR, A J.C, * 

Jlcferences : — 23 M. 190 and 28 B. 11, Ji. 

(0) ( Guardianship — Mi tor co-pari run s— 

Guardianship cenMes when one of the mem- 
bers attains via jonty. 

Where a joint Hindu family consisl» ol co- 
pareeiieis who are all minors, the co-parcenors 
forming one group, the Court has jurisdiction 
to appoint a guardian of the property for that 
group as a whole. But, when, subsequently , one 
of that group arrives at the age of majouty the 
guardianship of the person so appointed by 
the Court must cease , and tbe Court is bound 
to hand owvr the joint family pioporty to the 
co-piireeiier who has become an adult, although 
the other LO-parccuois are mmois. Ram- 
Chandra Yasudeo v. Krishnarao Vasudeo, 
10 Bom. li.K. 279-32 B. 259. 

CHANDVVAKKAH A\l) KnIUUT, JJ. 

Uefetentes — 19 B, i09 (F.B.), Aipl , :J() B. 
155 --7 Bom. L.R 809, F. 

(7/8) Mitahshara — Separation — l^attilion — 
I te-union—J 01. vtnesa u^ithout re-union-- 
Penants in common — Act of fathei binding 
on sons. 

The fact ot liv mg together .ind eating together 
on the same floor with fooil taken lioni the 
same cook-room oi even the supeimtcndonce 
and control bv the eldest and the most iiitelh- 
gent of the members cannot alone suthco to 
constitute either a joint or a re-united tamily 
as contemplated by Vhgiianeswaia and his 
followers, if then* be satisfactory proof of pre- 
vious asc'crtainmout of the shares of individual 
members 

The constitution of* a joint Hindu family 
consisting of the father and Ins sons <ls such 

3763 — 
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Miadu Law— {Continued . 

—11.— (Joint family)— •(Coniinwerf). 

that Hhc father represents the sons without 
express written authority and is considered to 
be the accredited aj[(ent of the joint famih. He 
may sue and be sued and niav bind the, family 
by the result of the litigation In a family 
aiTangenient settling disputed lights and liabili- 
ties, his action, as repiesentutive of the family, 
is binding on the dependent members (a) Rai 
Gajindar Narain y. Rai Harlhar Nkraln, l‘i 
C W.N 087 

MmiA AND Casimjusz .1 r. 

Iteferences and T m),a%q_)hed. I 

A 061 ; 8 I A. 190 and 4 A. P20, tehcd on. 

(9) Manager can rejn'esent the family in suits 
brought on behalf of it-^A co-j^arceiier can 
also represent %t if his action is consented to 
or taiified by his co~p)ii cc ners -^Certificate 
ftoni COiiciliator obtained by one enures foi 
the benefit of all -^Deklhan Aijnciilturists' 
Hcluif Act (A VII of 1879), S 

The rule of Hindu Law is that a joint familv 
is represented in all tiansactions oi concerns 
with the outside world In its Karta (m.inager) 
piovided they ani for thobeindit or necessity of 
the familv , and that any eo-pareenei , who do(*s 
not occupj that position of maiiagei, can le- 
present and bind the familv in such transac- 
tion or coiiceins, provided he was either pre- 
viously authorised to reprseiit it, or, ni the 
ubseiioe of such authority, the other co-parceners 
subsequent! v by words or conduct ratified his 
ill ts 

Accordiugl), the co-parceiieia of a joint 
Hindu family are entitled to maintain a suit 
tn which the provisions of 8, 47 of the Dekkhan 
Agncnltunsts’ Relief Act appU , on the strength 
of a Conciliator’s certificate obtained under S. 46 
of the Act, by on]} one of those co-parceners, 
who was I'lther the managing member of the 
family at the time the certificate was obtained 
or, who, though not manager, obtained it with 
the consent and on behalf of the joint family 
acting as its agent. Vishnu Dhondi Y. Babaji 
Bahiru, 10 Bom. L.R. 605 = 32 B. 376. 

CHANDAV \UK4.ll AM) Knkiut, jj 

( 10 / 11 ) Joint faintly fir Liability of the 
firm for the act of a member pledging its 
credit-^ Negotiable insJtrumenL 

Wheri^the credit of a ITindujoint family firm 
IS pledged by a negotiable mstrumoni, good on 
^ts f.ice lind transferred in due course, the 
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Hindu Law— (Continued) 

11.— (Joint family;—' Conti nied\. 

liabilitv of the firm, whose siginitun* iS made 
by a person with authority to make th.it signa- 
ture, IS perfect, whether the transact on was or 
was not in the course of tbe firm’s business 

The Bank of Bombay v Raghunathji Tara 
Chand, 10 Bom. 1 j R, 668. 

Hkvj'on, .1 

(12) Manage) of a joint Llin In family ceiti/if' 
mg payment of a decree infaioiii of him- 
self and utiior membots — Se^Aiiiti), power 
todemand^ ironi manage) — Cii l^)o. Code, 
S. 

A person acting lor himself and as gLiciidian 
of the minor memoers of his family obtained a 
decree in satisfaction of which he obtained 
bonds 111 favour of himself alone and applied 
under S. 2.58, C P.C , to htive the adjustment 
certified. The lower Court directed him to 
file sccuiity on the ground that some of the 
decree-holdern were minors 

Held that, as he w.u avowedl) .i^ting as 
managing member oi a joint Hindu family, no 
securit) tould be demanued from him (a) 
Manohar Lai Shoe Singh, 11 O.C 2U> 

CHAMIKKANL) (lllKKVKN, J. Cs 

liefoeme — (a) 12 C \V N. .598, LI 

(13) llelease by a co-parccne) — Right oj the 
co-parcenei^s sun then in existence to lecov- 
er his share in the family pi ojerty —Right 
of a)i aftei-born .so//, in the p) ope) ty 

M, one of the co-parceners m a joint Hindu 
family consisting of Ins brotheis and lathei, 
gave a release of his share lo the family pro- 
perty in consideuitioii of his receiving a (Certain 
sum of money M, had a son hoio to him be- 
fore the date of the release. The sou then sued 
the co-parcenary to lecover by partition his 
share in the family property, and it was award- 
ed to him. After the datc.s.of tbe release and 
of the partition decree, M had a second son 
born to him This second son then sued the 
first son to recover his moiety of the ancestr.al 
property that had fallen to the latter’s share . — 

Held, that the second sou was not luititled to 
any share in the property. Bhiyajirao 
Madhavrao v. Vasantrao Madhavrao, 10 
Bom. LR 778 
Knkiht, j. 

(14) fide compromise by father, binding 
on 8C)is. 
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Hindu Law-— (Continued) . 

ll.-'(Joint fainily)-'(Co7Ut»ued). 

A boiwfide compromise by ti lather o a dis- 
puted claim which is the subject of a xionding 
suit IS prima facie binding on his sons (a) 

The rule in English Law that the Gouit will 
support family arniugements and not scan too 
closely the quantum of consideration is appli- 
cable to Tndia (6). T R. Ganesh Rao v. T. Y 
TuUaram Rao, 4 M.L T. 288. 

Wai.lis, .1. 

Refereiuies-—{a) 11 70 , 1 A 161, 27 

A. 203 (249), and 12 O.W.N. 687, /i. (5) 1 \V. 
andJ. 233;2Ch 294,6B.T1.C 128(138) and 
8 C. 138. R 

(16) Right of jitmu} memliers — M anagevwnt 
of endoiced i^roj)ertu vested in famihi—^tio 
right of inanagentent until yariihon 

Where the office of a tiustoc of a temple is 
admittedly vested m his joint famiiv, which 
has no bcneficiril intcicst therein, held — • 

that, so long as the mcmbeis of the famih 
lemain undivided, the soiiior .nembet •ilone is 
entitled, not onh to inanage thefaniih propei- 
ties, but also to e\.eicise tlu* light of niauage- 
inent vested in the family on its behalf, he 
being the lepreseiitativc of tlio famil> in whom 
the administration of the tiust is vested. 
Although it may be open to the members of the 
family to limit the authority of the managing 
inembei by a valid agreement with reference to 
their private properties, no junior member, 
until «,ctual partition is made, is entitled to 
management of the tiust in rotation, any more 
than he is entitled to such possession or manage- 
ment of any family property (a), Thandava* 
paya Pillai Y Shunmagam Pillai, 4 MJj.T 
486. 

Sankakan Natji and Addck Uahim, jj, 

lieferences: — (a) 1 M.H.C. 415, D., a. 

428 and 27 M. 193, ii. and 

• 

(1C) Joint Hindu famitif—pjesumption in 
favour of joininess— Entries in revenue 
papers of specified shares, effect of— Cesser 
of corntnensahiy as evidence of separation— 
Agreement to hold particular property in 
defined shares 

Held, that, where a familiy is once proved or 
admitted to be joint, there is a strong presump- 
tion in favour of the continuance of such 
jointness whicR can be rebutted only by most 
cogent evidence (a). 


Hindu Law— (Continued). 

11.— (Joint family)— {Continued). 

Held further, that the mere fact that* the 
names of tw’o brothers are entered in the revenue 
papers as owneis of specified sharesf does not 
constitute sepaiation (6). 

Held also, that cessei of commonsality is 
cogent but not conclusive evidence of separation, 
the intention to separate must be pro\cd ((). 

SuraJ Bakhsh v. RaghuraJ Kunwar* 11 O.C. 

881 . * 

Evans and Giiki<:\ kn, j cs. 

lieferences .— (n) 12 W K. 21 , 19 W.R. 178 . 
22 W.R. 248 , 22 C 86 , 18 A. 90, Li., (6) 7 O 
369 , 1 A. 437 , 18 A. 176 and 27 I.A. 39^27 C. 
515, 11., and (c) 31 C 202 and 30 C 231, it. 

(17) Trading par tnei ship— Conti act Act, 
tSs. and ^33 — 

f 

A joint family business between a fathei and 
A son to the exclusion ol the other members of 
the joint family, that is, of the other sons, can, 
under Hindu Iaw, have no existence whatever. 
In such a case the plain tilt sliouid prove a 
paiuiership lu the ordinary .icceptatioii of the 
term (a). 

The mere fact that a son eiiteis his fathet’s 
business, lakoA an active part in its manage- 
ment, signs hundis, and receipts and contracts, 
as if he were a paitner, without any detiuitc 
arrangement as to his remuneiation, doevs not 
constitute tlie son as a partuci of the father, but 
the son has metoJy agieed to t-cive in the 
business at .sucli lemuneiation as bis father 
might tioin time to time give him. Sawanmal 
Pinanmal v Pinanraal Danmal, 2 tSind L.R. 
33. 

LlCAS, J.C., AND Ciioucn, \.J c 

lieferences .-(a) 25 M. 149, b\ 10 M.I A. 490 ; 
20 W.R 197 and 27 iU. 300, U. 

(18) Members of joint Ifuidu family, rent due 
to — Suit by some co-owners, maintainability 
of— Addition of parties after period of hmita 
tion—Ciaiiu joint and indivisible— Effect. See 
CiA. Pito. CODK, No 14, 7 C.L.J. 251. 

(19) Contract made on behalf of a minor by 
persons of full .tge— Effect Sec Civ. Pko Oddi:, 
No. 319, 5 A.L.J. 14. 

(20) Mitakshara join^ family— Suit by manag- 
ing member for family debt- Ropres^tation 
of minor co-parcener as next friend— With- 
drawal of decretal money from Court — Noxi 
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Mfndu Law^{Contitiwd). 

11 — (Joint t9km\iy)-^(Ci)ncludedY 

irien^, if bound to furnish security . See Civ* 
Pko. Codk, No. 258, 12 O.W.N. 698. 

(21) — Mitak^hara Law — HealisatiOTi of <lebt 
due to family— Unrealised debt left undivided 
at partition and subsequently realised by one 
member of the separated family — Relation be- 
tween him and other members. See Limitation 
Act, No. 60, 4 N.L.R. 84. 

1 

(22) Separate tiansaetions .loiong individual 
members — Entries of separate possession in 
village record— Not conclusive on question of 
sejaaration. See Appeal (Second appeal), 
No. 3, 11 0,0. 264. 

(23) Suits instituted b\ a Hindu father — 
Effect of judgment against him— Right of son to 
Hie suhsequent suit on s/ime (aiise of action. 
Sec Rfs jrnicvrA, No. 10, ,141 P.R 1908 

(24) (Tiiardian of a luinoi helongiiig to a joint 
famih — Tiansfer bv mother purporting to act 
as guardian— Suit for possession l)v minoi 
brought to recover property alienated without 
ncccssit} —Limitation. See IjImit^tion \(’T, 
No 55, 10 0 C, 567. 

(25) Tjiahility of sons for father's debts— 

I )ofem e that debts won* incurred toi immoral 
purposes — Burden of proof. See Hindi; L\w 
(Debts), No. 1, A.VV.N. (1908), 61 

(26) — See Hindu Law (Sei f-acopimt ion). 

— 12.— (Maintenance) 

(1) Wife leainnq hiuiband mthont sufficient ( 
cause and livnuj apart from him during his 
lifetime — Death of husband— It ight of such 
imfe to maintenance n gainst his estate — 
Con iuetto bo tahen into consideration in 
fixing amount of v^aiutenance* 

A wife, who \Mthout siillfiiMeut cause leaves 
hei husband and lives apart from him during 
his lifctiioc, does not forfeit her nght of maiu- 
lionaiice against his estate after his death It 
18 , however, open to the Oouit to have regard 
to the unxluot of the widow in fixing the 
amount of her mdintenance. 

Widow’s right to maintciiaiice discussed h> 

Sankaran Nair, J Surampalli Bangaramma 
Y. Sarampalli Bpainhazee, 3 ^1 L T. 266:^18 
M L.J. 254=: SI M. mK 

WALiafi AND SANKAHAf? NaIII, .)J. 

Ikfsrehces -2 JB. 695; 22 N. 307 , 8 M. 2S6, 
R.. ' . 


Hindu Law--‘(Coniinmd), 

13 - (Marriage). 

(1) Marriage of Bajaput with a Khairani 
woman, validity of— Burden of proof-^Evi- 
deuce of marriage — Treatment 05 wife— 
Bhadiar, 

Held, that under the Hindu Law, the marriage 
of a Bajaput with a Ehatrani woman is not 
invalid (o) and that the defendants on whom the 
onus lay (6) had failed to establish any custom 
to the contrary among the Bhadiar Bajaputs 
of the Kangara district 

Where it w.is alleged that the marriage ni 
dispute took place more than fifty > ears ago 
and it was shown that the woman was recognis- 
ed as a married wife and her .sun as a legitimate 
issue by the alleged husband — ' 

Held, that nndei the circumstances of the 
case the marriage must be held iis proved 

Haria v. Kanhayn, (>4 V L U 1908«72 R R 
li)0«-47 P W R. 1908. 

(Jh\jtkkji and Johnstone, jj. 

References -(a) 1 M.ll.G. 478, Id III I A 141, 

14 M I A 346. 22 B. 277, 9 W H 552 , 1 C , U , 

15 (i 708, 18 0.264,73 PR 1807; 51 P.R. 1000, 

48 P K 18‘K), , 2 B 128 D , 29 7ML 1882, 

57 V K. 18<) \ \ot F (5) 13 M I A 141 and 8 \ 

1 13, F 

(2) Rights of Hindu husband— Apostacy of the 
icife—Deciee toi custody of wife or restitu- 
tion of conjugal rights — Lau of the defen- 
dant not apxnicablc 

The apostcic*\ of one of the parties does iu>t 
in the cast* of Hindus 5t», annul the mar- 
Liage, and a Hindu husband is entitled to 
dermind the < iistody of his wife and does not 
lose his rights over her, by the fact that she 
has renounced flinduism and adojited Islam (a) 

B\ Hindu Law. a marriage is iiidissoluhle 

In Jiiiidii Law, as in all laws, the right of the 
liuhband is that his wife must live with him as 
wife, if he so wishes and if he has not lost this 
right, through some eauscs nuninient m him 
or proceeding from him, calculated to render 
the oiifouioment of the light opposed to the 
principle of justice, equity and good conscience. 

Such cases, where the plaintiff is a Hindu 
husband .xnd the defendant is a ^laliomedan 
convert and wife of the plaintiff, are not, pro- 
perly speaking, cases of conflict of laws, so as to 
bf governed b) the law of the def«ndaiit. They 
must be governed by Hindu Law (c). 
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Hindu Law -^{Continued). 

—iZ.^{UsLvr\94a)^{Concltided). 

In every decree for custody of wife or restitu- 
tion of conjugal rights, that the husband must 
refrain from cruelty is understood, and the 
Court will not insert in the decree anv con- 
ditions which it could not enforce. Jamna Oevl 
V. Mul Raf, 49 P.R. 1907^-88 P.L.R. 1908^ 
ilO P.W.R. 1907 (Sup.). 

JUHN’STONE AM) RaTTK.AN, JJ 

HeMences (a) 4 R. 830, ‘2 N.VV P. 800; 10 
M. 218; 18 0. 264; 32 C. 871, B , 82 P.K. 1870 
(Cr.) and 1 Norton’s Iwending cases 12, Dim , 85 
P.R. 1906 and 9 M. 470, Kx2)l. (b) 4 B 330 and 
18 0. 264. E. (c) 10 M. 218, F , 10 B. 1, Fxpl. 

(3) Cmtom-^Marriage of a Hajpiit with a 
Mahaj'an woman. 

Without laying down any general rule to the 
effect that a marriage between a Punjabi of the 
Kshatruja and a woman of a lower caste is 
always valid, it was held that, in this particular 
case, the marriage of a Rajput with a Mahajan 
woman in chadar andazi form was a lawful one 
even supposing for the sake of argument that 
the woman was of Vaisya caste (a). Khaipu v. 
Fakir Chand, 150 P.L.R 1908-114 P.W.R. 
1908. 

Che VIS and KENsim.'rov, .f.T. 

Reference —{a) Appeal No. 904 of 1904, in 64 
P.L.R. 1908, It. 

-14.--(Partition). 

(1) Property alienated to third paiUj by co- 
parcener— Method of partition. 

It IS williin the power of the (’ourt in ollect- 
ing a partition, if, in its opinion, it can be done 
with due regard to the interests of the co-par- 
ceners, to allot to the share of one co-parcener 
the property which that co- parcener has alien- 
ated to the third party, and the Court will en- 
deavour to do so (a). IfunuBaml Mudali y. 
Veerabadra Mudali, 17 M.L.rJ. 617-8 M.D.T. 

Wallis and Saxkajian Naiii, jj. 

Reference .—{a) 26 M. 690 (715), U. 

(2) Faintly arrangement - Con.sideratton - 
Hindu Law — Agreement among.st co-pa) ce- 
iiers notto partition^ to whaiextent binding 

Persons jointly entitled to lands may, as 
amongst themselves, oome to an agreement as 
to the manner in which they will mutusilly 
enjoy the property, and an agreement* between 


Hindu Law~^Co)Utnued), 

14. — (Partition)'— (Contini/ed) . 

the members of a Hindu famih not to edme to 
partition may be binding on the immediate 
parties thereto (a). ^ 

A famil\ arrangement may bo such as the 
Court will uphold although there are no righta 
in dispute, and if sufficient motive for the 
arrangement is proved, the Couit will not 
consider Jihe quantum of the consideration too 
nicely (5). 

Where in return for binding themselves not 
to sue for partition, the parties obtained a right 
to take advances from family funds in excass 
of what might be due to them at the time, snd 
also obtained a right to pre-enrpt any share 
which the other members of the faniil\ might 
wish to sell. « 

Held, that the erraiigemont was for considera- 
tion. KvishnendraNath Sarkap v. Debendra 
Nath Sapkar, 12 G.W N. 793. 

Caspeusz and Coxb, jj. 

References —{a) 2Hvdc 97, F. 28 C 769, D. 
(b) L.R. Ch App. Vol. II, 294, F. 

(8) Fvidence ofSeparation of one member 
of a joint Hindu family — i ‘resumption. 

Separation of oiicr member of a joint Hindu 
family docs not, in all cases, give rise to a 
presumption of a general division of the family 
(a). In paitition proceedings, the fact that the 
parties have always lived apart is not of great 
imiiortance, there being other circumstances to 
show that the property is ki‘pt jrnnt. So such 
a fact is not, of it.self, conclusive or R\cn strong 
evidence m favour of partition. Ranganatha 
Rao V. Narayanasami Naicker, 81 l\r. 482. 

Millku and Adduk RAHiai, jj. 

Preference —(a) 30 C. 725 fP.C.). B 

(4) Widow’s right to a share on partition by 
sons is defeated when a will expressly gives all 
the testator’s properties to his sons — Right of 
Hindu mother to share in lieu of maintenance 
on partition of father’s estate not allected by 
her inheriting share of same estate from one of 
her sons— Sons can take into account in esti- 
mating the share their mother is entitled to on 
partition any stndhan to her from their father. 
See Hindi, Ijaw (Wills), No. 9, 12 (’.W.N. 
1002. 

(6) Presumption m favour of jointness — En- 
tries in revenue papers of specified ahlees. effect 
of— Cesser of commensality as eyidenoe q 
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Hinttu Law--(Cont%nvsdY 

14.-~(Parti4lon)— (C owcZmcM), 

separation— Agreement to hold particular pro- 
perty in defined shares See Hindu Law (Joint 
FAMILY), No, 16, 11 O 0. 381. 

(6) Satisfactory proof of previous ascertain- 

ment of shares of individual members — Living 
and eating together and superintendence of 
eldest, whether sufficient to constitute reunited 
or joint family. Sea Hindu L\\\ (Joint 
FAMILY), No. 7/8, 12 C W.N. 687. ‘ 

(7) Partition deed bv Hindu of his self- 

acuiuircd property, as if it was ancestral pro- 
perty belonging to a joint Mitaksharti family 
consisting of himself, Ins daughter and his 
illegitimate* sons— Death of daughter childless 
after her father’s death— Right of her husband 
or her father’s heirs to succeed to the property 
See Hindu Law (Tnheuitvnce), No. 6, 14 Bur. 
1 j.K. 280). ' 

(H) — See Hindu Law (Joint kvmiia) 

15.— (Religious endowments). 

(I) Powers of a Jh'ndu testator to place 
Uiiutations^ Bequest folloucd hq endow- 
tuent. 

Disputes having .irison .ibout the mauage- 
nient of a temple betweou D, the founder of 
the endowment and others, the matter was 
referred to arbitration. The arbitrators decid- 
ed that D should be the manager of the 
temple but made no proMsion as to who was 
to succeed him. fields that the founder of an 
endowment had an inherent right to, appoint | 
his successor in the abseuce of any express I 
provision to that (‘ffect D executed a docu- ; 
ment by which he reserved the life-estate in i 
bis property to himself and whifch was to 
devolve on his daughter after his death , and 
he directed that it was to be applied to the 
temple after her death. Jfeld, there was 
no objection to the limil.ation by a Hindu 
testator or settlor of a life-ohtate followed 
bv an (Midowment of property to religious or 
chan table purposes, such limitation not being 
contrary to the rale laid down bv the Pnvv 
Council in the Tagore case. Govind Pershad 
Y. Oorati, 5A.L.J 256= A.WN. (1908), 132 = 

30 A. 288. 

8taNm:y, and Hi ukjtt, i. 

(2) Right of Uindii interested in a public 
“ tikana ” to maintain a j^uit in respect of such 
“ tikana ’’—Certificate of ^vocato-General, if 
nec<is8ary See Civ. Cnnr, No 290, 1 S. 

1 .R. 155. 


Hindu Law^(CoiUimied), 

16.— fReversioneFB). 

(1) AliencUtoii by widow partly for^indivtg 
purpoftes, whether ooid^Condiiions for set- 
ting tt aside -^Declaratory relief ^ nature 
of- 

Where hei husband's property is sold by a 
Hindu widow for debts binding on fcho rever- 
sioner, the sale is not void, (‘ven though more 
money is obtained In the sale than is required 
for that pin pose, and cannot bo set aside 
except on iiavment of the amount binding on 
the reviTsioner with interest when the* widow 
dies (n). 

A dcclaiatnn decree is in an\ east* a puit'ly 
discietionarv dt'cree. 

Where a plaintiff prayed for a decree declar- 
ing, not, the rights of a reversioner at the time 
of the death of a widows but that a sale made 
by the widow, her mother, was not binding on 
her share aftei her mother’s death, and did not 
offer to pay off the debt that was binding on 
the reversioner, /zeZd, that hei suit was lightly 
dismissed. Goupi v. Tiruinaya Bhatta, 1H ^T. 
L J. 17. 

Bf)I)D\M \ND MuNHO, .17. 

llefeicmes -(a)0\^ K. 109,11 B.L.R 116 
and IH M.L J. 11, R. 

(2) Hindu Lam — tahinq absolute 
estate undoj a consciit dei^me- Suit by 
rererswnci s to locovcr prwpettq aftet her 
death-^L%initation--^fnniitation Art (X7 
of 1877), iris 120 a id 123 

Under .i consent decree, it was agieed upon 
between a widow and hci husband ’.s brothers 
1 who were his next re\eisionai> heirs that she 
1 should take absolutely her husband’s share in 
the familv property. The family immo\eab)e 
projierty was sold and a certain sum was given 
her aa her husband’s share.* Kbwen years aftei 
her death, the reversionary heirs brought a 
suit to recover the property from the hands of 
exeeutois appointed under her will 

Held, (1) that the reversionary heirs wore 
estopped (a) from bringing a suit to recover the 
property after the arrangement which they had 
made with the widow” The ordinary restne. 
tions would not apply to property which has 
passed to a widow not as heir, but by deed or 
other arrangement conferring o*i her absolute 
powers (f;). 
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filndu Law—(Conl^med), 

16*— (Reversionevs) — (Continued) 

(2) 'IJhat as the immoveable property was 
converted into money, and the money became 
moveable property in her hands and lost all 
impress of its origin, Art. 120 of the Limitation 
Act applied, and the suit was time-barred. 

Art 123 of the Limitation Act is not meant 
to be applied to cases of reversioners suing to 
recover property which has been held for some 
intervening time by a widow, whether that pro- 
perty be moveable oi immovoahlo. Ganpatrao 
Horoji Y Yamanrao Bhamrao 10 Hom.L K 
210 . 

BRAMA.N, J 

References —(a) 25 l.A. 189 ami ‘J4 B. 165, 
B. (6) 2 l.A. 256, 2 l.A. 7, 11 B. 69. E., 7 B. 155 
and 491 , 17 B. 690 . 6 Bom. Ji.R. 160 , 16 B. 
229 ,10 B. 478 , 9 M.I.A. 123, ii. 

(3) ilienation bfj vndoie—Suit bif rcvei sionei s 
for a declaratio i of the iiwalidiiff of an 
alienation bii undow dunnq lifetime of 
daughter —Starting yoint of limitation — 
limitation Act (XV of-lH77), Alt 120, 

Five* sons of the (laughter of a last iiLilc 
ovviior sued in 1902, ilii ring the libitum* of tin* 
daughter, tor a do(;laration of thti invalidity of 
<in alienation made l)> the yvidovv oi siah last 
male oyvner in 1867. PlaintifTs were undiyided 
brothi'rs, the* last of whom yvas liorn many 
years after aliemitioii. The suit, lioyveyer, yyas 
brouffht yvitliin tlnce ye.irs of his attaining 
nia]oritv Ifeld, that the suit w,is barred uiid(‘r 
\rt. 120 of Ijinnt.ition Act, 1877, the eaiiso of 
action haying .11 isen m 1867, «iik1 the ]3laintifts 
other than the fifth plaintiff having attained 
tlnnr majority iiiori* than six vears before 
suit As to the toiitciilioii that the 5th 
plamtilf’s light as reversioner was derived 
direct from the Iasi lull owner his right to sue, 
would not have arisen until after liis birth and 
that, therefore, he might sue yvithin three \o«trs 
of his attaining majority, it wms held that as he 
was admittedly a moinher of a joint ITindu 
family entitled to sucet'od jointly yvith the 
other plaintiffs and that, .is the first pl.iintiff 
could have brought the suit within wx \ears of 
the .iccru.il of c.iuse of action, but allowed 
the suit to be liarred, the yvliole suit yvas 
barred (a) The interest of the fifth plaintift 
had been represented by the othei pl.wntiffs 
who had allowed the suit to lie liarred Kfishna 


Hindu Law--(Continued), 

16.— (ReYePBioners)— (Confin«edl 

lyep V. LakBhmi Ammal, 3 M.L.T. diy^ls 
M L.J 275 

Hunson and IMii.i.iui, jj * 

References —(a) 25 M 678; 29 ^1. 390, Appl 

(4) Release 67 next reversioners in favour of 
widow — Suit by actual leversioners at death 
of im4ow — JaJstoppeL 

A whole body of next ievt‘rsioners t‘\ecutcd 
a release 111 f.ivour of .1 Hindu widoyv ic- 
leasing their rights to the (‘state of her cU^eeased 
husliaiid 111 coiisidf*r<itioii of her conveying t*o 
them immediately her interest in .v portion of 
the piopcrty. The deed stated, that the widow 
might leave the estate releasj'd in her favoui to 
anybody she liked. The widow subsequently 
.ilienatod portions of ^,]ie estate released in her 
tavoui and died Tlu‘next icycrsioiiers claiin- 
nig through the icy ersion(‘is wlio o\ci uted the 
i(*l('as(*, then biought a suit for recoveiv of thi* 
portions of the estate alienated )>y the yvidow. 

Held ^ Iter Whiti’, (’ J — ( 1) tlu^ release ixmld 
not be construed as oxtmguislimg the whole of 
tlie widow’s est.ite, and as the whole of the 
yvidow ’s (ihtate yv.is not cxtingiiislK'd, I he* sur- 
render liy the 11‘veisioiiers yvas not effijctive 
so as to y.ilid.ite the alienations in.ide by the 
widoyv of h(‘r limited estate, 

(2) Till* plaintitfs howeyer. li.iymg cl.nnu'd 
through tin* loyersionois, w'ho li.id oxedited 
the release and Ibeieby t oiisi’iitcd, bo la fide 
and toi good (,onsider.ition, to the future 
alienations of the yvmoyv, yvere estoiquid fioni 
•iiamt.iining the pieseiit suit. 

Per Wa.i,lis, J —(1) 'Phe remiiieiation evi- 
denced }») tb(‘ deed 111 qu(‘stion h.iving be(‘u a 
contiivaiice hy tin* yvidow .iiid the next rew’or- 
sioiieis to defeat, remote reversioners, it had 
not tin* effect of \ ilidating .ilien.itioiis of the 
estate, siibseqiu nth made by the widow to 
thud paitj(*s, without the (‘xpiess < onstnit and 
liveii ajqMrcTitly . without the knowledge of the 
plaintiffs , on th(‘ second point, the plaintiffs 
wen* estopped ftoin niaintaiuiiig the suit by 
reason of the consent of Uieir f.ith(yrs for coiisi- 
d('iation to future alienations by the widow 

Per SaxivAUvn Naiu, J —( 1) The next rever- 
sioners having, for consideration, sin rendered 
their intercut m the rey(‘rsioii to tlu^ widow*, 
what had passed thenuindei to the widow w s 
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Hindu !^w—{ConUmi 0 d). 

16 — (RevertioneM)— 

uiij«yed by her uot a» a widow’s estate but as 
absolute property which she hstd the power to 
dispose o^at her pleasure. 

On the second point*-— The immediate rever- 
sioners having, for consideration, executed the 
deed in favour of the widow and the plaintiffs, 
the actual claimants having participated in 
that benefit, it did not lie in their^ mouths to 
impeach the subsequent alienations by the 
widow. They were consequently estopped from 
maintaining the suit. Rangappa Naik Y. 

, Kamil Naik. 3 M L.T. 355 (P.B)-3l 
3GG*lfi M.L.J. m. 

White, c.j., Wallis ani)Sankak\n Nuk 

jj. 

19 C. 236 ; 21 M 128 ; 12 C.W. 
N. 74, F.; 8 M.I.A. 500 ;’l2 C W N. 74 ; 29 M 
120 ; 24 A. 94 ; 13 M L J. 323 ; 22 0 354 , 22 A 
33 : 28 M. 57 . 10 G 1102 , 13 M.T A. 209 ; 6 
A. 116 ; 25 B 129 ; 17 C. 896 , 23 M. 486; 26 M 
635 ; 21 A 80 , 29 M 396, H 

(r5) Hindu widow-^ Alienation of husband^ s 
property by widow-^Righis of reverHioners 
to sue 

3'h0 widow of a separated Uindu who had a 
daughter living gave a perpetual lease of a 
portion of her husband’s property to two 
persons, strangers to the family, at a nominal 
rent of Rs 2 a \ear Held, that the fact that 
the daughter’s estate might intervene hetwecii 
the widow and the next presumptive reversioner 
would not prevent the latter from suing for a 
declaration that the perpetual lease given by 
the widow could not bo detrimental to his 
interests. Hanuman Pandit v. Jota Kunwar. 
A W*N. (1909), 207. 

KAJtAMAT Hl.SAlN, J 

References A. 431, F, 8 I A. 14; 13 M 
195 and 32 0 62, U 

(6) Widow, lease hy-^No leqal necessity — 
Be'ueficial arrange^nent^ Bargain not jpre- 
^fudmal to the reverstomrs — Legal necessity 
depending on facts of each case — Possession, 
suit for, by sovie of the reve^'Sioners, of their 
shares, maintamability of — Family SetUe* 
ment, pnnsiph of, applicable to arrange- 
ment between parhes interested in the 
preperty-^Bati/u^m ‘O^t-^-Indian Contract 

^ . Aetju ofian), Ss, m, m. 


Hindu Law— {Continued). 

— 16 .— (R 6 yePBloneri)-*-(Co/titntted). 

A suit by some of the reversioners tp recover 
possession of their shares from the lessee of a 
Hiudu widow after her death is maintainable. 

Each case of legal nec^esaity must be judged 
upon its own facets. 

The reversioners must establish a very strong 
case to induce a Court of justice, equity and 
good conscience to set aside a beneficial arrange- 
ment by a Hindu ividow which induced a sense 
of peace and security and one that has had a 
far-r(3ac;hing consequence. 

If a Hindu widow made a good bargain for 
herself, and if that bargain did not prejudice 
the position of tlie then reversioners, it should 
be given effect to (a). 

If parties arrange to avoid the necessity for 
legal proceedings, their arrangement is supported 
by sufticiont consideration. 

Apart from legal necessity, a widow can 
validly alienate property that has devolved on 
her from her husband with the consent of the 
reversioners. The widow can make such an 
alienation by the entire surrender of her own 
interest and thereby acr'eleratc the interest of 
the reversioners, or she can part with her direct 
interest in the estate and convert it into an 
annuity . Subject to the payment of the annuity, 
the transferee will acquire an absolute interest 
( 6 ). 

The principle of family settlements I'V appli- 
cable to an arrangement by which the persons 
iiitcrestod in the property mutually consent 
that the property shall be riiauagod in a parti- 
cular and a convenient manner and if the 
arrangement docs not seriously prejudice the 
parties to it or those who come after them, a 
Court of Equity will bo slow to set it aside. 

Ratification in the proper souse of the torm^ 
as used with leference to the law of agenoy, is 
applicable only to acts done on behalf of the 
rati tier. A woman with a limited interest could 
not by acts ex post facto charge upon the 
estate, which she represents, obligations not 
originally binding upon it. A Hindu widow 
cannot be said to give a lease on behalf of the 
reversioners. The*' acts performed by the rever- 
sioners after the death of the widow cannot 
amount to a ratification of the lease, as the 
widow is not the agent of the Reversioners (o). 
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Hindu Law— {Continued). 


—16 —(ReveriionePi)— (CojifMiwfld) 

Bejoy. Gopal Httkarjl y. OlrinAra Nath 
Mukepjl, 8 aL.J. 458. 

Caspeiisz ant> Coxe, jj. 

Heferences' — (a) 83 0. 842 18 B. 884, 

B.; (6) 22 0. 354 (361), R ; 29 A. 487 (494), D ; 
ic) 7 C.L.J. 336 = 85 0. 420, F. 

(7) Son-in-law managing mother-in-lawN 
property— Pi operty ample to meet liabilities — 
Mortgage to son-in-law— Consideration paid out 
of estate — Colourable transaction — Binding 
nature of trausactionB** on rcversionei*s. See 
Mortiuup: (General), No. 4, 8 M.L.T. 285. 

(6) Reversioner, right of, to set aside widow's 
sale-deed and Jo recover property from her 
purchasers, conditions for exercise of— whether 
widow holds property for benefit of. See Hindu 
Law (Widow), No. (», 18 M.L.J. 11. 

■(9) Suit by reversioner in widow’s lifetime 
to set aside her alienation except for her life— 
Art. 126, Limitation Act, governs suit— Suit 
under Art. 125, barred— Remedy of reversioner 
See Hindu Law (Ai^iknation), No. 9, 1*2 O.W.N. 
857. 


—16. — (Revepslotters)— (Cenefuded). 

(17) Conveyance by a widow of her life estate 
to reversioner — Not invalid by reason of 
contemporaneous agreement between the widow 
and the reversioner. See Hindu Law (Widow)^ 
No. 19, 31 M. 44G. 

17.— (Sehools of Law and Texts). 

(1) Mitakshara Law, as interpreted in 
Bombay, loci of Berar. See Hindu Law 
(Inheritance), No. 3, 4 N.L.R, 81. 

(2) Construction— Text of Mitakshara ordain- 
ing an omission to be sinful Nature of 
obligation imposed. See Hindu Law (Succi<ffe- 
810N), No. 2, 9 Bom. L.R. 1187 ==3^2 B. 26. 

(3) Authority of Nanda Pandita on matters 
of Hindu Law. See Hindu Law (Adoption),. 
No. 6, 10 Bom. L.R. 948. 

(4) — , authority of— Dayabhaga — Dayabhaga, 
Ch. IV, S. 3, verses 81, 32 and 88 are spurious 
interpolations. See Hindu Law (Inheritance), 
No. 5, 8 C.L.J. .869. 

(5) Ragunanthana, whether authority m 
Southern India. See Hindu Law (Iniibruv 
ance), No. 1, 18 M.L.J. 70. 


(10) Adverse possession— Claim for possession 
of pi operty of a Hindu, leaving widow and 
other heirs— Abandonment by widow— Start- 
ing point of limitation. See Liwitation Act, 
No. 112, 61 P.W.R 1908. 

(11) Reversionary heirs of deceased husband 
of Hindu widow not entitled during her life- 
time to redeem mortgage made by husband— 
Whether such heirs are persons having an 
interest in mortgaged property within S. 91, 
Transfer of Property Act. See Transfer ob* 
Property Act, No. 64, A W.N. (1908), 225. 

(12) Transfer by Hindu reversioner of his 
reversionary interest expectant on death of 
widow— Validity. See Tiianbb*er of Puoperta 
Act, No. 2, A.W.N. (1908), 284. 

^(18) Transfer by Hindu widow for legal 
necessity before re-marriage— Conditions under 
which the reversioners will be bound. See 
Hindu Law (Widow), No. 18, 8 C.L.J. 542. 

(14) Widow’s estate — Family settlement to 
settle dispute to which widow party, if binds 
reversioners. See Hindu Law (Widow), Nq. 
18-a, 13 0.W.N, 147. 

(15) — See Hindu Law (Alienation). 

(16) — See Hindu Law (Widow) 


(6) Mitakshara — Vyavahara ]\Iayukha’s view 
as to sister’n position in the line of heirs— 
Balambhatta and Nanda Pandita, relative 
values of commentaries by— Rules of interpre- 
tation. See Hindu Lsw (Succession), No <, 
10 Bom. L R. 389 

18.— (Self-acquisition . 

( 1 ) Barden of i^r oof — Self-acquisition — 

Where admittedly there was ancestral proper- 
ty belonging to the parties, there is, under the 
Hindu Law, a presumption in favour of the 
party alleging that the property is joint and 
the burden of proof as to the same being self- 
acquired lies on the party assorting it to be self- 
acquisition Whore there is proof that the 
self- acquisition of the parties were thrown 
into the common stock and treated as joint 
family property, such property loses the charac- 
ter of separate property even if it had possessed 
that character before. Yenkatambhramania 
Yathiar y Bubbramania Iyer, 3 M L.T. 314. 

Benson and Muniao, jj 

(2) Fresumptwii. 

Where a Hindu make? over his property 
to hiB grandson by a*deed of gift, in which the 
property is described as his self-acqd!|W prO- 
8768 96 
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18.— (Self-aequisitioii)~(Co/»c2z^d^). 

perty,' and his son appends his attestation to 
the deed, held that the inferenoe was clear that 
the property was a self-acquisition of the donor. 

Kalianji Ranchhod v Bezanji NaiBarwanji, 

10 Bom. L R 754 = 3‘2 B. 512 

BATCHEnOll AND CHAUBAD, JJ. 

(3)— 'See Hindu Law (Joint eamily), 

19 — (Btridhan). ‘ 

(1) Dayabhaga'-Succemon to piUndatta 
ayautula — So?i or man ted daughter, pre- 
ferential hetr—Kanya, meaning of. 

Sons succeed in preference to married daugh- 
ters to the pittridatta ayaiituha stridhana of 
thoir mother 

• The word /^anya m paragraph 16, S 2, Oh 4 
of the Dayabhaga means ‘‘unmarried daugh- 
ter ” Prosanno Kumar Bose v. Sarat Shosi 
Ghosh. 12 C W.N. 924==8C L.J 200 
BitErr, CoxR and Mitua, jj 

(2) Funeral expenses of mother are a chaige 
upon son’s estate— Mother’s stridhan not 
liable. See Hindu Law (SuccKsaioNj, No 2, 
9 Bom LR. 1187=32 B 26. 

(3) Stridhan of a maiden— Father ’.s mother’s 
sister entitled to succeed in preference to her 
m«aternal grandmother. See Hindu Law (Suc- 
cession), No. 5, 10 Bom. li.R 522, 

f4) Whether son of rival wife, a preferential 
heir to daughter’s son to Ayautuk stridhana. 
See Hindu Law (Inheuitancr), No. 6, 8 C L.J 
369. 

20.— (Succession) 

(1) Person excluded flotn successw'i by in- 
curable disease. 

Although a Hindu who is suffering from an 
incurable disease may bo unable to inherit, if 
he sucopf'ds to an estate before contracting such 
diseatsC he will not thereby be divested of such 
estate. Hurli Singh y. Jai Singh, A. W.N. 
(1908), 47 = 5>.L J. 115. 

Airman and Kauam^t Husain, jj 

(2) Mother succeeding to her son takes Limited 
estate — Funeral expenses of mother are a 
charge upon son*s estate — Mother’s stridhan 
not lic^le to]ny them. 

Under Hindu Law, a mother suo ceding as 
heir to her son takes only*a limited estate (a). 

The (futy of perform' the funeral core- 
monies a mother fliterally, offering the 


Hindu Law-~{Continue^)> 

20. —(Succession )— (Continued ) . 

funeral oblations [pinda dana)] is laid doiiyn as a 
religious injunction binding her son in absolute 
terms by the Hindu Law. Tlio dut> being 
hud upon him, as her son, independent of any 
assets left by her, he is lioimd to discharge it 
as a sacred obligation attaching to sonship. If 
ho dies during her lifetime, the funeral expen- 
ses of the mother ha\e to be defrayed out of bm 
property and not out of her stridhan. 

According to Vijnanaswara, where an act is 
directed to he done, and the omission to do it is 
stated to be sinful, the direction imiioscs upon 
the person directed an imperative and absolute 
obhgaiion to do the act. Yrijbhukandaz 
Dwarkadas v Bai Papvati, 9 Bom. L.H, 
1187 = 32 B. 2G 

Chandav\rkaii and IIk.atdn, jj 

(3) Da yabhaga— Heirship— Sister’ s daughter 
— Sister’s daughter’s son — Succession Certi- 
ticate Act {VII of 1889) — Puma facie title. 

When persons alleging to be the sister’s 
daughter and sister’s daughter's son of a deceas- 
ed Hindu, governed by the Dayabhaga law, 
applied for a certificate, under Act VII of 18H9, 
to collect the debts due to the deceased , 

Held, without expressing a final opinion on 
the question, tliAtprima facie a hi'itcr’s daughter 
and a sister’s daughter'., son arc not heirs 
under the Davabhaga law, and are, thi refore, 
not entitled to the certificate Krishna Pada 
DuU y The Secretary of State for India in 
Council, 12 C.W.N. 153=7 C L 7. 555-^35 C. 
6.71. 

Mauij an, c j and Doss, j 

(4) — MitalsJiai a — Succesnior — Pi lority be- 
tween half-brother’s son and full sister — 
Vyai'ahara Mayulha's view as to sister's 
position i,i the U lo of h^ir< — Dalambhatta 
a id Nanda Pandita, relative values ofcovi- 
mentanes by — Rules of interpretation 

In cases governed b\ the Mitakahaia, a sister 
comes 111 as heir to a deceased Hindu immedi- 
ately after the grandmother , lienee, where the 
competition is between her and a half-brother’s 
son, the latter, beiii|? higher in the line among 
heirs spocifiuillv meuijonod in the Mitakshara, 
is entitled to preference over her as heir ; though 
it would he otherwise in cases governed purely 
by the taw of the Vyavahara Mayukha. 
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—20 — (SuoeesBlon)— (Con^iii 2 i<}d). 

Tilts dociBion of Wrstropp, C.J., (a) so far as 
it proceeds upon Balambhatta's doctrine, is 
unsound, and its authority as a binding deci- 
sion, where the question is between a sister and 
a half-brother, must be confined to cases to 
which the law of the Vvavahara Mayukha 
alone is applicalde (6). 

The commentary of Balambhatta on the 
Mitakshara is not regarded by Hindus in the 
Bombav Presidency. f*-'! authority to be 
accepted ni the interpretation of the former work 
without question. These observations apply 
more or loss to Nanda Pandita also. 

It IS a wcH-cstablishod riilo of the Bombay 
High Court that where the Mitakshara is silent 
or obscure, it must, generally speaking, invoke 
the aid of the Vyavabara Ma^ ukha to interpret 
It, and harmonise both the works, so far as 
that is reasonably possible. Bhagwan Yithoba 
Y Warubai Baborao Mndke, 10 Bom. L R. 
389=32 B. 300. 

Chandavabkar and Knicht, jj. 

References —(a) 3 B. 3o3 ; (6) 28 B. 82 and 
5 Bom Ij R, 676, explained. 

( 6 ) Mitahshara—Sttccesnon — ^tridhan of a 
maiden-— Father^ s mothers •aster — Mater- 
nal (]} andmother^Vrioritjf between 

Under Hindu Law, the father’s mother’s 
sister is entitled to succeed to the stndJian of 
an • unmarried female in preference to her 
maternal grandmother. Janglubai Shivappa 
y. JethaAppaji Marwadi, lOBom. L.R 522 
:.32B 409. 

Cm WlUVARKAR AND HkATON, J.I . 

(6) Excluhion from inker itancG— Son of a dis- 
qualified heir IS not excluded from inherit- 
ance — Vesting of estate in a widow — 
Subsequent birth of a son Uo the disqualified 
heir does not divest the estate 

M., a Hindu, died leaving him surviving a 
widow, and three sons who were deaf and dumb 
and who were disqualified from inheriting under 
Hindu Law. M.’s widow accordingly succeeded 
to the estate of her husband. After M ’s death, 
one of the disqualified sons married, and a son 
was born to him. The widow then sold her 
property to plaintiffs, who sued to recover 
possession tSereof from the defendants (the 
wife and son of the disqualified son). The 


Hindu Law--{Continued), 

20.— (Succession)— (Co>i/t*wed), 

defendants contended that the sale was made 
without necessity and was, therefore, not bind- 
ing on the defendants — 

JFTeH^ that the plaintiffs were entitled to 
succeed ; since both in fact and in contempla- 
tion of law the son of the disqualified son had 
no existence when the estate vested in the 
widow • and bis subseipient birth could not 
divest the estate. 

Held, further, that the son stood in no 
better position than would have been occupied 
by his father, if the Uiter's disqualification had 
been removed after the widow had succeeded to 
the inhsntance , and in that case, the widow’s 
title would prevail, inasmuch as it was superior 
to his while his disqualificaMon lasted {af. 
Pawadewa v. Yeitkatesh Hanmant, 10 Bom. 
L.R. 559 = 32 B 455 

Batchrlor and Hkaton, j.i. 

References ‘ — -(a) 6 B 616, F, 9 M. 04, not h\ 

(7) Illegitimate daughter— Sudra. 

Under Hindu Law, the ilhigiMinate daughter 
of a Sudia is not entitled to inherit in pie- 
ference to the son of a divided brother Bhikya 
Sakharam y Babu Veda Tell, 10 Bom. L.R. 
7S6. 

Ba'jchklor and Chal-iul, jj. 

References —1 B, 97, 18 B. 177, 1 B.H.C. 
117 (128) , 8 M. 825 and 8 A. 887. R . 1 B. 97; 18 
B. 377 ; 7 M.I.A. 18 (50) , 13 M T A. 141 (159) 
and 2 A. 134, D 

(8) Son-Stridhav ptopertij—Prioritij between 
male handhus ani female reversioners— 
Right to i>roi ertjj built bg limited owner out 
of income derived from estate — Succession 
to Dharmahartaship. 

Where the property is not stridhaiiain or 
absolute property, a male or regular bandhu 
(e p ), a father’s sister’s adopted sou, is entitled 
to it by virtue ot his sex in preference to 
any female levorsioners {e <7.), daughter’s 
daughter, even though the latter may be 
nearer m degree 

Where the daughter of a zemindar inherited 
his estate and built a palace wort^ Rs 40,000 
out of the income of the estate, held, that, 
though the funds for building wore her absolute 
property, yet the ‘character of the building 
showed that her intention was to )nake it a 
part of the estate, and that, therefore, 
building must devolve as part of the estate (a). 
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Where a Dharmakartaship was transferred 
to a person chough illegally, and it passed to 
his widow and his daughter sucoessively by 
will or deed, held, that he prescribed only for a 
hereditary estate and that neither the widow 
nor the daughter could claim by possession an 
interest in the property different from what 
they would have taken if the property had 
passed by the will or deed, and that it was not 
open to the person claiming under them [e.q ,) 
the daughter’s husband, to claim any higher 
estate (5). Rajah Venkata Narasimha Appa 
Rao Bahadur v. Rajah Surnani Venkata 
Purnahottama Jugganadha, 4 MX.T. 5^31 
M. 821 = 18 M.L.J. 409 
‘ Bbnbon and Miller, jj. 

References 28 M. 1;'25 M. 351, (h) 

Dalton V. Fitzgerald (L.R 1897, 2 Oh. 8C (93), 

(9) Evidence Act [I of 1S72), S. 32 (5)- 
Pedigree, proof of ^Statement as to relation- 
ship made by family members before dispute, 
eidmisaibility — Pleading — Estoppel — Ques- 
tion of foot decided in favour of a party in 
the first Court — Abandonment of point on 
appeal, if same may be raised in further 
appeal — Hindu Law-Mitahshara — Succes- 
sion — Samanodaka and sister^s son — which 
to be preferred. 

A pedigree put forward by the plaintiffs in 
support of thoir claim was accepted by the Court 
of first instance as proved ; but on appeal, the 
Appellate Court held the evidence adduced in 
support of it to be worthless, and, moreover, 
•observed that at the hearing of the appeal 
praotioally no attempt was made to support the 
finding of the Court of first instance.” 

Held, upon a consideration of the circum- 
stances of the case, that the plaintiffs were not 
estopped on this appeal from endeavouring to 
sustain the finding of the Court of first instance 
in their favour. 

Pedigrees which did not constitute ancient 
family records handed down from generation to 
generation and added to as a member of the 
family di<^or was born, but were drawn up on 
a particuliMf occasion for a specific purpose by 
members of the fanuiy— must be treated as 
mere declarations made 'by the persons who 
respeo^i^ly drew them if|> or adopted them. 
Suih of 4hem as were' made jposf liteftn motam 
are inadmissible in evidence. But in order to 


Hindu Law— (Continued). 

-20.— (8aeoetaloB)~(Co;icZu(i0d) . 

make such a statement inadmissible on' this 
ground, the same thing must be shown to have 
been in controversy before and after the state- 
ment was made (a). 

Plaintiffs’ father and the deceased owner were 
proved to be only six degrees removed from 
their common ancestor, and being Samanodakas, 
the plaintiffs were held to be preferential heirs to 
the son of the deceased’s sister. Kalka Parshad 
y. Mathura Parshad, 13 C.W.N. 1 (P.C.) = 18 
M.L.J. 424-4 M.L.T 380 = 10 Bom. L.R. 1088 
-8 C.L J. 447 = 6 A.L.J, 701=11 O.C. 362. 

Lord Robertson, Lord Atkinson, Lord 
Collins, Sir Andrew Scoble, and Sir 
Arthur Wilson. 

References —(a) 4 M and S. 486 , 7 H.li.C. 
1 (22), 2 Ir. L.R. 132, F. 

(10) Custom^ Khatris ofSatgara town, Mont- 
gomery district — Burden of proof— Wajib- 
ul-arz—Riwa j-i-am — Entries in. 

Held, that the parties to the suit, high caste 
non -agriculturist Khatris of Satgara town in 
Montgomery district, were, in matters of 
succession, bound by Hindu Law and not by 
custom, and that the fact of record of custom 
m the Wajib-iU-arz of the village and the 
Riwa j-i-am was not sufficient to apply custom 
to the present case. 

Held, also, that the case was not affected by 
the admission of applicability of custom made 
by one of tbe female parties to the case on a 
previous occasion. Ganpat Ral v. Kesho Ram, 
181 P L.R. 1908. 

Robertson and Rattigan, jj, 

(11) Brahmins of Gurdaspur, succession 

among — Custom-Right of collaterals to succeed 
in preference to daughters and their sons. Bee 
Customs (Punjab) Inherit/iNoe and Succes- 
sion, No. 17, 3 P.R. 1908. „ 

(12) Succession to pittridatta ayautaka — Sou 
or married daughter, preferential heit—Kanya, 
meaning of. See Hindu Law (Stridhana) No 1 , 
12 C.W.N. 924. 

(13) A Sudra’s illegitimate son by a kept 
woman or continuoue concubine can succeed to 
his father’s occupancy holding as male lineal 
descendant See Act TI of 1901 (N.W.P. Ten- 
ancy), fio 3, A.W.N. (1908), 229i 

(14) — ^See HiNpu L4W (Inheritance). 
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Hindu Law-^{Continued)» 

21.— (Unohaetity). 

(]j Effect of unexpiated or inexpiable unchas^ 
tity on rights of inheritance. See Hindu Law 
(Inhkiutancb), No. 3, 4 N.L.R. 31. 

22 —(Widow). 

(1) Mortgage^ Hindu widow cuiting adversely 
to adopted soii~-*Collusioii mth mortgagee — 
BeneGt to estate— Charge upon estate — Lis 
pendens— 2 Vaws/er of Property Act (IV of 
1882], S. 52-Civ, Pro,Code (XIV of 1882), 
8, 410— Application to sue in forma paupe- 
ris subsequently itSfnitted— Contentious suit 
or proceeding. 

Where a Hindu widow adopted an adverse 
attitude agayist her husband’s adopted son, 
and executed a mortgage m collusion with the 
mortgagee, not as guardian of such son but in 
her own right, held, that the mortgage could 
jiot be enforced against the son to the extent 
of a debt, which was not a charge on the estate, 
merely on the ground that the estate was 
benefited by the payment of such debt (a). 

Whore, after an application for leave to sue in 
/or win pau%erts had been made, but befoio it 
was granted, the defendant mortgaged part of 
the property m dispute, and the plaintiff's suit 
was subsequently, after contest, decreed, held 
that, S. 53, Transfer of Property Act, applied 
and the mortgage could not be enforced agaiubt 
the plaintiff. Ambika Partap Singh y. 
Dwarka Parghad, 4 A.L.J, 795=sA.W.N. 
(1908), 29 = 2iM,L.T. 614=30 A. 95 

• Stanley, c.j., and Burkttt, j 

(2) Wxdow^s estate— Alienation of husband’s 
estate without legal necessity— Consent of 
reversioners — Consent ex post facto — Bhale 
Sidtan Chattn tribe of Oudh — Custom ex- 
cluding daughter and her issues from in- 
heritance -Proof — General custom— -Evi- 
dence Act (I of 2872), S. 48. 

In the absence of legal necessity, a Hindu 
Vidow can alienate property, to which she has 
succeeded on the death of her husband, with 
the consent of the nearest reversioners for the 
time being. Ordinarily, the consent of the 
whole body constituting the next reversioners 
should be obtained, though there may bo cases, 
in which special circumstances may render the 
strict enforcement of this* rule impossible. 

The consent of the reversioners is effective 
oven when^iven after the execution of the 
deed of transfer (a). * 


Hindu Law— (Continued). 

— 22.— ( Wide w )—(Cuntimted ) . 

Held that the evidence, adduced lu this case, 
proved the existence amougsii the Bhale Sultan 
Chattris in Oudb, of a general cottom, exclud- 
ing daughters and tboir issues from inherit- 
ance. Bajrangi Singh v. Manokarnika 
Baksh Singh, 12 G.W.N. 74 (P.C.)»9 Bom. 
L.R. 1348 = 6C.L.J. 7C6=3M.L.T. 1=5 A.L.J. 
1 . 

Lord Macnaghtkn, Sir Andrew' Scoblb 
AND Sir Arthur Wilson. 

Beferences .—(a) 17 C. 896, Appr., C A. 116, 
disappr.; 10 C. 1102 ; 21 M. 128 and 25 B. 129, 
li. 

(3) Wife's right to reside in Jamily house— 
Sale of house foi family debt* 

A Hindu widow may be turned out of tUb 
family house, if the debts, on account of which 
alienation is being made, are bona fide family 
debts. The Mahomedaii wife or widow is a 
creditor of her husband on account of her 
dower, which is a debt ; and she is, perhaps, as 
regards his estate, a creditor preferred to all 
other creditors. But a Hindu wife or widow is 
no creditor on account of her maintenance or 
right of residence. If the estate had dwindled 
to nothing, as a consequence of family expen- 
diture and family debts meurred by her hus- 
band in tbe ordinary way of business and 
living, there remains nothing tor her, any more 
than for her husband or his heirs. Bihal Devi 
Y. Shib Dial, 36 P.R. 1907 = 11 P.L.R. 1908= 
118 P.W.H. 1907 (Swp.) 

Johnstone and Shah Din, jj, 

lleferences .—2 A. 316 ; 2 M. 126 , 6 M. 130 , 
12 M. 260 ; 17 B. 398 , 39 P.R. 1S9G, referred to. 

(4) Hindu Law— Will— Gift of immoveable 
property to a Hindu widow— hlsXih-^Abso- 
lute estate. 

When the question was whether a Hindu 
widow acquired a right to alienate the property 
(immoveable) in suit, under a deed of gift or 
testamentary disposition of her late husband, 
wherein the word used was maliL wa khud 
ikktiyar, their Lordships held that, m order to 
cut down the full proprietary rights that the 
word malik imports, something must be found 
in the context to qualify it, and that the fact 
that the donee was a woman and a widow did 
not suffice to displace the presumptioii of abso- 
lute ownership implied in the word pwlij,,. 
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Hindu Law-- (Continued). 

——22.— (Widow)— (Conrtnwed). 

The donee in the cas>e of Lalit Mohan Singh 
Roy V. Chukkun Lai Boy (a) was a man, but 
the prmciple& of interpretation laid down in 
that case were of general application (6). 
Mauammat Surajnani y. Rabi Nath OJha, 
12 O.W.N. 231 (P.C.). 

IjORD Robertson, Lord Coi^dins and Sir 
Arthur Wilson. 

References :-^(a) 24 I. A. 76 ’24 C. 834, R. 

(6) 24 W.R. 395, R. 

(5) Reversioners— Comj^romtse by a widow 
,in suit followed by decree— effect of. 

Held, that a compromise made by a person 
holding a Hindu widow’s or Hindu daughter’s 
estate in the property of a deceased husband 
di* father is not binding on the reversioners, 
even though it has boon followed by a decree 
of Court, and that the reversioners can only bo 
bound by a decree made after a full contest. 
Hahadel v Baldeo, 6 A.L.J. 43 = A.W.N. 
(1908), 16 = 30 A. 75. 

Stanley, c.j. and Burkitt, j. 

Reference A.W.N. (1907), 161, B\ 

(6) Alienation— ^onsidef ation binding on re- 
version— Smt by reversioners to set aside 
sale deed -Offer to recompense alienees — 
\fhat Court could not decree, 

A Hindu widow is not bound to mortgage 
any portion of her husband’s estate, if that be 
more prejudicial to her than a sale by reducing 
her income to a greater extent, as she does not 
hold the property for the benefit of the rever- 
sioner, nor is she bound to raise money on her 
persona] security. 

Where a sale deed executed by a Hindu 
widow was proved to have been eflEocted for the 
purpose of discharging debts binding on the 
reversion, the purchase money being found to 
have been applied m payment of those debts, 
and where it was not shown that the widow 
could have paid off these debts otherwise than 
by a sale of the property, held, that the right 
of the heir to set aside the sale deed and 
recover possession of the property from the 
widow’s purchasers, depended upon his 
refund of, at least, the purchase money 
binding on the reversion, and that the 
reversioner, suing to ^et as^de a widow’s sale, 
should offer to reimburse^ the bona fide 
purchaser so much of the money as had been 
egitiffUbtely advanceii (a). 


Hindu Law— [Continued), 

22. —(Yl\dov)—(Ooniinued), 

Courts could not properly decree in the rhfe- 
time of the widow that, upon her death, the 
deeds should be sot aside upon payment, b> the 
persons who should succeed to the estate, of 
the amount which the widow was entiileo to 
raise, inasmuch as it would be contingent 
upon the will of the persons who might succeed 
to the inheritance whether they would pay the 
amount or not, and the purchaser could not 
properly have been placed by a decree of the 
Court m a position in which, for many yeais, 
he might remain m a state of uncertainty as to 
whether or not he could safely expend capital 
in the improvements of the estate. Such a de- 
cree w’ould have been unjust to the purchaser 
and It would be contrary to putilic policy to 
place an estate in that position in which it 
could not be known whether the estate could be 
safely improved ol* not. Singan Setti Sanjivl 
Kondayya v. Draupadi Bayamma, 18 
11=3 M.L.T. 251 = 31 M. 153. 

Boddam and Sankaran Nair, jj. 

References:— (a) 11 B.L.R. 41G, F, (6)0 W, 
R. 108, F; 9 W.R. 284 , A.S No. 119 of 1901 of 
the Madras High Court, R ; 25 A. 330, not F, 

(7) Widow— Mortgage by Hindu widowSo 
legal necessity— Mortgagee spending money 
for repairs on the mortgaged property — 
Reversioner.'^ suing to recover the property 
not bound to pay the money— Mortgagee 
cannot be allowed to remove the house built 
by him on the property. 

The money spout by a mortgagee, in repairs 
of the property, which is mortgaged to him by 
a Hindu widow, without any legal necessity 
justified by Hindu Law cannot be recovered 
by him, from the reversioner, who sues on the 
widow’s death to recover the possession of tin* 
property . 

If the mortgagee has erected ii building ou 
the property, he cannot claim a right to removcj 
the building, before he is made to hand over 
the possession of the property to the reversioner 

(a). Yijbhakandafi Dwarkadas v. Dayaram 
Jadav, 9 Bom. L R. 1181 = 32 B. 32. 

Chanda VARKAR and Heaton, jj. 

References:—(a) 9^Boni. L R. 404; 20 B. 
298 ; 6 B H.C.A.C. 80!^ D. 

(8) Mitakshara— Widow inheriting moveables 
from^ her husband— Limitedk rights — She 
cannot make a gift of the property. 
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22. — (Yiidow)— (Continued), 

UndlBr the Mitakshara, a Hindu widow inherit- 
ing moveable property from her husband who 
dies childless and intestsite, does not take an 
absolute interest in the property. She is, there- 
fore, not competent to make a gift of the pro- 
perty. Pandarinath Yisvanath y. Oovind 
ShiyaFam, 9 Bom. L R 1305 = 32 B. 59. 

RUSSKLL, A.C J , AND He\TON, J. 

(0) Alienation by— Alienee having knowledge 
of the existence of funds to discharge hus- 
banVs debts— EffecC%f sujoh knowledge. 

A Hindu widow alienated a portion of her 
deceased hu.sband’8 estate. The question was 
whether it was binding upon the estate. It was 
found that a large portion of the consideration 
was required to meet a decree-debt of the 
widow’s husband binding upon the property. It 
wag found at the same time that, at the date 
of alienation, the widow had sufficient funds of 
her husband to pay off the said decree-debt, 
and that the alienee was aware of the existence 
of biich funds which the widow might have 
applied in discharge of the decree-debt. Held^ 
that, in the case of a person with the knowledge 
of the alienee, no equities arose because he 
practically assisted the widow to dissipate the 
estate (a). Srinivasa Sastrigai Y.Panohanatha 
Boyer, 3 M.L.T. 323. 

Benson and ^Iu.niio jj. 

Reference —(a) 14 B.Ij.R. 226, D. 

(10) Gift to widow and a male jointly - 
Whether widow entitled to an absolute 
estate or merely a widow* s interest. 

In a suit, in which a male and a Hindu widow 
were co- plaintiffs, a compromise was arrived at, 
between them and the defendant, wherebv the 
latter gave certain properties in full ownership 
to the two plaintiffs But for the compromise 
the widow would have only a widow’s interest. 

Heldy looking to, the language of the deed of 
cosnpromise, which was exactly the same in 
respect of both the donees and ocher circum- 
stances, the widow took not a more widow’s, 
but an absolute estate. SambaBiva Alyar v. 
Yenkateswara Alyar, 3 M.L.T. 369^31 M. 
179. 

White, c.j., Wadeis and Millku, jj. 

References .—.24 C. 070, A; G M.I.A. 1, D. 

(11) Maintenance — Re-mamage of widow. 

During the lifetime of her husband the wife 

of a Hindu obtained a decree for maintenance 
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—22. — (Widow) — [Contimied), 

against him and the payment of this *main- 
tenance was by the decree made a charge on 
certain property which had been of die husband, 
but was then in the hands of certain donees 
from him. The husband died, and the widow, 
being permitted to do so by the rules of her 
caste (ba^z^i), married again, .//eld, that the 
fact of the widow having married again did not 
disen titld her from recovering maintenance 
from the property of her first husband. Kano* 
Billa Y. Gajadhar, A W N. (1908), 149 

Knox, j. 

References —5 0. 776 , 17 C. 074, R 

(12) Woman's estate— Simple bond executed by 
Hindu widow for legal necessity — Decree,^ 

personal — Sale does nut affect reversioner. 

• 

A Hindu widow was sued on a simple bond 
executed by her for legal necessity and property 
left by her husband was sold in execution of 
the decree obtained in the suit. 

ifa/d, that the bond did not land any im- 
moveable property and the interesc of the 
reversioners was not afiected by the sale. 

Oiribala Oaisl y. Brinath Chandra Singh, 12 

O.W.N. 769. 

Rampini and Shauklddin, .)J. 

(13) Widow in pussasnon of husband's estate 
as injerior proprietoi^Ejffect of enlargement 
of estate of inferior proprietor by action of 
Oooernmen i — u naddam . 

An undcr-proprictor, whoso status wA'^ describ- 
ed by the term “ mukaddam,” died, and his 
estate devolved upon bis widow. Whilst this 
estate was in the possession of the widow, the 
Go\ eminent proceeded to make a settlement 
with the mukaddams, excluding the superior 
proprietor, to whom an allowance by way of 
mall kan a, was given. Held, that the enlaiged 
estate of which the widow thus became 
possessed was still a Hindu widow’s estate 
merely the action of (rovernment had not 
the cifect of making her a zamindac with a 
title independent of that which she derived from 
her husband. Kashi Prasad y. Inda Kunwar, 
A.W N. (1908), 222^5 A,h,J 690. 

Stanley, c.j. and Banehji, j. 

Reference . — 1 W. and T., 7th edn, p. 693, R, 

(14) Competence of Hindu widow to alienate 
husband's estate for his spiritual benefit. 
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22.— (Widow)— 

Al&ougli a Hindu widow is capable of alieuat- 
iug a portion of her deceased husband's estate 
for purposes supposed to be conducive to his 
spiritual benefit, the law will not support a gift 
of almost the entire estate in favour of the bus- 
band's spiritual preceptor. Balkishnan Bhar- 
thi y. Sat Ram Singh, A.W.N. (1906), 202. 
Banerji, j. 

Befeiences : — i A. 482 ; 8 M.I.A. 500 ; 8 M> 
552 and 22 C. 506, i?. 

(15) Maintenance — Widow haviufj fund from 
• Jier husband's estnte to maintain her fur 
five years — Suit for arrears of maintenance 
ftremature. 

The plaintiff filed a suit in February 1904 
to recover her arrears of maintenance. At that 
time she was in posscssioh of a fund belonging 
to her husband’s family estate, which fund 
was sufficient to provide for her maintenance 
for five years at the rate allowed b' the 
Court, 

Ueld, that no cahee of action had accrued to 
the plaintiff. In 1904 the Court was not in a 
position to forecast events or to anticipate the 
position of affairs five years later, in other 
words, it was not in a position to make a decree 
for maintenance. And no liability to provide 
maintenance could in the then existing cir- 
cumstances attach to the appellant. Datta- 
traya Waman v. Rukhambai Pandurang, 
10 Bom. L.R, 770. 

Batchelob and Chaubal, jj. 

(ir>) Acquisitions out of the income of widow's 
estate-^Boit^cr of alienation— lioivA fide pur- 
chaser for value— Burden of proof. 

Held, that if property acquired by a Hindu 
widow out of the income of her late husband’s 
estate be treated by her as an accretion to the 
said estate, she cannot alienate it except for 
legal necessity ; if, on the other hand, she 
clearly shows her intention to keep the property 
so acquired separate from the corpus of the 
estate, it may be regarded as an investment of 
accumulated savings over which the widow has 
full disposing power. 

Held further, that in the absence of evidence 
as to the intention cf the widow, it is not equit- 
able to throw the burden of proof on a bona 
fide purchaser for value. ^ 

also, that no presumption can be drawn 
’ from ttfe mere fact that the property acquired 
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^22.— (Widow )— ( Continued i . 

consisted of shares of other members^' in the 
family property (a). Jokha Singh v. Muiammai 
Dttlari, 11 O.C. 810 

PiGGo-rr, A j.o. 

References (a) 10 G. 324; 1 Agra 219; 25 
W R. 335 ; 14 0. 387 . 14 C. 861 and 25 351, 

H. 

(17) Right of residence in family-house— Sot 
alienable — Not attachable in execution. 

The right of a Hindu widow is to live in the 
husband's family-house (a). 

She has no right to msist on residing iti any 
particular house ; and ordinarily when living 
wdth the members of her husband’s family, she 
must accept such reasonable arrangement for 
her residence therein as they may make for her. 
The interest is, therefore, restricted m its 
enjoyment to her. 

It could not have been contemplated by the 
Hindu Uw-givers to allow the transfer of such 
interest. The case may be different where lands 
or other property may have been allotted to a 
widow in lieu of her claim for maintenance. But 
with respect to tbo portion of the house gran ted 
only for her personal use, her rights of enjoyment 
cannot be transferred. Recognition of the right 
of sale might be oppressive to the family and 
would result m allowing the widow a right to 
choose a separate residence, even where she is 
not entitled to do so under the Hindu Law. 
Salakshi v. Lakshmayee, 4 M.L T. 485. 

Sankauan Naiu AM) Abdur Rahim, jj. 

References —(a) 12 M.. 260 and 27 M. 60, 
R. 

(18) Remarriage, effect of — Alienation 

—Legal necessity- Reversioner. 

If a transfer is made by a Hindu widow for 
legal necessity and before her remarriage, the 
position of the purchaselr from the widow 
remains unaffected by her subseqdent 
marriage. Unless the transfer was for legal 
necessity, it cannot bind the reversionary heir,, 
who will be entitled to take the property from 
the purchaser after the death of the widow or 
after she had forfeited her estate by reason of 
her marriage (a). ^ 

Quaere Whether on pnnciple an un- 
authorised alienation by a widow ought to be 
allowed to subsist beyond tha extinction of 
her own title which alone could pass to her 
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Hindu Lnw--Aponhnmd), 

^22.— (Widow)— (Co»ifntt«d)f 

transferee. Nitya Madhav Daa v. Srinaih 
Chandra Ghuckerbutiyi 8 G.L.J. 542, 
Mookkbjbe, 

References (o) 19 C. 289; 22 C. 589; 1 M. 
226 : 22 B. 321 (P.B.) ; 24 B. 89 (93), F. ; 11 A. 
330 and 20 A. 476, Dies, 

(18-0) Widow's estate — Family settlement to 
settle dispute to which widow paity, if 
binds reversioners. 

A family settlement putting an end to a 
dispute between the members of the same 
family, to which a Hindu wid w is a party, 
cannot bind the reversioners to her hus^band on 
her death. • 

A plea that such a settlement was binding on 
the reversioner was disallowed when the party 
who benefitted by the transaction was found to 
have\hown that he had not the right he set up. 

Asharam Sadhani v. Chandi Churn Maker- 

jee, 13 C.W.N. 147. 

MrTRA AND Bell, ,ij. 

(19) Conveyance by a widow of her life estate 
to reversioner — not invalid by reason of 
contemporaneous aqreement between the 
widow and the reversione? 

Whore a Hindu widow conveyed the whole of 
her limited estate to the next reversioner (her 
husband’s brother) in consideration of an under- 
taking by the reversioner that he would ro- 
convey the greater portion of the property to a 
person named by her (namely, her brother), the 
validity of the transaction is not affected by 
the fact that it was carried out in pursuance of 
an undertaking that the reversioner should 
retain a portion of the property for himself and 
convey a portion to a third party. The title of 
a third party who derived interest from the 
reversioner and the reversioner’s title cannot 
be impeached by the other reversioners. 

Per Sankaran ^dir, — The validity of the 
renunciation is quite independent of the vali- 
dity of any agreement as to the disposal or 
enjoyment of the property by the alienee. 

The surrender of her estate by the widow 
and the consequent vesting of the estate in the 
presumptive reversioner may be compared with 
the case of an adoption by ^he widow which 
has the effect of divesting her of her estate and 
vesting it in the adopted son, her husband’s 
heir, the e£Eect»of both the transactions being 
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—22»— (Widow)— (Ooa/«nt^)* 

the same so far as the widow and the actual 
reversioner at the time of her death are eon- 
cemed. s 

And as an adoption cannot bo set aside on the 
ground of improper motives, so the validity of 
a surrender by a widow which stands on a 
higher footing cannot be affected by her motive 
or by any such conditions as may be imposed 
by her. dlialla Subbiah Sastri y Palury 
Pattabhipamayya, 31 M. 446. 

Sir Arnold White \M) Sankaran Natu, 
c.J. and j. • 

References 31 M. 366, B ; 22 C 354, R, and 
F,; 31 M. 366 ; 30 A. 1 ; 29 M 120 , 13 M.L. J. 
323 ; 22 C. 354 at p. 363 , 31 M. 366 ; 16 I.A. 
53 at pp 55, 59 , 22 B. 558 . 26 I A. 113, R. ; 
22 M. 398 , 21 A. 460 ;<22 C. 354. 

(20) Hindu Law— Simple debt due by a 
widow — fjegal necessity— Only life estate 
saleable in execution — Hes judicata between 
co-defendants^ ^ 

When a creditor lends money to a Hindu 
widow on her personal security and not upon 
any mortgage of her husband’s property, any 
decree which he obtains on his simple money 
bond can only bind the rights and intere'^ts of 
the widow, even though the loan was incurred 
by her for legal nocesbity (a). 

The plaintiffs brought the suit for posse;''Sion 
against the defendant, alleging that the mort- 
gage which be held bad been satiohed by the 
usufruct. The plaintiffs and the defend- 
ant were co-defendants to a suit for redemp- 
tion which had been brought by a third 
party who represented only a portion of the 
equity of redemption. The plaiutiffb who were 
defendants to that suit did not defend it, al- 
though they might have then pleaded that the 
plaintiff to that suit was not entitled to the 
whole of the equity of redemption, and that 
they bad also an interest in it as reversioners. 
In their present suit the plaintiffs claimed 
possession of a portion of the property setting 
up their right to it as re^'ersioners. Heldt that 
their present suit was not barred b\ res judi- 
cata, although they might have pleaded then 
title as owner of a portion of the equity of 
redemption in the former suit, as it was not 
incumbent on them to do so, and as the former 
suit was brought by a person represe&ting a 
3763 87 . 



679 


THB CURRENT INDEX, 1908. 


580 


Hindu Law^iOtmitmed), 

22.— (Widow)— (Ooniintie/l). 

oo-mortgagor who was entitled under the law 
to redeem the whole of the property and there 
could not be said to be any conflict of interest 
between the co-defendants to that suit, which 
it was necessary for the Court to decide in 
order to give the relief claimed by the plain tii! 
to that suit. Kallu v Faiaz Ali Khan, 6 A L. 
J. 367 = A W.N. (1908), 173 = 80 A 394 

Knox and Airman, jj 

Jie/erence.—^(a) A. W.N. (1897)67, Mayne’s 

Hindu Law, Para 64, 7th Edition, B. 

(21) Release of reversion by next reversioners* 
•to widow— lAlieiiations by widow, how far bind- 
ing, on next reversioners. See Hindi. Law 
(Rkvkksionkiis), No 4, 3 M.L.T. 365 

(22) Property passed to widow not as heir, 
but by deed or other ai i angement conferring on 
her absolute powers— whether ordinary restric- 
iiions apply to such property. See Hindu Law 
(Rkvkrsionkus), No 2, 10 Bom. L R 210. 

(23) Dayabhaga— Will — Widow when merely 
entitled to mamterianco—Whcther she can 
contest validitv of grant to Thakuis— Whether 
right to and amount of, maintenance can bo 
limited by will — Restriction as to place of 
-residence— Just cause for disregarding rostne- 
tioa — Objection to living in the same house 
‘With ooiicubmes and in uninhabitable honse — 
Power of Court to vary maintcimrice fixed by 
the testatoi — ^Maintenance of chaste widow, 
calculation of. See Hindi. Law (Wit.i.s), No. 5, 
12 O.W.N. 806. 

(24) Alw'nation by Hindu widow— Suit by 
(reversioiiei during Iife-timc of widow to have 
alienation declared void except for her life — 
Art. 125, Sch. IT, Limitation Act, governs ease. 
See Hindu Law (Ai.iknation), No. 9, 12 
‘C W.N. 857. 

(25) Widow suex.'eeding to the property as 
gotraja sa^tndaf whether has powtjr to make 
adoption. Sec Hindi; Law (Adoption), No. 4, 
10 Bom. L.R. 692. 

(26) Alienation by Hindu widow — Consent of 
female reversioner, whether passes absolute 
estate to tiaiisforee— Whether consent gives rise 
to presumption as to propriety of transaction. 
See Hindu Xjaw (Auknation), No, 19, 12 O.W. 
N. 914. 

(27) Position of wid w^in joint Hindu family 
after adopting a son— Alienation by the widow 


Hindu JLaw'— (CoaftHMe*?). 

22.— (Widow)— (CoiicZttded). 

before adoption— Right of the adopted son to 
dispute the alienation. See Hindu Law (Adop- 
tion), No. 7, 10 Bom. L.R. 1029. 

(28) Widow claiming under husband's will to 
be absolute owner— Alleged reversioners compro- 
mising suit and executing relea.se of all supposed 
claims — whether cumproiniKe and release illegal. 
See Tkansfeji of Phopeuty Act, No. 4, 18 
M.L.J. 469. 

(•29) Lease by— Clood bargain by widow not 
prejudicing reversioners, to be given effect to — 
Conditions under which Hindu widow can 
alienate property apart from legal necessity — 
Widow not agent of icversionei See Hindu 
Law (Reversioners), No. 6, 8 C L J. 45K 

(30) See Hindu Law (Alienation). 

(31) See Hindu Law (Reversioners) 

(32) Competency of Hindu widow to sell 
property, liable to pie-emption,to uterine biother 
in preference to co-sharers ~Waj%b'iil-arz See 
Pre-emption, No. 17, A.W N. (1908), 59 

(38) Will by widow with consent of the next 
reversioner— Validity Bee Will, No. .‘I, 1 

Sind L R. 196. 

23 —(Wills). 

(X) Hindu mil — Construe Uon^Beguest to 
widow — Poitfer of appointment — Ueguest 
for life mill power of alienation — Gift over, 

A will, addressed by the testator to his wife, 
was to this effect “You are my legally mar- 
ried wife and entitled to the property to be left 

by me. Should 1 on a sudden die you 

shall under this will become possessor of my 
properties, &c., and perform my sradh at a 
suitable cost . and for the benefit of my soul you 

shall purchase a house and establish a 

Mohadeo m it and perform its sJieba and ser- 
viees, (fee., and } 0 U shall fix a suitable allow- 
ance as pronami for my spiritual guide You 
will have the right and power to alienatfe by 
gift or sale all the aforesaid moveable and 
immoveable properties. 

My daughter Sreemutty Hara Kumari shall 
become entitled to and possessor of whatever 
properties will remain after your death and she 
shall enjoy the same, keeping up and maintain- 
ing the aforesaid &c. . . .The said daughter 

shall have the same rights m the aforesaid 
propertie^s as you have, and he to whom my 
said daughter may willingly give away those 
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Hindu Law--‘(Contin'u$d), 

23.— (Willi)— (Co«iiTiT<«d), 

properties shall possess the same and enjoy 
them keeping up and maintaining the shebas, 
&c.’* 

Held, that giving effect to all the words of 
the will, the widow took an estate for life with 
a power of alienation, and, to the extent to 
which such power was not exercised, the 
daughter similarly took the property. S. M. 
Kara Kamarl Daii v. Mohim Chandra Bar- 
kar. 12 C.W.N. 412=^7 O.L.J. 540. 

Macukan, C.J. and 0oXB>r J. 

(2) livtdu Law — Will — Construction — 
Bequest to daughters and their respective 
sons^' — Restriction of descent to male issues 
— Absolute or iife-estaie — Woman's estate 
— 5 urvi vorship betwee n da ugh ters — SjJirit- 
ual benefit — Hemaindet over to sons— Gift 
over to daughter s on failure of adoption — 
Succession Act {X of 1865), Ss. 82, tl6 and 
117. 

Ill construing the will of a Hindu it is not 
improper to take into coiibidoratiou what are 
known to be the ordinary notions and wishes of 
Hindus with respect to the devolution of pro- 
perty. It may ho assumed that a Hindu 
generally desires that an estate, specially an 
ancestral estate, shall be retained in his 
family, and it may bo assumed that a Hindu 
knows that, as a general rule, at all events, 
women do not take absolute estates of iiiherit- 
ance which they are enabled to alienate (a). 

In the will of a Hindu drawn up in the English 
language and probabl>' In an Englisli Solicitor 
who was one of the attesting witnesses, it was 
provided, m case of the failure of a prior 
bequest in favour of a son to be adopted to the 
testator, ‘which bequest in fact failed) that 
the estate was to be made over to and divided 
between his two daughters in equal shares, “ to 
whom and their respective sons ho gave, de- 
vised and bequeathed the same ’ ’ There was a 
provisif that in the event of one of the daugh- 
ters dying without leaving any male issue sur- 
viving, the share of the deceased daughter was 
to go to the surviving daughter and her sous— 
to the excluDion in both oases of female i.ssue. 
Further, that “ in the case of the death of 
either daughter leaving sons, the share of such 
daughter was to bo paid to such tier son or sons* 
share and share alike.” 

Held, that und^r the will the testator’s 
.daughters whom he incontestably intended *to 


Hindu Law— {Continued)* 

23 

benefit were to have no more than what is gena- 
rally known to be a woman’s estate in his pro- 
perty ; • 

That the testator intended to create in their 
favour an estate for life with a remainder over 
to their sons ; 

That m the cvezils that happened the daugh- 
ters were entitled to the testator’s estate in 
equal shares for life and with the benefit of 
survivorship between themselves. Radha Pro- 
sad Mullick v. Ranimonl Dassi, 12 C.VV N. 
729 (P.C.). 

Lord MACNAcmiKN, TjOhd Atkinson, Sir 
Andrkw Scoblk and Sir Arthur Wil- 
son. 

Reference . — (n) 2 1 A.»7, F 

(il) Rules as to construction of— In tent ton of, 
testator — Absolute estate. 

A Hindu, owning absolute moveable and im- 
moveable property, being without issue, made a 
will wherein it was stated that be was to conti- 
nue to be the Malik of all bis property as long 
as he lived, that after his death, his wife and 
his sistor-in-law, who was joint with him, were 
to be the Malil, and that his wife so long as 
she remained chaste, and his sister-in-law dur- 
ing her life were to maintain themselves fiom 
the rents of the property, without alienating the 
property unless for some urgent necessity ; and 
at the end of the will a postcript was added to 
tbe effect that his wife and sister-m-law were 
empowered to alienate bhf immoveable property 
in which none else bad an) interest oi claim. 

Held, that on the proper construction of the 
will, the widow and the sister-m-^aw ti'Ok abso- 
lute estates m tbe property. 

Held also, that in construing a will of this 
sort the Court will have regard to the following 
rules collected from the various decisions in 
previous oases on the subject. 

(Ij The actual intention of the testator must, 
as far as possible, be ascertanied fiom the con- 
tents of the will itself, cousidered as a whole, 
and every clause in it being given effect to (a). 

(2) When the will contains a clear ex- 
pression of intention, effect must be given to 
it, unambiguous dispositive words not being 
taken as controlled or qualified by any gefieval 
expression of intention (b). , 
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— 23.— (WillB)^(Coii/xnw«d) . 

• (8) Where Bome of the provisions of the will 
could not be reconciled with one another, and 
the actual intention of the testator could not 
be ascertained by any means, effect should be 
given to the last words. 

(4) The Court should consider in construing 
a will such ** Burroundin^circumstances " as 
may affect the meaning to be attached to the 
words used in it, e.g., the state of the testa- 
tor's family ; what issue, if any, be left ; what 
near kindred he had ; the usual customs, prac- 
tices, notions, and wishes of bis race or 
caste (d). 

(5) Clear words of inheritance, as also words 
which clearly give a power of disposition, e 
“to my wife, her children and grand-children," 
“ to my wife, her heirs and assignees " show 
an intention to confer a heritable and alienable 
estate (e), 

(6) Also words such as “ shall become Malth 
of my property " or ‘‘I appoint my wife to the 
Malikaiwa as exercised by myself" confer a 
heritable and alienable estate, in the absence 
of indication of different intention (/). But 

II 

surrounding circumstances" may suggest a 
different intention, and it is possible that words 
such as “ my wife is the owner after me,” “ my 
wife IS the heir," or “shall be my heir and 
ilfali/i” intend merely ompnatioally to protect 
her peaceable possession and management dur- 
ing her life-time (9). 

If an absolute estate be clearly given and 
words are superadded restricting the power of 
alienation, or imposing any other restriction 
which IS repugnant to the estate givou, the 
restriction should be rejected (/i).GoYerdhaadaB 
Y. Yantbai, 1 S.L.B. 211. 

Locus, J C., AND Ckouch, a.j.c 

Utj&roices 8 Bom. L.R. 842; 12 I.A. 
103 (110), B, (6) 24 I.A. 76, B. (c) 7 Bom. L.R. 
236, It. (d)6M.I.A. 526 (660), 2 I.A. 7 ; 11 B. 573 
(579) ; 17 B. 503 ; 22 B. 409, B. [e) 24 I.A. 76 , 
11 B. 673 (579) ; 2l*B. 376. B. (/) 24 I.A. 76 ; 24 
0. 406 ; 27 C. 649, B. [g) 21 B. 376 ; 23 B. 80 ; 
19 A. 16 ; 22 M. 357 ; 27 M. 498, B. (h) 6 I.A. 
138 ; 24 I.A. 76, B. 

(4) Co}iSirwi%on^n%ndu mdote — Dedication 
of pro^^iy to idol, if va/w<— “ Malik 
^imeamng e/— if imply <d>sohUe owner- 

ship^Limited grant, if and when effective 


Hindu Law--(ConUnued)> 

23. —(Willi)— (Co/Bmwed). 

-^SuU fur declaration of property to be 
debutter Civ . Pro. Code {Act of 1882), 
88. Bii and 280 — Mottgage decree^S. 2H, 
apphoability of. 

The effect of the word “ Malik ” is to confer 
on the donee a heritable and alienable estate (a)* 

But the effect of the word “ MaliJ. ” may be 
modified by the context, or, in other words, in 
order to cut down r.he full proprietary rights 
that the word imports, something must be 
found in the context) to qualify it v5). 

The Gullit must, in construing a will, 
look to aJJ the clauses of the will, and give 
effect to all the clauses, ignoiing none as re- 
dundant or contradictory. ^ 

Held , — on a construction of the will in the 
present case, that there is ample indication m 
the context, to displace the presumption of 
absolute ownership implied in the word 
“maZi/> " and to justify the conclusion that the 
gift in favour of the widow must be cut down 
to something less than a full proprietary right 
with power of alienation ; that it is impossible 
to maintain that any absolute devise was made 
to her, that she took a limited estate under 
the will, that so far as the will is concerned 
her powers of alienation were confined to the 
dedication of property for the benefit of ances- 
tral idol, and the alienation of the property in 
case of necessity , and that the dedication to a 
new idol she has established or installed is 
invalid and the dedicated property is not 
debutter ^ 

Per Mookorjoe, J S. 244 of the Civ. Pro. 
Code has no application to the case where the 
judgment-debtor tries to sot aside the effect of 
the decree itself, lu the case of a mortgage 
decree, the decree itself directs the sale of the 
property, and, if objection is taken that the 
property cannot be sold, because it belonged, 
not to the judgment-debtor, but to a party 
who IS a stranger to the suit, the propriety of 
the decree is called in question . A question of 
this description must be tried in a regular suit 
and not m the execution proceedings which 
are based 00 the assumption that the decree is 
a good and valid decree (c). Shib Lakshan 
Bhakat y. Srimati Tarangini Dasi, 8 C.L J. 
20 . 

Stephen and Mookebjee, jj. 

Befe^ences :— (a) 24 W.R. 895 and 24 I.A. 
76. F; (b)l C.L.J. 131, F ;^and (c) 32 C. 265, 
rif erred to. 
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23.— (Willi)— (Cou£»n2<d<2). 

(5) Daydbhaga widow when merely entitled to 
maintenance, if can contest validity of grant 
to Thakurs— Maintenance f right to and 
amount, if can be limited by mil — Resi- 
dence, restriction as to place of^*^ Just 
cause ” for disregarding restriction — Goncu- 
bines, objection to living in the same house 
mth — Uninhabitable house. 

Where a testator died leaving a widow and 
«n adopted son. 

Held, that the widow could^ ask for a cons- 
truction of the will only in so far as it affected 
her claim to maintenance and not of the whole 
will (a). 

That she had no locus standi to cinestion the 
validity of certain provisions in the will relat- 
ing to the establishment and maintenance of 
certain 'Thakurs. 

A widow cannot be deprived of her right to 
maintenance by any provision in a Dayabhaga 
will. 

Per Gaspersz, J.— The amount of mainte- 
nance fixed by the testator, when it is not a 
nominal amount and not contrary to any pro- 
vision of Hindu Law, cannot be varied by the 
Court. 

Per Ooxe, J. — The]hu9band has no right to 
reduce the amount of a chaste widow’s main- 
tenance below the proper provision, which has 
to he calculated on (1) the value of the estate, 
^2) the ppsition and status of the deceased hus- 
band and the widow. Great weight should, 
however, he attached to a statement in the 
husband’s will as to the amount, not as a 
legal limitation to the widow’s right hut as 
evidence of what in the husband’s estimate a 
lady in the position of his widow should need. 
But a husband may, within limits, lay down 
that his widow shall forfeit her maintenan^j^ if 
she does not live in the famil> house. 

Per Caspersz, J.— A Hindu widow is not ob- 
liged to live a life of ascotism. She is hound 
to perform various religious, social and domes- 
tic ceremonies. She is not entitled to a bore 
subsistence or a starving allowance. 

Where the will provided that the widow was 
to receive Bs. 125 a month *as maintenanco, 
provided she lived either in his house at Ma- 
dhupur or his house at Benares and it was found 
>that testator’s coaoubines lived in the Benares 
house and the Madhupur house was uninhahi- 


Hittdu Law— (Continued), 

23 —(Willi)— (Con^inr^d). 

table, and the widow proposed to live with tlfh 
adopted son in Calcutta. 

e 

Held, (per Curiam) that she had just cause 
for refusing to live in the Madhupur or 
Benares house, and a sum of Rs. 320 a month 
was a proper allowance for her maintenance 
under the circumsUnces — and the said amount 
should he ma^e a ^argo upon the estate. 

Semble, Gifts to idols which arc to bo estab- 
lished after the testator’s death arc had in 
law (6). Promotha Nath Roy v. Nagendra- 
bala Chaudhrani, 12 C.W.N. 808 = 8 C.L.J. 
489. 

CaSI‘KRSZ and Coxk, jj. 

References *(a) 11 C. 492 and 4 C.W.N. (>02, 
H (b) 2 C.W.N 295 = 25 0 . 406 , 6 C.W.N. 
267 = 29 0. 260 (273) ; 7 6.W.N. 121 = 30 C. 521 
and 7 C.L.R 278, relied on, 

(6) Jjast male owner's mil niakitig daughter's 
son harta — Daughter's hitsband^s claims 
Construction of will. 

Where a will ran if no hoy is adopted and 
if our daughter has a sou, that boy becomes or 
will become a dauhitra Larta according to the 
law, so, that hoy alone should become the 
karta for the entire property belonging to us,” 
held, that those words could be construed as 
appointing a daughter to raise a son, only if 
there were m existence a living custom to whieh 
the words can bo roferuod. Naraiimha Appa 
Y. Venkata Purshottama, 4 M.L.T. 9 = 31 M. 
310=18 M.L.J. 420. 

Bknson and Midleii, jj. 

Liefere.xes I. A. 1G3 and 28 M. 363, H, 

(7) Construction of given to daughter-in-law. 
for sustenance, etc ” 

Where a devise was in the following words 
“given to T, widow of ray son S, who died 
issueless, for her sustenance and other things as 
requested by her,” and then by a general clause 
the testator said “thus 1 have given away 
twenty vclies of lands to the above persons, as 
gift and out of sympathy, so that they may 
enjoy them as they like with all ownership 
rights, with power of alienation by gift, sale, 
exchange, etc.,” and it is found that the extent 
of twenty velies can be made up only by includ- 
ing the gift to T, held that she took an aBsolute 
estate under the will. Ramaohandra {lalker 
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It. Yijayara^aYalu Naldu, 4 M.L.T. 198=31 
M. 349. 

White, c.j. and Miller, j. 

(8) Co7hstruction of— Feeding and paying 
Brahmins, if valid bequest. 

A direction in a will for feedintj; and pa5’jng 
the Brahmins on the day following the night 
of Sivaratri is a valid bequest. Kedar Nath 
Dtttt y. Atul-Krishna Ghose, 15i C.W.N. 1083. 

Fletcher, j 

Ileferences .—4: C 443 ; 0 B. 24 ; 17 B. 351, F. 

(9) Cov-struction o/— Res judicata — Partition 
by sons — “ Shall divide my projferiies among 
my sons m equal shares^' if operative as 
gift — Mother's share, how far affected by 
shares otherwise irfhetited by her — Estimat- 
ing mother's share — Stridhan from her 
husband's estate, credit for— Form of decree. 

The dccibion in a former suit, of qucsiions not 
absolutely necessary for the determination of 
that suit, cannot be regarded as res judicata 
between the same parties m a later suit. 

If there be an express gift to the sons by a 
will of all the testator's properties, his widow's 
right to a share on partition by the sons is 
defeated (a). 

The direction in a will — ‘‘On my youngest 
son. .attaining the ago of 21 years the said exe- 
cutrix shall divide my proporiies among my 
sons in equal shares” was construed not to 
operate as an express gift in favour of the sons 
but only to postpone partition to a particular 
date (6). 

When a Hindu mother is otherwise entitled 
to a share in lieu of her maintenance on 
the partition of the father’s estate by the sons, 
her right is not affected by the fact that she 
has already lubcritod a share of the same estate 
from one of her deceased sons (c). 

In estimating the share which a mother is 
entitled 40 in lieu of her maintenance out of 
the father’s estate, credit must be given for any 
property which she has received as stridhan 
from the father’s estate (d). Poorendra Nath 
Ben V SFimati Hemangini Dassee, 12 G W.N. 
1002 

Chittv, j. 

Ileferences .—{a) 17 ‘O. 88G, F. (b) 12 0. 105, 
P ; IB C. 293, D. (c) J d. 149. P. (d) 12 C. 165 . 
U 386. 


Hindu Law— (Concluded). 

^23— (WIIU)— 

( 10 ) Power of appointment, validity of— Per- 
son appointed^ qualifications necessary. 

Held that, a Hindu testator has a right to 
grant a power of appointment to a person 
named in his will, liy which the final devolu- 
tion of his estate shculd be regulated at the 
termination of a life estate created under the 
will. 

Held further, that the person capable of 
taking under the will must be such a person as 
could take a gift inter vivos, and therefore must 
cither in fact or in contemplation of law be in 
existence at the death of the testator (a). 
Narayan Singh v. Lai P.aTne8h Singh, 11 
O.C. 271 (B). 

Evans and Piogot, a.j.cs 

References .—{a) 9 O.C 119 , 5 C 084 , ‘24 I. A. 
93 and 9 B.L R 377, B. 

(11) Bequest to widow and sou jointlij— Nature 
and effect. 

Whore a Hindu made a bequest of some of his 
property to his wife and one of his sons jointly, 
held that the two together took an absolute 
estate under the will. 

There is no principle of construction on which 
it can bo hold tint a son takes only a limited 
estate, so that, even if there were a presumption 
th.it a widow takes oiiJv a widow’s estate under 
a husband’s will, all the residual rights /if ownor- 
sh’p must nevertheless he in the sou. Tikam- 
dasJethanand v. Phatnmal Jethumal and 
others, 1 S.L R. 249. 

Cuouen, A jc. 

Hindu Temple 

(1) Wor.Hhip, right to exclusive — Temple of 
Shivo in Southern India — Bight of Sha- 
nars or Nadars to worship— Custom— 
Trustee suriendertnq decree on appeal — 
Power of Court to join beneficiaries as co- 
plaintiffs — Compromise, unlawj ul — Ctvil 
Procedure Code (Act XIV of 8s. 

375, 137 — Breach of trust— Introducing 
new worshippers contrary to usage. 

Where it was proved that men of the 
“ Shanar ” or “ Nadar ” caste were by custom 
not allowed to worship in a temple dedicated 
to Shiva m which the customary ceremonies of 
Hindu worship wore earned on ; 
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held, that arguments directed against the 
!:»oundnesp of the doctrine as to the exclusion of 
the NadfA'K and showing inconsistencies in the 
treatment of the Nadars by the worshippers at 
the temple in other respects were of no avail 
and could not be enterfained 

Where the hereditarv trustee of the temple, 
after a decree had been made in bis favour as 
representing the worshippers at the temple and 
pending an appeal by the Shanars, sought to 
enter into a compromise with them by admit- 
ting their right to worship in the temple con- 
trary to the decision of the» Court, and it was 
alleged and not disproved that he did so from 
a corrupt motive ; 

held, that the appellate Court very properly 
reinforced the catftio of the worshippers of the 
temple by joining certain now plaintiffs. 

The principles applicable to the case of a 
trustee, vho betrays his trust bv surrendering 
a decree wore well stated and applied bv the 
High Court. 

In all cases where the Court sees that the 
trustees are wholly unintorosted in the matter 
and there are parties who are materially inter- 
ested in the question, it never makes a decree 
in the absence of those parties who aic alone 
interested m the contest (a) , 

Tt is the duty of the trustee to maintain the 
customary usage of tbc institution, and if he 
fails to do so he is guilty of a breach of trust 
and still more so, if ho deliberately attempts 
to effect .1 vital change of usage and to make 
it binding cn the worshippers by obtaining a 
decree of the Court to establish it (6) Sankara, 
linga Nadan y. Raja Rajeswara Dorai, 
VA C.W N. 946 (P C ) 

Loud RonKiiisoN, Loud Atkinson, Loud 
Collins, Siu Andrew Scoblk and 
Siu Arthur Wilson. 

Ueferences —(a) L R. 51 Eq. 368, F (6) 
3 Monvale S53 — 17 Resised Reports 101, F. 

Hindu Wills Xct. 

See Act XXI or 1870. 

Holder in due course. 

(1) Hill of exchange — indorsed over by person 
in whose favour it was drawn to indorsee — ^in- 
dorsc^, a holder deriving title from holder m 
due coarse — Competent to sue under S. 53, 
Negotiable Instruments Act See Act XXVI 
OF 1881 (Neootiatjlk Instruments), No. 1, 10 
Bom. L.R. 268. * • 


Holder In due eonrae— {Concluded). 

(2) Whether plaintiff, to whom promissory 
note was merely delivered by his master for 
suit to be filed on it is — of the note. See Pfto- 
MissoHv Note, No. 1, 14 Bur. L.R. 25. 

Homestead land. 

(1) Tenancies of— created before the Transfer 
of Property Act for the purpose of limitation— 
Transferability. See Landlord and Ti;nant, 
No. 5, 7 C.L.J. 309. 

• 

(2) Investing Munsiff with aiithorit> to exer- 
cise jurisdiction with respect to suits for re- 
covery of rent of — up to a certain value and to 
tr\ such suits under Small Cause Court Procc-^ 
dure, effect of See Act IX of 1887 (Provinuiai. 
Small 0\rsE Courts), No. 5, 7 0 Tj.f. 407. 

Hundi. 

(1) payable at sight— Liablllt.^ of drawer 

where holdei agrees to arrangement with accept- 
or for pa\uient — Notice of dishonour, oniission 
to give— Discharge of drawer— Negotiable Instru- 
ments Act, Ss. 30, 39 and 86 See Act XXVI of 
1881 (NiOOriABLE InSTUI MKNT.S), No. 2, 12 
C.W.N. 644 

(2) Son working with father in a common 
business signing a htmdi on behalf of the latter, 
liability of. See Act XXVI of 1881, No. 1-a, 

2 Smd. L.R 11. 

Husband and wife. 

(1) Custody of wife, not allowed when niar- 
nago IS illegal See Mahomidw Law 
(Di\or( I ), No. 1. 84 P W.R. 1908. 

(2) Husband deserting and abandoning wife— 
Husband not entitled to claim custodv of wife. 
See Restitution of conjLIiAL ujoiiis. No. 2, 
82 P.R. 1908 

Hyderabad 

Subsidiary force in—, position cf — Power of 
caniornnenl authoriticb as to grant of land 
witbm eantonment limits See Na rn i: States, 
No. 1, 12 C.W.N. 465. 

Idol. 

Representation of idol by Shebait — Trespass 
h} Shebait— Liability of idol for mesne pro- 
fits See Relii.iouh Endowments, No. 1, 12 
C.W.N, 560. 

Immoveable property. 

— stand ing timber is, under S. 3, cl *25 and 
S. 4, (reneral Clauses Act— S. 3, Indian Regis- 
tration Act. See Act Vll of 1885 (Bengal), 
No. 24, 7 C.L J. 152. 
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Impartible property. 

(1) Impartibility if attaches to maintenance 
grants made by Raj to junior members. See 
Babuana grant, No. 1, 12 C.W.N. 906. 

(2) — Sge Hindc Law (Impartible estates). 

Improvements. 

(1) Charge for second crop on punja (dry) 
land — Absence proof of custom- -Enhance- 
ment of rent on account nf tenant's improve- 
ments. See Act VIII of 1866 (Rent Recovery, 
Mauras), No. 5, 17 M.L J. 513 — 8 M.L.T. 101. 

(2) Olaini to lu creased rent on improvements 
by tenants. See Ac'J’ Vltl of 1865 (Rent Re- 
covery, Madras), No 6, 17 M.L.J. 511=3 

•M.L.T. 103. 

Jnami- 

(1) Hesumptioii^ Right of ih4 granlse of the 
inam. 

Where the resumptmn was merely an in- 
corporation of the mam in the public revenue, 
the right in the land possessed by the grantee of 
the inam or his successors is not extinguished. 
Perumal Naidn v. Syed Mahathoom Saheb, 
4 M.L.T. 306. 

Miller and Pinhey, jj. 

Reference : — 26 M 346, F. 

(2) Village service mam land—Ti ansfer of 
land, effect of ^Validity of transfer ^ Reg. 
VI of 1831 —S iibseg uent enf ranch isement, 
effect of -^Vendee and vendor. 

Whether an Inam is regarded as a grant of 
the land, or as a remission of the assessment 
payable on the land, if the land is transferred, 
the Inam is transferred, unless in the transfer 
the Inam is reserved. 

A certain land, classed as village service 
Inam, was sold m 1889 and the Inam was en- 
franchised or resumed in 1891 . 

Held that any transfer of Inam forming the 
emoluments of Village Officers and Servants is, 
by Beg. VI of 1831, which was in force in 1899, 
null and void ; for the alienation as a whole 
must bo null and void; it is not possible to 
alienate tbe land and reserve the benofit of the 
right to withhold the payment of the assess- 
ment payable thereon ; but, when the land was 
.enfranchised in 1891, it became alienable and 
the purchaser became entitled to require that 
the transfer should operate on the alienable 
interest acciuired by the seller (n). Angannayya 
V. Davoar Maraianna, 3 M.L.T. 243=18 
>I L.J. 247. 

White, A^ j JJiller, j. 

Reference 30 M. 256, D 


Income Tax Act. 

See Act II op 1886., 

Inconsiitent pleas. 

Practice— Setting up,— Defence of want of 
genuineness of deed—Written statement to 
contain it or issue upon that basis— Plea of 
misrepresentation, undue influence or fraud not 
allowed subsequently. See Pleadings, No. 1, 
10 Bom. L.R. 494. 

Incorporation. 

—if legalizes illegally constituted society. See 
Mahomedan Law (Wakf), No. 4, 13 C.W.N. 26. 

Incurable disease. 

—of a Hindu, will disable him from inheriting 
— but disease subsequent to inheritance will not 
divest estate inherited. See Hindu Law (Suc- 
cession), No. 1, A.W.N. (19*08), 47. 

Indemnity. 

Contract to indemnif\ surety for his bail- 
bond— Illegal contract — Sale-deed and rent 
note executed as— for bail void. See Contract 
Act, No. 11, 10 Bom. L.R. .'563 

India Counoirs Act. ^ 

See Acts 55 and 60 Vic , cji, 14. 

Inheritance. 

(1) Effect of forfeiture of ancestral property of 
a criminal, subject to F'unjab Customary Law, 
for absconding or committing a crime, on right 
of inheritance of his male lineal descendants or 
collaterals. See Grim Pro Code, No 1, 19 
P.W.R. 1908. 

(2) Claim for inheritance— Deatb-bed atten- 
tions — Funeral expenditure — Evidentiary value. 

See Evidence, No. 4, 4 L B.R. 291. 

Injunction. 

(1) Defendants bloChing up channel of Govern- 
ment irrigating plaintiff's lands — Plain- 
tiff deprived of use of water of that channe — 
Suit for injunction — Relations between ryot 
and Government with reference to supply 
of wjater— A’sepress finding as to dc^age, 
whether necessary— Burden of proof. 

The defendants, by blocking up the entrance 
of a small Government channel irrigating the 
lands of tbe plaintiff, deprived him of the use of 
the water of that channel, and the plaintiff 
prayed for an injunction restraining the defend- 
ants from repeating tbe obstruction ; the de- 
fence was that, tbe supply of water for irriga- 
tion being made by the Goverament to tbe ryot 
on* the footing of contract, the defendant 
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obstructing the plaintiff’s supply could be made 
liable, if at all, only on proof of actual damage, 
oi whiclt it was alleged there was no proof. 

HM that the plaintiff was entitled to the 
injunction. 

Ber White, C.J. —Whether the relations 
between the plaintiff and Government with 
reference to the supply of water be regarded as 
contractual, or whether the plaintiff’s right to 
the water of the channel be regarded as a pro- 
prietary right appurtenant (a) to ownership of 
the land, the plaintiff was entitled to the 
injunction without any express finding as to 
damage (6). Even if damage is not to be presumed 
in such a case, the onus lav ou the defendants 
to show that no damage was sustained by the 
plaintiff. 

Per Miller, J. —In order that an injunction 
may bo issued, it is enough to show that the 
act complained of was done in such a way as to 
be likely to damage the plaintiff, though proof 
of specific damage be not given (c), 

4 Tho principle of relation between ryots and 
Government with reference to the supply of 
water for irrigation considered Rama Odayan 
Y. Subramania Aiyar, 3 M.L.T. 273-18 M. 
L.J. 178 = 31 M. 171. 

Whitk, C j., j. 


Injunotion — ( Concluded ) . 

lord, of trees upon their holding, impropriety 
of granting. Bee Landlokd and Tenant, 
No. 1, 6 A.L.J. 99. 

(G) Suit for, against official — Noti^ of suit— 
Necessity. See Court of Wards, No. 3, 12 
C.W.N. 1065. 

(7) Suit for injunction — Whether notice of 
action necessary under S. 156 (1) of Local 
Boards Act— Limitation. Be<3 Act V of 1884 
(Local Bcv^Rds), No. 2, 4 M L.T. 209. 

(8) Temponxry— Injunction to a person not to 
proceed with his suit in the Small (Jausos Court 
at Bombay — Jurisdiction of High Court of Bom- 
bay— Seo Jurisdiction (opHnut Court), No. 2, 
10 Bom. L.R. 1141. 

(9) Effect of delay on olann to mandatory in- 

junction— Damages awarded where injunction 
IS refused See Eashmfxt, No 1, 12 C W N. 
619. • 

(10) Civ. Pro. Code, S 49-i— Disobedience of 
—Not amounting to an offence under S. 188, 
T.P.O.— Sanction to prosecute defendant under 
S. 195, Orim. Pro. Code— Object of S. 493. See 
Civ. Pro. Code, No. 264 (a), 14 Bur. L.B. 276. 

Insolvency. 

(D— proceeding— A’l pm te order, sotting aside 
of — Review. See Oiv. Pro. Coi^w, No. 96, 7 0. 
L.J 268. 


References •— (n) 24 M. 36 ; 28 M. 72 (74), R 
{b) (1893) 1 Q.B. 715 ; (1901) A.C. 495, 2 E. 
4ind B. 216, li. (c) (1896) 1 Q.B. 147, R, 

(2) Ordef for injunction without notice to 
opposite ^arty, legality of-~ Civ Pio. Code^ 
S. 494. 

Held, that an order granting an injunction 
without notice to tho opposite party and with- 
out giving any reason for adopting such a 
course is contrary to the express provisions of 
S.494, Giv.Pro Code. Sanwal Singh v. Narpat 
Singh, 11 0.0. 161 

Ohamier and Evans, j. cs. 

(9) Suit for, against order of Municipality for 
>deinohtion of building on a lane — Public street. 
See Act I of 19CX) (IT.P Municifalitiks), 
No. 2, 5 A.L.J. 45. 

(4) Decree for permanent — Lands purchased 
from decree-holder by another person— Vendoe 
bringing a fresh suit for. Spe Giv. Pro. Code, 
No. 134, 10 Bom. L.R. 18. 

(5) to restrain tenants from offering obstruc- 
tions to the cutting down and removal, bv land- 


(2) Official Assignee — Disallowance of claim 
of Official Assignee to have proceeds of sale in 
execution of decree against insolvent judgment- 
debtor paid to him— Appeal— See Civ. Pbo/ 
Com;, No. 146, A W.N. (1908), 203 

(3) Appeal against order by Subordinate Judge 
in Insolvency proceedings. See Oiv. Pro. 
Code, No. 340, 4 M L.T. 455. 

(4) J urisdiction of Appellate Court— Omission 

I of Insolvency Commissioner to consider irnpor- 
I tant documentary evidence— Remand. See 
Vakil, No 1, 18 M.L.J. 566 

(5) Omission to frame schedule— Creditor not 
barred from suing for debt See Civ. Pro. 
Code, No. 223, 64 P.R. (1907) -89 P.L.R. 1908. 

(G) Crops of insohont debtor attached by 
decree-holder — Claim to crops allowed — Right of 
suit by decree-holder — Whether Official Assig- 
, nee a necessary party. T'ee Giv. Pro: Code, 
i No. 192, 4 M.L.T. 197 

(7) Insolvent’s Estate’s Court constituted 
under the Punjab Laws Act has no jurisdiction 
to dispose of application under S. 344, O.P.C. 
See Crv. Pro. Code, Nov 222-a, 161 P.W.R. 
1908. • 


3768—88 
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iDiolvaney ilot (XI ft XII, Yle* C. 21). 

(1) S. DfiMor^s Court at Bombay 

•jurisdiction^** Bg$ide** — A person resii- 
inq at Shanghai cannot apply for insol- 
vsitcypo the Bombay Court, 

A porson residing at Shanghai and carrying on 
business m partnership in Bombay cannot pre- 
sent his petiton to the Insolvent Debtor’s 
Court at Bombay to have the benefit of the 

Act (a). Be Nanakji Pattonji Talati, 10 Bom. 
L.R. 84. 

Bussell, j. i 

Befermces <o) (1867) 2 Iiid. Jiir. N.S. 326 
and 21 B. 405, rel%ed on , 11 B.L.R. 254 ; (1880) 
lb Ch. D. 484 , (1882) 22 Q.B.D. 1 ; (1901i A.C. 
102 ; (1873) .L.R 8 Ch. 374 ; (1879) 12 Ch. I>. 
522 , (1892) 2 Q.B. 268, referred to. 

. (2) 3. r (J I an i 12, Vic C. 21) -IfJxecution-sale 

of judgment-debtor s undivided share %n an- 
cestral property— Insolvency of judgment- 
debtor prior to execution-sale — Suit for 
partition by the assignee from purchaser %.*, 
execution. 

In the execution of a simple money decree 
against the judgment-debtor, a member of a 
joint Hindu family, his undivided share in the 
ancestral immoveable property was sold and the 
purchaser conveyed his right to the plaintiff. 
Prior to the execution-sale the judgment-debtor 
had become an insolvent and all his property 
had vested in the Official Assignee under S. 7, 
Insolvency Act. On the plaintiff bringing a 
suit for partition and possession of the share, 
held, that as soon as an order had been made 
under S. 7, Insolvency Act, vesting property of 
a judgment-debtor in the Official Assignee, the 
judgment-debtor had no saleable interest in 
such property, and that as such, the plaintiff’s 
suit could not lie maintained. Sundrappayar 
Y. Rama, Apu. Aru, Rama Arunaohalla 
CheUtar, 4 M.L.T. 188^19 M L J. 487. 

Munko A.vn Sankaran Naik, jj. 

References:— n C.L.R. 389; 3 B. 437, B; 

30 M. 145, Not F. 

(2-a) Sf 9— Procedure-- Adjudication of insol- 
vency, application for— By petition or by a 
rule— Buie obtained per incuriam. 

The usual procedure for obtaining an adjudi- 
cation order is by petition to the Court duly 
verified under S. 9 of the Indian Insolvency Act 
(XI and Xll, Viot. C. 21) and not by a rule. In 
the matter of, Bithal Dajis Kalla, 12 G.W.N. 
538. • 

Fletoubb, 


lofolvenoy Act (XI ft Xll, ¥ie. 0. 21)— 

(3) 5. 27— Commissions on poluAes of insu- 
rance are assets— Salary— Jdmolument, 

The commission earned by an insolvent in re- 
spect of policies of insurance effected through 
his instrumentality is an asset and not a * salary’ 
or an * emolument ’ under S. 27 of the Indian 
Insolvent Act. Such commission is not his per- 
sonal earning. Jamaijl Shapupji Lala v. 
Borabji Kawaaji Bapaiola, 10 Bom. L.B. 
579. 

Russell, j. 

(4) Ss. 27 and 26 j urisdiction of the l‘*sol- 
vent Court outside the Bombay Presidency 
— Person vi possession of insolvent's 
property can be directed to hand it over 
to the Official Assignee. 

I The Court for the relief of Insolvent debtors 
‘ sitting in Bombay has jurisdiction to make an 
order under S. 26 of the Indian Insolvent Act 
against a person residing outside the Bombay 
Presidency. In re Ganeshdas Panalal. R.D. 
Sethna v- R* B. D. Chopra, 10 Bom. L.R. 77 
«32B 198. ^ 

Jenkins, c.j. and Batchelor, 7. 

(5) S. 36— Application by creditor of an in- 
solvent for examination of certain persons 
under— Probability of benefit resulting, 
should be shown — Application to be prefer- 
red without delay. 

When a creditor makes an application for 
the examination of a person, under S. 36 of 
the Insolvency Act (11 and 12, Vic. C. 21), the 
Court must be satisfied that there is a probabi- 
lity of some benefit resulting from such exami- 
nation. It should not be vague. It is most 
expedient that such application should bo pre- 
ferred without delay. In the matter of Noor 
Mahomed Abdool Saocoor, 14 Bur. L.R. 175. 
luwiN, C.J., AND Ormond, j. 

(6) S. 49—* May,* construction of— Stay of 

further proceedings after the filing of the 
insolvent* s schedule. „ 

S. 49 of the Indian Insolvent Act empowers 
the Insolvent Court to deal with (1) cases in 
which a decree has been passed ; and (2) cases 
in which a suit has been instituted but a 
decree has not been passed. In the former case 
the Court may stay the execution ; in the 
latter it may stay further proceedings in the 
suit. 

The word * may ' in the seotiooi indioates that 
the r^uisite conditions which the section lays 
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lAiolveney lot (XI ft XII, Vie. C: 21). 

down being ftilfilled *the Court will and ought 
to exorcise the power it may exercise. The 
word * may ' does not vest the Court with a 
discretion which it can uniformly exereise in 
one case and renounce in the other. What 
discretion there is, is meant to be used in ex- 
ceptional oases. Hookantchand Sarupohaad y. 
Nowroji Sarabji Talati, 10 Bom. D.R. 345. 
Beaman, j. 

Iniolveiioy lot (St. 11 and 12, Y4 q. G. 40). 

(1) S. 7 — Lisolvent — Vestiitg order — Official 
Aesigme—Withdremed of the petition for 
insolvency^Bight of Ojficial Assignee to 
maintain a suit, 

• 

On the 14th October, 1903, a petition in insol- 
vency was filed . and a vesting order was made 
bv the Court. On the I5th Juno, 1904, the insol- 
vents took out a rule nisi to withdraw their 
petition ; and the rule was made absolute on 
the '21st September, 1901. But the rules were 
not drawn up till 27th February, 1906. In the 
meanwhile, the Official Assignee filed a suit on 
# the 2nd March, 1905, on behalf of the insolvents, 
to recover a sum of money alleged to be due to 
the insolvent’s firm in respect of certain mer- 
cantile trans mtions. It was objected that the 
Official Assignee was not entitled to maintain 
the suit : — 

Jield that, at the date of the iu«!titution of 
the suit, the insolvency proceedings wore '»till in 
force ; and the assets of the insolvents still 
remained vested in the Official Assignee. The 
subsequent coming into force of the order could 
not vitiate (a) the institution of the suit, and it 
was clear that the Official Assignee was compe- 
tent to bring the suit. He was also competent 
to continue it, for the order of withdrawal, even 
after it became operative, was not effective to 
divest the Official Assignee and revest the pro- 
perty in the insolvents. 

The withdrawal of a petition for insolvency 
does not operate to discharge the vesting order. 
A 2rithdrawa( for which no provision is made 
in the Act cannot be regarded as the legal equi- 
valent of a dismissal by consent. Hajt Sajan 
Lal|iv. N.G. Mkolaod, lOBom. L.R. 178=32 
B. 321. 

Jenkins, c.j. and Batohelok, j 

fiefmnce (1846) 8 Peav. 364, R. 
InioWenoy Xot (8t. 11 and 12 Yie. C. 42). 

(1) Ss. 7, B6^Zi8jlvent*s property at Shan- 
ghai--~Ord6r vesting the property in the 
Official J^ignee at Bom^y-^A British 


Insolvency Act' (Bt. 11 and 12 Ylc. 0. 42 

—‘(Concluded^* 

Sttbjectin possession can be ordered tf^deli- 
ver the property to the Official Assignee’*^ 
Commission to examine witneee nf Shan-^ 
ghai. 

When a trading firm is declared insolvent by 
the Court for the relief of Insolvent Debtors at 
Bombay, it can order the moveable property of 
the firm in Shanghai to be vested in the Official 
Assignee >df the Insolvent Debtor’s Court in 
Bombay and the Court can order the person in 
possession of the property at Shanghai to hand- 
over such property to the Official Assignee, 
Bombay. * 

If the person in possession at Shanghai is a 
British subject, he is subject to the Insolvency 
jurisdiction of the Consulate Court at Shanghai ^ 
and that Court can order him, if requested so 
to do by the Insolvent Court of Bombay, to 
produce all the moveable property, books, 
papers and documents of the insolvents* firm 
that may be in his possession. 

4 Commission can be issued by the Court for 
the relief of Insolvent Debtors at Bombay for 
the examination of a British subject at 
Shanghai through H.B.M.’s Supreme Court at 
Shanghai. In re, Naopoji Sorabjl Talati, IG 
Bom. L.R. 965. 

Russell, j. 

Inspection of Steam Boilers Act 

—.See Act III op 1879, 

Instalment bond. 

(1) Whole amount payable upon failure topay 
any instalment's uit to recover balcmoe^ 
Instalments paid irregularly — Waiver — 
Interest from date of decree, 

A bond payable by instalments provided that, 
on failure to pay any instalment, the obligee 
would be entitled to get the whole amount of 
the bond together with interest at 12 pet cent. 
per mensem from the date of the bond. Some 
of the instalments were paid though irregnlarly 
and accepted. There was default again. In a 
suit to recover the balance due upon the bond 
with interest * Held, that the plaintiff was 
entitled to recover the amount sued for with 
interest from the date of the decree (a), 
Ramdhani Saha v. LalU fllngh, 5 A.L.J. 609« 
«A.W.N. (1908), 256.* 

Stanley, c.j., and Banebji, j. 

Reference 28 A. 622, D. 
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Initalment bond -{C9nclud$d). 

(2) — not so worded as to compel creditor to 
sue foif the whole amount at once on first default 
—Option. See Limitation Act, No. 62, 5 
A.LJ. 72. . 

(3) — executed by some of the judgment debt- 
ors in decree-holder’s favour in respect of de- 
cretal amount — Whether it is a mere agree- 
ment to give time within meaning of 
8. 257-A, O.P.G. — Whether such bond will pre- 
vent decree-holder from suing upon it^ as ille- 
gal. See Oiv. Pro. Code, No, 167, 12 C.W.N. 
674. 

Instalment decree. 

(i) Default in •payment of instalment — Rights 
of decree Jwlder—Vfaivfft —Limitatio n . 

No distinction can be drawn between a case 
jn which it is provided that, on non-payment 
of an instalment, the whole amount shall be- 
come duo, and one in whicA it is provided that, 
on non-payment of an instalment, the whole 
amount may be claimed. The provision being 
for the benefit of the creditor, the presumption 
is that he docs not waive it, and the defendant 
may well consider the whole amount to be 
due from the time that the creditor has a right 
to enforce it (a). 

, Where it is clear from the terms of the decree 
that the decree-holder had, on default being 
made, a right either to enforce payment of the 
whole amount, or to issue execution for the one 
instalment only, and he actually applies for 
executing the decree for the full amount, he 
thereby does an unequivocal act, to the knowl- 
edge of the defendant, showing which of tho 
two inconsistent alternatives open to him he 
adopts, and his election is final. And tho mere 
fact that he subsequently agreed not to enforce 
payment of the whole amount would not amount 
to revocation of his election. 

An execution application made after three 
years from the date of such default or election 
will be barred. Jothanand Topandas v. Lala- 
mal fiitalmal, 1 S.L.R. 252. 

Knight and Crouch, a.j, cs. 

References -—(a) 31 C. 297 (300) ; 24 C. 281, 
R. 

Intereit. 

(1) Exorbitant rate of interest^ whether penalty* 

A large and apparently exorbitant rate of in- 
terest is not neoessanly a penalty. Navayana 
Plllay V. Mathtttavmy*TaTaii, 4 M.L.T. 87. 
BoiJIdam and Munro,^j. 

— 26 M. 8*3, F. 


InteveBt— (Conftnt^). 

(2) Agreement to pa^y^ er^prese or implied^ 

Interference by Court, whether allowable^ 

s. St, Act xxvni of ms. 

When a certain rate of interest is agreed upon 
by the parties either by express or implied 
agreement, the Courts have no power to inter- 
fere With such rate and are bound to allow the 
rate as agreed upon, if the contract is not 
otherwise invalid. There is absolutely no dis- 
cretion in the matter, as is clear from S. 2, Act 
XXVIII' of 1856. Raghu Mai v. Bandu, 110 
P.R. 1908. 

Rattigan and Lal Ohand, jj. 

References —36 P.R. 1894; 3 A. 260; 96 P.R. 
1901 ; 29 C. 823, ielied on , 110 P.R. 1879 ; 55 
P.R. 1901; A.W.N. (1903), 44, R, 

(3) — as forming part of mesne profits or da- 
mages— Period limited by S. 211, O.P.G. — Rate 
of interest. See Civ. Pro. Code, No. 112, 12 
C.W.N. 285. 

(4) Decree, directing payment of mortgage 
mone> and costs, with future interest up to 
date fixed for payment, entitles decree holder 
to interest until realisation. See MoRT(.\ciK 
(Decrre), No 1, 10 Bom. L.R. 144. 

(5) Plaintiff not a Hindu— Abbonce of mer- 
cantile usage- No written instrument — No de- 
mand in writing— Right to interest. See Act 
XXXn OF 1839 (Tnteuest), No. 2, 1 Sind L R 
179 

(6) (Compound interest on money awarded to 
vendee— Whether allowable under S 15 of the 
Punjab Laws Act. See Act IV of 1872 (Punjah 
Laws), No. 2, 109 P.L.R. 1908. 

(7) — docs not become principal. See Trans- 
fer OF Property Act, No. 28, 4 N.L.R. 86. 

(8) Compound interest— Interest at enhanced 
rate on default, when penal— Contract Act, 

S. 74. See Penaetv, No. 1, 11 O.C. 307. 

• 

(9) Suit by prior mortgage— Pwis/iB mortgagee 
not made party- Suit for redemption by the 
latter— Conditions of redemption — ^Contract rate 
of interest. Sec Mortgage Suit, No. 1, IH 
M.L.J. 344. 

(10) Creditor dying leaving will but without 
executors— Running of interest — Stoppeci— 
Common law— Where payable under contract— 
Where as damages— Attachment of debt — Run- 
ning of interest— not stopped. See Contract 
Act, Ao. 1, 4 M.L.T. 886. 
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DIGEST OF CASES. 


Inter eBt—( Co/icZu(2ed) . 

(11) Rules for tHb calculation of interest m 
suit for redemption. See Mortgage (Ekdemp- 
tion)* No. 23, 4 N.L.R. 168. 

(12) Interest on cesses due from babuana pro- 
perty. See Babuana Grant, No. 3, 13 C.W.N. 
118. 

(13) Agreement to pay, when amounts to 
penalty. See Contract Act, No. 28 (a), 4 
N.L.R. 187. 

(14) Mortgage with possession — Failure of 
mortgagee to keep accounts— Interest and pro- 
fits realised by mortgagee* balancing each other. 
Sec Civ. Pro. Code, No. 9, 96 P L.R. 1908. 

(15) — , rate of, to bo awarded to mortgagee 
after decree dij^ecting sale of mortgage property. 
See Transfer op Property Act, No. 55, 3 
M.L.T. 281. 

(IG) Principal paid after accrual of interest— 
Right to interest. Sec Damdupat, No. 1, 2 
Sind L.R. 10. 

Interest Act. 

—See Act XXXI of 1839. 

Interlocutory application 

— ui suit— Order against lessee from Receiver 
for arrears of rent or interest cannot be made in 
such application — •Claims against Receiver for 
giving up arrears of rent or interest due under 
lease granted by him cannot be dealt with also. 
See Receiver, No. 2, 12 C.W N. 1023. 

Interlocutory order. 

— revision of. Sec Civ. Pro. Code, No. 
265-a, 2 Sind L.R. 22 

Interpleader Suit. 

(1) Practictf— Interpleader— Suit to redeem 
**iortgag6 against two parties claiming morU 
gage-money— Appropriate relief. 

When a mortgagor was about to pay off the 
mortgage-amount , to an assignee of the mort- 
gage, the mortgagee disputed the assignment 
and also claimed to be paid the mortgage- 
amount. The mortgagor thereupon filed a suit 
impleading both the mortgagee and the assignee 
as defendants. The plaint contained, in sub- 
stance, a claim for redemption, but it also pray- 
ed that the defendants should be required to m 
tfcrplead concerning their tilaims to the mort- 
gage-amount, and that the mortgagor should be 
indemnified in oonsequence of the loss of the 
original mortgage deed. Prior to the .hearing 
the defendants agreed that the assi^ee was 


Intovpleader Sult-^lOoTicIuded). 

entitled to receive the mortgage amount. Tho 
suit was dismissed as not being maintainable 
as an interpleader suit, inter alia, because 
plaintiff claimed an indemnity ^ and oonso- 
quently had an interest. On appeal, 

held, that it was erroneous to treat the suit 
as only one of interpleader. Inasmuch as the 
plaint also contained in substance a claim for 
redemption, that was the appropriate relief, in 
the circumstances (a) . Jaggannath Harllal v . 
Tulka Kora, 10 Bom. L.R. 314. 

Sir Lawrence Jenkins, K.C.I.E., ani> 
Batchelor, c.j. and j. 

Reference . — (o) 4 l)e. G. and F. 183, F, * 

(2) Bee Contract Act, No. 1, % M.L.T. 335, 

Interrogatory. 

Failure of defendant to answer — effect of— 
See Civ. Pro. Code* No. 99, 7 C.L.J. 296. 

Inventions and Designs Act. 

—See Act V op 1888. 

Irregularity. 

(1) Plea of limitation not taken below— 
Decreeing claim barred by limitation— Whether 
material irregularity committed. See Limita- 
tion Act, No. 2, 27 P.R. 1908. 

(2) — Proceeding of Munsiff on Sunday only an, 
—cured by consent of parties. Bee Practice, 
No. 3, 6 A.L.J IOC. 

(3) Material — under S. 70 (a) of Act XVIII of 
1884 when committed. See Act XVTIT op 1884 
(Punjab Courts), No. 6, 143 P.W.R. 1908. 

Jains. 

Widow’s power to adopt according to law and 
custom of— Without special authority — Right 
of senior widow to adopt without concurrence 
of junior— Right of widow to give son in adop- 
tion after husband’s death — Adoption of mar- 
ried man whether legal. See Hindu Law (Adop- 
tion), No. 3, A.W.N. (1908), 79. 

Jhansi Bnoumbered Estates Act, 

—See Act XVI op 1882 (N.W.P.). 

Joinder of causes of aotion. 

Suit for possession by auction-purchaser— 
Suit dismissed — Suit by him again as mort- 
gagee for sale— Relief for sale could not be 
joined in first suit for possession. See Oiv. 
Pro. Code, No. 32, 5 A.L.J. 729. 

Joinder of parties. * 

• V 

(1) Suit for sale on mortgage— Whether person* 
having interest adverse to claims of Inortgagor 
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Joinder of iiMftloir-(Oo»d«dod). 

mortgagee ehoold be joined es defendant, 
fioo TaAifBFEB OF Pbopebtit Act, No. 45) A. W . 
H. (1^)) 100. 

(2) Suit to appoint trustee and to recover trust 
properties— Stranger to trust — Widow and heir 
of trustee, whether can be joined as party. See 
Tausts, No. 3, 4 LJB.B. 183. 

(3) Suit by sub-mortgagee for sale of mortgaged 
property — Mortgagor must be impleaded as 
also the mortgagees in such suit — Opportunity 
to mortgagor to redeem and to mortgagees to 
safeguard their interests. See Mobtoage 
^General), No. 10, 5 A.L.J. 402. 

(4) Mortgage suit — Parties— Omission to join 
all the heirs of a purchaser of mortgaged property 
within time— Suit not to be dismissed for defect 

^f parties unless plamtii! was aware, at suit 
date, of their interest in mortgaged property — 
Proper procedure. See Tuansfer of Property 
Act, No. 46, 12 C.W.N. 911, 

(6) Defendant objecting to non -joinder of par- 
ties after suit was barred by limitation— Plain- 
tifE getting names added after limitation period 
—Suit not barred by limitation. See Limita- 
tion, No. 12, 5 A.L.J. 664. 

(6) — See Misjoinder. 

(7) — See Parties. 

Joint property. 

(1) Effect of certain property acquiring char- 
acter of joint property under Hindu Law. See 
Hindu Law (Joint Family), No. 2/3, 10 Bom. 
L.B. 175, 

(2) For an elaborate analysis of the Hindu 
Law notions of joint property, joint family 
property and joint ancestral family property, 
and for the distinction between them on the one 
hand and between them and the corresponding 
notions under English Law on the other, and 
for the legal incidents thereof. See Hindu Law 
(Joint Family), No. 4, 10 Bom. L.B. 184. 

Joint-tenants. 

Alienees not joint-tenants where their shares 
are definitely specified. See Occupancy Eights, 
No. 2, 100 P.B. 1908. 

JndgA. 

(1) Duty of Divisional— is to follow, not 
criticise, the rulings of hia Chief Court. See 
Gift, No. 1, 14 Bur. L.B. 80. 

(2) Dtfty of law ind fact. Bee Lieed, 
No. 1, 12 C.W.N. 490. 


Judge — (Concluded). 

(3) — receiving private momxnnnications re- 
garding a pending suit and acting upon them 
— Propriety. See Bbs Judicata, No. 'i, 116 
P.W.B. 1908. 

(4) — exercising judicial functions is Civil Court 
within Limitation Act and not officer of Gov- 
ernmont acting in his ofificial capacity within 
Art. 14, Limitation Act. See Limitation Act, 
No. 47, 10 Bom. L.B. 749. 

(5)— See Court. 

Judgments. 

(1) — not infer admissibility of. See 

Evidence Act, No. 6, 7 G.L. J. 90. 

(2) Time for dating and signing judgment— 
Bight of parties to compromise both before and 
after judgment is delivered. See Gompkomike, 
No. 1, 67 P.W.B. 1908. 

(3) —written after Judge was transferred, 
validity of. See Oiv. Pro. Code, No, 107, 12 
C.W.N. 682. 

(4 1 — based on erroneous assumption— power 
of Court to re-open portion affected by erroi. 
See Practice, No. 1, 10 Bom. L.B 631. 

(5) Loss of judgment— Judge competent to re- 
write It from memory. See Civ. Pro. Codf, 
No. 244, 8 C.L.J. 521. 

(6) Order of remand if judgment. See Chau 
TER Act, No. 1, 13 C.W.N. 106. 

(7) Wrong words used in judgment through 
inadvertence, m describing suit property— 
Corrections may be made on application under 
S. 202, Oiv. Pro. Code — Beview unnecessary. 
See Civ. Pro. Code, No. 108, 40 P.L.B. 1908. 

Judgment-debtor. 

(1) Who had not taken advantage of the 

Bucdlekband Encumbered Estates Act, but 
against whom decree-holder had not made any 
claim after notification, not liable to more than 
his proportionate share of tbo judgment debt. 
See Act I op 1903 (N.-W.?.), No. 1, A.W.N. 
(1908), 43. p 

(2) Transferee of decree who xmght happen to 
bo one of the judgment-debtors — S. 282, cl, (5) 
not intended to deprive him of all relief— Impo- 
sition of appropriate procedure— suit for conti’i- 
butioii. See Civ. Pro. Code, No. 127, 10 Bom. 
L.B. 89. 

Judicial Commisiioner, Bind. 

Jurisdiction of, in suits for breach of contract. 
See Jurisdiction op Civil Courts, No. 6, 

3 8incfL.E. 37. 
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DI0BOT OF OA&EB. 


iarlidiotioa. 

(1) Gbhsbal. • 

(2) Op Civil Courts. 

(3) Of Civil and Bevknub Courts. 

(4) Op Criminal Courts 

(5) Op High Courts. 

(6) Op Small Cause Courts. 

1.— (Geiiepal). 

(1) Appedl^Valuation^Declaratory suit by 
objector against decree-holder and judg- 
ement-debtor — Valuation of suit for purposes 
of jurisdiction and course of appeal— Civ, 
Pro, Code, Ss. 278, 283 and 817— Act 
XVIII, 1884, 8. 39, 

Defendant, decree-holder, in execution of his 
decree against *the judgment-debtor attached 
half of a certain house. Plaintiff, not a party 
to the decree, sued both the decree-holder 
and the judgment-debtor for a declaration, 
having first objected unsuccessfully under 
8. 278, Civ. Pro. Code, that the property belong- 
ed to him and not to the judgment-debtor and 
so was not liable to attachment. The property 
was worth Rs. 660^ but the decree in execu- 
tion of which it was attached was for Rs. 41-4-0 
only* The judgment-debtor sided with the 
decree-holder and denied the plaintiff’s claim 
to the property, claiming it as his own. 

Held^ by the Full Bench, that the value of 
the suit for purposes of jurisdiction and course 
of appeal is to be taken at Rs. 660, the value 
of the property attached, and not Rs. 41-4-0, 
the amount of the decree, and hence an appeal 
lay to the Divisional Judge and not to the 
District Judge. 

Obiter, Per Johnstone, J.— There are three 
possible classes of suits under S. 283, Giv. Pro. 
Code. 

(a) When property attached has been released 
on objection, suit by decree- holder for a declar- 
ation that the property is liable to attachment. 

(b) When property attached has not been 
released, the objection being disallowed, suit 
by the objector against the decree-holder to 
declare the property not liable, the judgment- 
debtor siding with the objector, and not claim- 
ing the property as his own. 

If) When property* attached has not been 
released, the objection being disallowed, suit 
hy the objector against the decree-holder to 
dedare the pro^rty not liable, the judgment- 
debtor resisiADg the suit and claiming the pro- 


Juriedictioa— (Continued)^ 

— — 1.— (OenevRl)— ( Continued)* 

petty as his own, and the plaint assertingathat 
this 18 judgment-debtor’s attitude. 

In class (a) the value for purposes of juris- 
diction is the decretal amount. 

( 6 ) 

(c) . . Value of property (n). 

Shei* All Bhah v. Laohman Das, 74 P.W.R. 
1908 (P.Bj)=94 P.R. 1908 (F.B.) 

Sir William Clark, c.j., Chattkrji and 
Johnstone, jj. 

References 121 P.R. 1890 ; 56 P.R. 1906; 
142 P.R. 1906 and 15 C. 104, approved and 
distinguished', 17 A. 69, followed; and 2 A. 
799, criticised, 

(2) Local, consent cannot confer, may be^* 
raised in appeal-rCode of Civil Procedure 
{Act XIV of 1882), Ss. 16- A, 17 and 57— 
Procedure, when Court's jurisdiction is 
doubtful -Plaint, return of, when proper. 

If a Court of appeal decides that the original 
Court had no jurisdiction to entertain the suit, 
the right course to adopt is to return the plaint 
for presentation to the proper Court (a). 

Consent of parties cannot confer jurisdiction 
upon a Court, where it has not inherent juris- 
diction over the subject-matter of the litigation, 
and the judgment of a Court which lacks this 
essential jurisdiction, is totally void and this 
would not be cured by waiver or acquiescence 
( 6 ). 

Where, however, the defect is not apparent 
on the face of the proceodings, whore specially 
the question of jurisdiction depends upon a fact 
the existence of which is alleged by one of the 
parties in the Court of first instance and not 
controverted by the other, it is not obligatory 
upon a superior Court to enter into the ques- 
tion, specially where, in order to adjudicate 
upon the question satisfactorily, a further in- 
vestigation of the facts would be essential (c). 

If the want of jurisdiction appeared on the 
face of the pleadings or the admission of the 
parties or upon the evidence, the question 
could not only be raised in appeal for the first 
tune, but it would be the duty of the Court to 
entertain it (di. 

When an objection as to jurisdiction is taken 
for the first time before the Appellate Court, 
and it becomes at least one upon whidi there 
is reasonable ground for uncertainty, the Court 
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Juriadictloa-^iConHnued)- * 

— 1.— (Genelfal) ^(Contimiei), 

should proceed under sub-section 2 of 8. 16-A 
of the Civil Procedure Code and refuse to allow 
the objection to be taken at the appellate stage 
(e), Abdullah Sarkar v. Aeeraf All Mandal, 
TC.Ii.J. 152. 

StBI^HUN and MoOKBItJKB, JJ, 

References .^(a) lU W.B. 358 , 1 B. 538, B. 
(5) 13 I.A. 134=9 A. 101 ; 14 I.A. ^00=11 M. 
26; 2 C.L.J. 384 : 5 C.L.J. 611, li. (c) 3 E. and 
B. 695 (701) ; 1 g.B. 552 (562) ; 3 B.L.R. 283, 
B (d) 25 C. 146, B. {e) 24 C. 449, B. 

* (3) Det 0 rm%nation of jurtsdtciton by ylaini 
and plaintiff* s allegations — Defendant* s 
plea %m'material— Punjab Tenancy Act, 
Ss, 77 (5) and 100. 

r 

Ordinarily, the jurisdiction is determined b\ 
the plaint and the allegations of plaintiff, and, 
.in this connection, the defendant’s pleas are 
immaterial. So, where plaintiff sues for the 
value of trees cut by defendant, on land alleged 
to belong to plamtifi and with which the defend- 
ant has no concern, but the defendant pleaded 
that he was an oc^'^upancy tenant of the land 
and so was entitled to the trees cut, held, that 
the suit was one for a Civil Court, Although 
the question of occupancy rights cannot pro- 
perly be determined by a Civil Court, still, the 
rule above mentioned for dotormiiiiug jurisdic- 
tion should not be departed from ; and the Civil 
Court should simply ignore the defendant’s 
plea, which under the law it cannot take cog- 
nizance of, leaving the defendant to sue in a 
Revenue Court separately for establishment of 
his alleged Fakiria Y. Phani Nath, 24 

P.R. 1907 = 26 P.L.R. 1908 = 131 P.W.R,1907. 

Johnstone and Shah Din, jj. 

References .—96 P.R. 1894 , 11 P R. 1896, B. 

(4) Tipperah, Baj ^Immoveable property in 
India, succession to — Jurisdiction of Court 
tsj decide— Foreign sovereign— Act of state 
— Appointment of Jubraj or im^nediate 
suveessor, contrary to alleged kulachar — 
Conflf motion by British Government- 
Suit for declaration— Bight ofsuit-Contin- 
gent interest— Specific Belief Act (I of 
1877), S. 42— Discretion— Negative d«* 
claratiou. 

Per Curiam— The Courts m British India 
have no jurisdiotion to decide the question as 
to whocs entitled to suoi^eed to the Baja of a 
foreign sovereign State. 


Juri9dHction^(Continued), 

1.— (General) —{Cov^inued). 

Where a suit was brought ostensibly' for a 
declaration in regard to rights to immoveable 
property within British territory belonging to 
a foreign sovereign but with the real object of 
setting aside the appointment by such sovereign 
of his son as his immediate 8Ucces.sor, 

Held, that the Court had no jurisdiction to 
go into the question of the validity of such 
appointment. 

A person cannot sue for a declaration of his 
right unless he has an existing right, and a 
mere contingent right which ma} never ripen 
into an actual existing right is not sufficient 
to ground an action for such a declaration 

A negative declaration that the defendant 
had no right on the ground amongst others 
that the defendant was illegitimate was, in the 
Court’s discretion, refused, specially as the 
Raja who was deeply interested in the question 
was not made a party, the suit having been 
instituted against the son (a). 

Per Doss, J , — When the question is one of 
succession to immoveable <proporty on the de- 
mise of the owner, the fact that such owner is 
a foreign sovereign does not deprive the Court 
of its jurisdiction to decide the question ; nor, in 
deciding such question, is the Court bound 
merely to register the decree of the foreign 
sovereign, however opposed it may be to the 
law of the land. 

An act of state of the foreign sovereign has 
no operation beyond his own territory. 

Quaere , — Whether the State in the exercise 
of Its executive functions can settle a question 
of disputed succession to laud forming part of 
its territory and thereby oust Municipal Courts 
of their jurisdiction to decide it, without en- 
croaching upon its legislative functions or de- 
rogating from its legislative powers. Bhama- 
rendra Chandra Deb Barman y. Birendra 
Kishore Deb Barman, 12 C.W.N. 777,= 8 
C.L.J. 1 = 4M.L.T. 27 = 36 0. 777. 

Maclean, c.j., Rampini, Bubtt, Mitha 
AND Doss, JJ. 

References:— (a) 12 M.I.A. 628, B ; 9 0. 536, 
F. 

(6) Jurisdiction^ question of, when enter tafn- 
able in appeal— Civil Court* s junsdicUon 
when ousted— Central Provinces Land 
Revenue Act (XVIII of 1881), 8s. 4 (5a), 
HS^Qochur and common lands-^Oaontia, 
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Jurlsdictioih-^ContinuBd ) . 

a pno^rietor^lfjjectmentt smt for---Courtto 
inquire rights at the time of the filing of 
plaint— Kntry in settlement record, pre- 
sumption, evidenee^Central Provinces 
Tenancy Act (XI of 1898), 8. ii (10)— 
Jloliing of a survey number. 

If the question of jurisdiction depends for 
its determination upon facts not found by the 
lower Courts, an appellant cannot ask the High 
Court to find them ; the appellant must sub- 
stantiate his contention can, on the facts 
already found. If he is unable to point to any 
facts in respect of his plea, that^plea must fail 

The ordinary pivil Courts cannot be ousted 
of their junsdiction in the absence of an 
express provision of law to that effect (a). 

Goohur lands cannot be classed in the same 
category as common lands. » 

A gaontia of a Government village m the 
Sambalpur District is a proprietor and is enti- 
tled to bring an action in ejectment. 

The Civil Courts must adjudicate on the 
rights of the patties as they existed when the 
plaint w'as tiled and not on any title subsequent- 
ly derived (6). 

The entry m the settlement record is not 
Qoiicliisivo ; It IS only a matter of presumption. 

The holding of a survey number in section 2 

(10), explanation II of the Central Provinces 
TonixnC^” Act has reference to the holding when 
the proceedings in a Civil Court arc initiated, 
and it cannot avail a person that in a subse- 
quent settlement he was recorded as a tenant. 
Pttrkhit Panda t. Ananda Gaontia, 8 C L.J. 
110 = 12 C.W.N. 1036. 

Caspehsz and Shabfuddin, jj. 

Lieferences:—(a) 10 C.P.Tj.K. 17, R, (6) 21 

M. 288, E. 

• 

(6) Cancellation of mortgage— Permanent 
lease of mortgaged lands in favour of mortgagee- 
Mortgagee’s failure to perform his part of the 
contract— Jurisdiction. See Mortgage (Gene- 
ral), No. 3, 11 O.C. 89. 

(7^ Jurisdiction of Court to pass decree for pre- 
emption when the sum payable exceeds the 
Court's pecuniary jurisdiction. See Valuation 
OF Suit, No. 1, 46 P.B. 1908. 


Jurladlctlon^(Con^tmeii). 

1.— iGeneral)- (Oowc/tftiiwl). 

(8) Plaintiff resident of Lahore— Defendant 

resident of Cochin— Plaintiff paying advance aS' 
part of the price for goods to be sent ty defend- 
ant — Balance to be paid by bill drawn by 
defendant on plaintiff at Lahore— Failure to* 
send goods— Suit for recovery of advance and 
damages— Court at Lahore, whether has juris- 
diction. See Civ. Pro. Code, No 40, 36 P.R. 
1908. • 

(9) — , appellate, cannot bo created but by 
express language in an enactment. See Civ. 
Pro. Code, No. 89, 10 O C. 353 

• 

(10) < Suit before Munsiff for possession of 
house valued by plaintiff at Rs. 90— Decree on 
payment to defendant of Rs. 634 and odd, value 
of improvements effected — Jurisdiction of Dis- , 
trict Judge to ontertj^in appeal— Valuation of 
suit £oi purposes of Court fee and jurisdiction, 
whether same or different. See Court Pei'S^ 
Act, No. 7, Ml' P.R. 1908. 

(11) — of Port authorities at Karachi to 
order vessel in Port to leave it immediately, 
Sec Act X of 1889 (Ports), No. 1, 1 Sind li.R. 
201 . 

(12) Questions relating to — Whether can be 
waived— Right to raise such question in second 
appeal. See Civ. Pro. Code, No. 290, 1 Sind 
L.R. 156. 

(13) Meaning of * ' inherent jurisdiction ” of 
Courts. See Jurisdiction op Civil Courts, 
No. 6, 2 Sind L.R. 37. 

(14) Misjoinder of parties— Civ. Pro Code, 
Ss. 16 and 19— Suit by luir to recover property 
from co-heir and transferees from him — Pro- 
perty situate in different districts— Compro- 
mise of part of claim — Multifariousness. See 
Civ. Pro. Code, No. 38, A.W.N. (1908), 235. 

(15) Questions of title between Government 
and claimant cannot be tried by Collector acting 
under the Land Acquisition Act. See Act I 
OF 1894 (Land Acquisition), No. 15, 10 Bom. 
L.R. 994. 

(16) Act conferring jurisdiction — Implied 
authority for means to carry out the Act. See 
Civ. Pro. Code, No. 265-a, 2 Sind L.R. 22. 

^2.— (Of Civil OottFii). 

(1) Order returning plaint for presentation' 
to proper CouriSubmieeicn to the order — 
Right of appeal, effect on, • 

3763 89'. 
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J urlsdictioa^iConimuedY 

2.-(0f Civil Ooiiiti)-<Confint40d). 

WJiere a plaint was returned for presentation 
to the proper Court having jurisdiction and 
the plaintifi submitted to the order and pre- 
sented the plaint to such Court, held, that it 
was not now open to him to appeal from the 
order returning the plaint. BuraJ Kanwar Y. 
flardar Kavam Bingh, 11 O.G. 98. 

Evans, a.j.c. 

Refirence : -11 O.W.N. 765, F. 

(2) A^ecd--By ons of several unsuccessful 
defendants^]fant of jurtsdtchon in 
' late Court to decree claim against successful 
defendant m absence of appeal byplatnitjf 
-^Costs. 

^ Held, that, where the first Court has decreed 
plaintiff’s claim only against one or more of 
several defendants, the Appellate Court, simply 
on appeal by the unsuccessful defendant or 
defendants, and without a cross appeal on 
behalf of plaintiff, has no jurisdiction to dis- 
turb that portion of the first Court s decree 
which IS m favour of the successful defendant 
or defendants (a). 

Held, also, that a Court has no jurisdiction 
rto award cost of one successful defendant 
.against another unsuccessful defendant in plain- 
tiff’s claim, Jowahir Singh v. Amin Ch and, 
^7 P.W.R, 1908. 

Kensington , j. 

Reference (a) 46 P.R. 1892, F, 

.(3) — PlaintiJ^ praying for payment of money 
—•Decree for possession given by MunsiJ— 
Power of District Judge S. 42, Specific 
Belief Act, 

Where a plaintiff asked for the only relief to 
which he was entitled, vis., payment to him 
of the sums retained by the defendant in 
breach of the agreement, and the Munsifi gave 
him a decree for possession for which he did 
not ask, it was held that the Distnct Judge in 
appeal was wrong in holding that the suit did 
not he the plaintiff was bound to ask for 
possession as a consequential relief under S. 42, 
Specific Relief Act Kollipara Subbayya y. 
.Kollipava Pkehayya. 3 M.L.T. 309. 

White, c.j., and Wallis, j. 

(4) Claim for pre-emption of revenue paying 
U2nd-^owpetency\f Cowri to entertain it 
ifOi regard to its gyUue of thirty tmes the 
ineempetency to decree poueeeion 


J uriadictlon— {Continued ) . 

—2.— (Of Civil QoweUj-^^^Continued). 

on payment of a sum exceeding itepaeuniary 
jurisdiction— Return of plaint. 

Held, by the Full Bench, that although a 
suit for possession of revenue paying land on 
the ground of pre-emption can be entertained 
by a Court having jurisdiction with regard to 
the value of the land calculated at thirty times 
the jama, it has no power to decree the claim 
on payment of a sum in excess of the limits of 
its pecuniary jurisdiction. Mahomed Afzal 
Khan y. Hand Lai, 73 P.W.R. 1907 (F B.) «16 
P.R. 1908=146 P.L.R. 1908. 

Rkid, RA'i;TiciAN AND Lal Chand, jj. 

References .—Civil appeal ,427 of 1907 ; 29 
I P.R 1893, civil appeal 672 of 1901, overruled ; 
16 P.W.R. 1907. F.; 68 P.R. 1902, 24 P.R. 
1903 ; 46 P R 1906, Appr ; 20 P.R. 1879 (P.B.); 
169 P.R. 1888, B. 

(5) Contract of sale— Arbitratioi— Jurisdic- 
tion of Court— Consent of parties—Inherent 
jurisdiction. 

In a contract of sale made at Kasur in the 
Punjab for the purchase of rape-seed consisting 
of 24 clauses, els. 20 and 23, provided that, 
should a dispute arise under the contract, it 
should bo settled by two European arbitrators 
appointed at Karachi by the buyers .and sellers 
respectively, that, for all purposes, the contract 
should be deemed to have been made in Karachi 
and to be performed there and that the Karachi 
Courts should, except for the purpose of enforc- 
ing any award made in pursuance ’of the 
arbitration, have exclusive jurisdiction over the 
parties. 

In a suit to file the award under the Act, the 
defendants contended that the Judicial Com- 
missioner’s Court at Sind had no jurisdiction 
to entertain the suit. 

Held, that the question whether or not the 
Court bad jurisdiction to file the award«and 
enforce it as a decree depended upon, whether 
or not it had jurisdiction to entertain a suit of 
which the subject-matters were disputes arising 
out of contracts entered into outside the juris- 
diction of the Court. 

Held, also. thaJ; as the cause of action arose 
beyond the jurisdiction of the Court, it could 
not base its jurisdiotion on a fiction invented by 
a couple of possible litigants (ji). and that the 
application to file the award should be rejected. 
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Jurisdiction— (Continued). 

2.— (Of Civil CovlUm)— (C ontinued). 

jurisdiction’* of a Court means 
nothing more than its ordinary, permanent 
jurisdiction ; and, if a Court does not possess 
inherent jurisdiction over the subject-matter in 
suit, the agreement of parties cannot confer it 
( 6 ). 

The Judicial Commissioner’s Court in Sind 
has not jurisdiction to try all suits for breach 
of contract. It has power to try only a certain 
class of such suits. Louis Dreyfus and Go. v. 
Hiran Buz Kadir Buz, 2 Sind. L.R. 37. 

GBOUCH, A.J.G. 

References , — (a) 1 A.G. 602 (619) and 29 C. 
707 (716), R. (6) 9 B.H C.R. 242 (246) ; 14 I.A. 
160 (167) and 13 I.A. 134 (135) ; L.R. 6 Q.B. 
156 (169) ; 11 B. 153 (159), R , 22 W.R. 101, D. 

(6) Suits wider S. 77 of Registration Act to 
direct registration of mil disposing of 
petty worth more than Rs, S^500 in value — 
Court Fees Act, S. 7, cL 4 {c)—Art. 17 (6)— 
Article applicable — Valuation for purpose 
of jurisdiction — Suit Valuation Act— Juris- 
diction of Munsiff*s Court. 

A Munsiff has no jurisdiction to try a suit 
brought under S. 77 of the Registration Act to 
direct registration of a will, whore the will in 
question disposes of property more than 
Rs. 2,500 in value. The suit is one to which 
Art. 17 (6) of the second Schedule of the Court 
Fees Act applies and not one to which B. 7, cl. 4 
(c), is applicable ; that is to say, it is a suit, m 
which it IS not possible to estimate at money 
value the subject-matter in dispute, and which 
is not otherwise provided for in the Act (a). 

Per White, C.J.— As regards the question 
of value for the purposes of jurisdiction, the 
valuation for the purposes of Court-fees is 
conclusive. 

Per SuBBAHMANiA Aiyab, J.'— Iu the absence 
of specific statutory provisions , the jurisdiction 
of Oohrts with reference to the pecuniary value 
of the subject matter ought, having regard to 
the general considerations underlying the con- 
dition of the mofussil Courts in the country to 
depend upon a basis ascertainable and determin- 
able by the Court itself wherever that is 
practicable and not upon mere will of one of the 
parties to the litigation, viz , the plaintiff (5). 

There is nothing in a case such as this which 
presents any peoyliar difficulty in the wa^ of 
the Court easily settling the question of the 


Jurisdiction— {Continued). 

^2.-(0f Civil GouHi)-(Oonfint40d). 

value of the interests affected by the docunaeot 
BO as to bring it within the class of cases in 
which it IS expedient to leave the plaiutiff to 
put on his own valuation of the subject-matter. 

Per Milleb, J*-«In valuing the present suit 
for purposes of jurisdiction, the rule of valu- 
ation based on the value of the interest created 
by the instrument should be adopted (5). Ramu 
Alyar v. Sahkara Alyar, 17 M.L.J. 573 (F.B ) 
= 3 M.L.T. 73=31 M. 89. 

White, c.j., Subbahmania Aiyab and 
Milleb, jj. , 

References (a) 8 C. 515 ; 12 M.L.J 88, F\ 
12 M L.J. 87, Diss. (b) 31 C. 849 ; 34 *C. 352; 28 
A. 546 ; 13 M. 66, R. 

(7) Death of the defendant before the present- 
ation of the plaint — Jurisdiction of Civil Courts 
to substitute his legal representatives. Sec Civ. 
Pbo Code, No. 228, 17 M.L.J 651. 

(8) — under S. 20, Civ. Pro. Code — Stay of 
proceedings on application — No jurisdiction to 
entertain suit which otherwise cannot be enter- 
tained. See Orv. Pbo. Code, No. 42, 6 A.L.J. 
88 . 

(9) Suit to set aside Government order impos- 
ing full assessment on lands granted for reli- 
gious purposes — S 4 of Pensions Act— Juris- 
diction of Civil Courts. See Act XIII of 1871 
(Pensions), No. 1, 17 M.L.J 549 =3 M.L.T. 
104. 

(10) — ’to direct action of the Revenue author- 
ities under Bengal Land Registration Act. See 
Bengal Act VII op 1876 (Land Rkgistba- 
TioN), No. 1, 12 C.W.N. 441 (P.C.). 

(11) Power of District Judge to remand case 
after it had been tried on the merits. Sec Civ. 
Pbo. Code, No. 97, 7 C.L.J. 879 

(12) — Whether ousted by pendency of a prior 
suit in the Court of Political Agent at Muscat. 
See Civ. Pbo. Code, No. 7, 1 Sind L.R. 166. 

(13) The Civil Court has no jurisdiction to 
issue commission for examination of witnesses 
on grounds not mentioned in G.P.C.— Condi- 
tions which confer such jurisdiction — Power of 
High Court to interfere with order of Subordi- 
nate Courts passed without jurisdiction. See 
Commission, No. 1, 3 M.L.T. 246. 

s 

(14) Question as to adverse possession— Juris- 
diction of District Judge on appeal. Seb Ad- 
verse Possession, No. 1, 3 M.L.T. 299.t 
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Jurisdiction— (Coniii\u»d), 

—2.— (Of Civil Counts)— (Oon^iwtied). 

'’(15)--.to review decisions of q^uasi judicial 
bodies, like Municipality, regarding assessment 
of taxei: See Act III op 1884 (Bengal Muni- 
ciPALiTtEs), No. 1, 12 O.W.N. 709. 

(16) Land actually taken up by firovernmenb 
difierent from that mentioned in declaration — . 
Collector's proceedings void— -No valid reference 
to Civil Court. See Act I op 1894 ^Land Acqui- 
sition), No, 2, 8 C.L.J. 89. 

(17) Power of Court to go behind agreement 
between vakil and client and fix a reasonable 
remuneration. See Vakil’s Rkoclation, No. 1, 
23 T.L.H* 41. 

(18) Reoord-of-nghts made m 1896 — Applica- 
tion to correct entry in it made before amending 
Act of 1898 of Bengal Act of 1885-— Jurisdiction 
of Civil Court to try, though proceedings com- 
menced prior to amending Act. See Act VIII 
OF 1885 (Benc.al Tenancy), No. 23, 12 C.W.N. 
987. 

(19) Power of Court to issue injunction where 
there is no allegation that the property the 
subject of the suit is likely to bo wasted or 
renewed by defendants. See Civ. Pro. Code, 
No. 264, 4 M.L.T. 91. 

(20) Inherent powers of Courts in this country 
to give effect to orders of His Majesty in 
Council. See Mesne Profits, No. 5, 11 0 0. 
235. 

(21) Suit for a achonie of management of a 
temple and for appointment in the meanwhile 
of a receiver— Subject of suit— Power of Court 
to appoint receiver. See Civ Pro Code, 
No. 54, 4 M.L.T. 88. 

(22) Suit by mortgagee to recover possession I 
from mortgagor on failure by the latter to pay i 
stipulated rent— Omission to apply for mutation 
of names — Punjab Tenancy Act, 1887, S. 77 (3) 
(e). See Landlord and Tenant, No. 19-(5), 1 
P.R. 1908^(Rev). 

(23) Compensation money paid to Hindu 
widow on reversioner's applioation for reference 
—Order by Judge on reference directing refund 
— J udge could not proceed to deal with ap- 
plication under S. 32, Land Acquisition Act— I 
Inoompetency of Juijige to direct refund of 
mon^ already paid by Collector. See Act I op 
1894 (Land AoQuisTO’oAf), No. 19, 12 C.W.N. 
1039# 


I Jurisdiction— (Continued), 

^2. — (Of Civil Gourds)— (Coaftnuedj. 

(24) Jurisdiction of Courts to pass order for 
remuneration to a committee of a lunatic. See 
Act XXXIV of 1868 (Lunacy, Supreme 
Court), No. 1, 10 Bom. L.R 772. 

(25) Discretion vested in the ^lunicipal Com- 
missioner to remove objectionable structures — 
Court's interference with the discretion. See 
Act III OP 1888 (City of Bomray Munici- 
pality), No. 1, 10 Bom L.R. 821 

(26) Civil Court, whether can give ufioct to an 
order of the Thathanabaing or of any other 
ecclesiastical authority until such order is con- 
firmed by a yidgment and decree of the Civil 
Court. Sec Buddhist Law (Kculesiabtical), 
No. 1, IJ.B.R. (1908), 2nd"Quarter, Buddhist 
Law (Ecclesiastical), 1. 

(27) Civ. Pro Code, S 16 (d) — Sale of im- 
moveable property in foreign territory by order 
of British Insolvency Court — Property not solely 
that of insolvent— Two-thirds of property 
owned by plaintiffs— Suit to recover two-thirds 
of iiurchase-monoy, whether a suit for the 
determination of an interest in immoveable 
property— Jurisdiction of British Courts barred. 
See Civ. Pro. Code, No. 37, 122 P.R. 1908. 

(28) — to set aside award, if may be ousted by 
consent of parties. See Arbitration, No. 4, 13 
C.W.N. 63. 

(29) Suit for declaration that plaintiff had 
fnuqarrartdari rights in shamilat land— Suit 
cognisable by Civil Court. See CubtcIms (Pun- 
jab— Shamilat Land), No. 1, 189 P.L.R 1908. 

(30) — to order sale instead of division in parti- 
tion suits, after decree directing partition in a 
particular mode. See Act IV op 1893 (Parti. 
TiON), No. 1, 10 Bom, L.R 23 

(31) Appeal dismissed under S. 551, C.P 0., ia 
a decree superseding thati of Court below — Court 
having jurisdiction to amend decree « under 
S. 206, C.P.O., IS that which took action under 
S. 651 See Civ. Pro. Code, No. 301, A W.N, 
(1908), 109. 

(32) — of Subordinate Judge to entertain suit 

to enforce public charitable trust— S. 689, Civ* 
Pro. Code— District Judge. See Civ. Pro. 
Code, No. 289, io Bom. L.R. 87. ** 

(33) Munsiff empowered to exerchie final— 
unjLer S. 153 of the Bengal Tenancy Act, 1885 
—Whether he ceases to have the power by reason 
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Jurisdiction— [ConiinvsdY 

^2.— (Of Civil Conrtt)— (Cp/»c/Mded). 

of transfer from station. See Act VIII op 
1885 (Bengal Tenancy), No. 26, 12 0,W.N. 
448. 

(34) Permission to plaintiff in appeal to with- 
draw suit with liberty to file fresh suit and get 
the benefit of an alteration in substantive Jaw. 
See Civ. Pno, Code, No. 232, 10 Bom. L.R. 
625. 

(35) Suit for removing water-course construct- 
ed with permission of canal officer. See Act 
VIII OP 1873 (Northern India Canal and 
Drainage), No. 1, 74 P.R. 1907. 

3.— (Of Civil and Revenue Cpurts) 

(1) Suit for declaration that j/laintiffs^ who 
are occupancy tenants, are not liable to pay 
haq bua— JMnaiicfion. 

A suit for a declaration that the plaintiffs, 
who are occupancy tenants, are not liable to pay 
“ door tax” haq bua to the defendants, who are 
the proprietors of the village is cognisable only 
by the Revenue Courts and not by the Civil 
Courts. Oamu v. Karim Khan, 33 P R. 1908 
(P.B.) = 83 P.W.R. 1908 = 171 P.L.R. 1908. 

Clark, c.j., Robertson and Kensington, 

jj. 

References -^95 P.R. 1907, 67 P.R. 1905 , 89 
P.R. 1896, F, 

(2) Suit for utages-^Rate fixed by Record of 
Bights 

A suit for the wages of a labourer is cognis- 
able by a Civil Court, and the fact that the rate 
of wages IS fixed by the record of rights does not 
make the wages payable a cess , S. 77 (3) (^) of 
the Punjab Tenancy Act is not applicable. 
Oujar V. Dula, 41 P.R. 1908 = 88 P.W.R. 1908 
= 178 P.L.R. 1908. 

Reid, j. 

References — >110 P R. 189G (Rev.); F ; 67 P R. 
1890, R. 

(3) '*SMti for declaration of muharrandan 
rights. 

The Civil Court has jurisdiction to entertain 
a suit by a person for a declaration that he has 
mukarraridari rights in certain land. The fact 
that a mukarraridar is a tenant, not a sub- 
propnetor, does not necessarily make S. 77 of 
the !&unjab Tenancy Act applicable to the suit. 
Nawab Khan v. Sewa Das, 42 P.R 1908=87 
P.W.R. i908 = 187 P.L.R. 1908. 

Rbid, j. * ^ 


I J urisdictlon— (Continued ) . 

8.— (Of Civil and Revenue Courts) -{Ctd), 

(4) Jurisdiction-^Central Provinces Betni 
Law (Act IX of ISBB), S. 43— Central 
Provinces Tenancy Act of 1898y S9, 45 ^ el, 
(3), 47— Occupancy holdiny, transfer of 
part of— ‘Limited interest - Adverse posses- 
sion. 

I When statutory rights aud liabilities have 
j been creatod^^and jurisdiction has been confer- 
red upon a special Court for the investigation 
of matters, which may possibly bo in contro- 
versy, such jurisdiction is exclusive and cannot 
concurrently be exercised by the ordinary Court. ^ 

When a transfer of occupancy holding was 
I efiocted without the consent of the landlord at 
a time when the rent law m force was Act IX 
of 1883 as amended by Act XVII of 1889, the 
Civil Courts have jurisdiction to entertain a 
suit for ejectment. But it is otherwise after the 
passing of the Central Provinces Tenancy Act 
of 1898 (6). 

The change made m the law in this respect 
in 1898 IS not of ptooeduro only , it affects 
substantive rights. 

S. 43 of the Tenancy Act of 1883 refers to 
transfers of entire holdings and not of a portion 
only So long as the original tenancy subsists 
the landlord has no right to rc-enter and oust 
the persons, who arc in the land by license 
from the tenant (c). 

The possession of a limited interest in im- 
moveable property may he just as much adverse 
for purpose of passing a suit for the determi- 
nation of that limited interest, as adverse 
possession 6f a complete interest in the property 
operati's to bar a suit for the whole property : 
hut bueh adverse possession of a limited interest 
though a good plea to a suit for ejectment, is 
good only to the extent of that interest ; the 
nature and effect of possession must depend 
upon the nature and extent of the rights 
asserted by the overt conduct or express declara- 
tion of the person relying on it there can 
be no acquisition by adverse possession of an 
absolute title, when nothing but a limited 
interest has been assorted (d). Ichapam Singh 
V. Nilmony Bahida, 7 O.L J. 499=12 O.W.N. 
636 = 35 C. 470. 

Stephen and Mookerjek, jtj 

References .—(a) 2 C.L.L 359, F, (5) 3 C.P. 
L R. 70, 4 O.P.L R. 49, 59, 172, R. (c) 5 P.O. , 
, L.R. 70, B. (d) 2 C.L.J. 125, F 
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Jurisdiciloa^iOontinued). 

3. HOf Civil and Revenae CourtB)— 

1[5)— Res judicata-r-iS t<i^ for possession of 
Revenue paying land included by misiake 
in the Ejectment Decree passed by a Rav- 
enue Court^PunjaJb Tenancy Act XVI of 
1887, S. 77-Civ. Pro. Code {Act XV of 
1882), S. 13. 

S sued for possession of 8 kanala 6 marlas 
of land, alleging that he was occupancy tenant 
of 6 kanals 18 marlas belonging to 0 and 
others, and had become proprietor of the re- 
maining 1 kanal 8 marlas by long adverse 
^ possession. 

Ho too^ some land on lease from C and 
others, who sued for his ejectment in a Reve- 
nue Court and obtained a decree, which by 
mistake and without his knowledge included 
the land m suit in the land from which he was 
to be ejected, and that he was ejected from it in 
execution of said decree. 

Held, that, the suit as framed is of the civil 
nature, and that neither any provision of the 
Punjab Tenancy Act nor, under S. 13, Civ, Pro. 
Code, the previous decree of the Revenue Court, 
b^rs a Civil Court from taking its cognizance 
(a). Shib DyiJ v. Mutt Ghirag Bibi. 73 
P.W.R. 1908=124 P.L.R. 1908 

Sir William Clark, c.j , and Rrid, j. 

References 44 P.R. 1891 and 45 P.R. 
1891 (F.B.); 3 P.R. 1895 ; 64 P.R. 1898 and 
68 P.R. 1901, F.\ 140 P.R. 1906 and 30 A. 
44, JD.; 17 M. 106 and 25 A. 138, F. 

{S)^Clatm for damages by an occupancy 
tenant-— Punjab Tenancy Act {XVI of 1887) 
Ss. U, 77 (3) (u) and 99. 

Held, that a claim by an occupancy tenant 
based on the ground that he has been prevent- 
ed by force from cultivating his holding, is 
cognisable by a Civil and not by a Revenue 
Court. Mlran Bakth v. Ohanaya, 55 P.W.R. 
1908 = 114 P.L.R. 1908. 

Johnstone, j. 

(7 ) Question of proprietary title-— Decision by 
Assielani Collector— Appeal— Agra Tenancy 
■ Act {II of 1901), Local, Sa. 177 and 199. 

It is the intention of the Legislature, that all 
suits, in which questions of proprietary title 
axe lalted, should be deoided by Civil Courts. 

Wbire a suit for ejectment was brought in 
the Cqurt of an Assistant Collector, and the 


I Jurisdiction— (Continued). 

8.— (Gf Civil and ItWenoe CoaFtB)’-(Cfd). 

defendant denied that he was a te^nant, and 
the Court decided to determine the question of 
title, it ceased to be a Revenue Court and be- 
came for the moment a Civil Court. An appeal 
against the decision in such cases should be pre- 
ferred to the District Judge. If an appeal was 
preferred to the Commissioner, the Commis- 
sioner’s decision was without jurisdiction and 
did not operate as a bar to any subsequent pro- 
ceeding. Oenda v. Sokh Nath Rai, 4 A.L.J. 
686=A.W.N. (1907), 271=30 A. 25. 

Knox, a.c.j., and Rachabds, j. 

(8) Suit to abt aside a lease of co-parcenary 
property. 

Held that a suit brought by co-sharers against 
a lambardar to set aside a lease of co-parcenary 
property granted by the lambardar as in excess 
of his powers was properly cognisable by a Civil 
Court. NIhal Chand v. Ruttam All Khan^ 
A W.N. (1908), 77 = 6 A.L.J. 664. 

Aikman and Karamat Husain, jj. 

Refbrence:—A.yfM. (1897), p. 207, B. 

(9) Mortgage of revenue paying land vnih 
possession— Mortgagee to receive malikana 
by way of interest at a certain rate within 
a fixed time or to get actual possession in 
case of default— Relation of landlord and 
tenant not thus created — Limitation of 
tvielve years for possession ta to run from 
the date of default— Punjab Tenancy Act, 
XVI of 1887, S. 77, cl. (n), Indian<^Limita- 
tion Act {XV of 1877), Art. ISS-Con'-truc- 
tion of the mortgage deed and lease. 

Held, that, where a mortgage of revenue 
paying land is with possession, but the mort- 
gagee IS to charge interest at a certain 
rate on the mortgage money and leaves the 
mortgager to occupy the land in consideration 
of receiving, within a fixeid time, a lump sum. 
as malikana, calculated at that rate, and the 
mortgagor agrees to pay interest at an enhanced 
rate if he fails to pay the malikana regularly, 
and, in case of making default in payment of 
the interest, further, allows the mortgagee 
either to eject him to take a share of the pro- 
duce by division or to realize rent as Chakota, 
the relation of* landlord and tenant id not 
thereby created between the mortgagee and the 
mortgagor, and an ejectment suit of this nature 
doef not fall within the jurisdiction of a Reve- 
nue Court (a). 
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Jurl8dictiott~-(Continu€d), 

——8.— (Of Civil and BevenueCodrU)— 

Heidi that limitation of twelve years for 
obtaining possession of the land in dispute 
prescribed under Art. 135 of Act XV of 1877 
began to run from the date of making default 
In payment of the maZi/rana or interest. Nathan 
Singh V. Mina Mai, 17 P.W.R 1908. 

Robertson and Shah Din, jj. 

References .—(a) 19 A. 496 and 20 A. 401, 22. 
(6) 14 B.L.R, 315, 72. 

(10) Jurisdktton^Dehkan'A^tcuUtiriats* Re- 

lief Act (XVII of 1879]-^Ti aders owning 
land not x^rotected by the — Ctv. Pro. 

Code, Ss. o7 and 688 (b). 

• 

Held, that traders who invest their money in 
land and then go bankrupt arc not entitled to 
the protection of the Dekkan agriculturist, but 
are amenable to the ordinary Courts. Oirdharl 
Dae Y. Oobind, 6 P.W.R. 1908 = 85 P L R. 1908. 

Kensington, j. 

Reference : — Mis. App. No. 10 of 1903, F, 

(11) — Landlord and Tenant-^Agra Tenancy 
Act (II of 1901) U.P.S. 79^--Order in eject- 
inentSuit in Civil Court by lessee of a 
tenant— Res judicata. 

An occupancy tenant leased his land to the 
plaintiffs. Subsequently he relinquished his 
rights in favour of the Zemindar. The Zemin- 
dar took proceedings in the Revenue Court and 
got the^plaintiffs ejected and puc other persons 
as tenants of the land iu dispute In the mcan< 
time he continued to take rent from the 
lessees but without prejudice to his contesting 
the lease. Held that the relation of landlord and 
tenant subsisted between the parties up to the 
date when the landlord got the lessees ejected. 
The suit of the Lessees for posse^tsion was conse- 
quently a case which was cognisable by 
a Revenue Court and was therefore barred by 
the fule of res judicata on account of the judg- 
ment of the Revenue Court in ejectment pro- 
oeedings. Balwant Singh v. Girdhari Lai, 
5 A.L.J. 80=A.W.N. (1908), 33. 

Knox, a.c.j., and Dillon, j. 

(l}-a) Suit for kamiana dues that defendant 
ought to have collected fot plaintiff ^Punjab 
Tenancy Act, 1877, 8. 77 (3) (j)— T/hst/ier 
suit cognisable by Civil Court or Revenue 
Courts * 


Jarisdlctlon--(Co itinued). 

3.— (Of Civil and Reveane 0ouriB)--(Ctd). 

The plaintiff and the defendant, full brothers, 
owned between them a village, of which the 
defendant was lambardar and as Kuob*oolleote4 
all village cesses, etc. The plaintiff alleged 
that he and the defendant were entitled to 
certain kamiana dues from the kamins of the 
village, but that the defendant, with the object 
of causing loss to him, deliberately refrained 
from collecting these dues and sued to recover 
the amount due to his share ; 

Held that the suit fell within the purMew of 
cl. (j) of S. 77 (3) of the Punjab Tenancy Act and 
was one cognisable only by a Revenue Court 
and not by a Civil Court. Abdul, Rasul v. 
Fepoz Din, 128 P.R. 1008. 

Rattigan, j. 

Reference —49 1*.R. 1891, R 

(12) Talukdar^ objection by, in a partition 
proceeding between under-propnetors -^ 
Land Revenue Act (III of 1901), 8. 111. ' 

In a partition proceeding between the under- 
proprietors in a Mahal, the Talukdar of the 
village lodged an objection about certain lands 
claimed by the under-propnetors not being 
part of their under-propnetary holding. 

Held, that the objection of the Talukdar 
could be entortainod under F>. Ill, Act III of 

1901. Shankar Bakhsh Singh v Sardar 
Singh, 11 O.C. 252 

ISVANS, J.C. 

(13) Partition effected uy Revenue Court — 
Civil Court’s jurisdiction to consider objections 
thereto. Sec Act III of 1901 (N.W.P. and 0. 
Land Revenue), No. 9, 10 O.C. 363. 

(14) — of Revenue and Civil Courts — Suit on 
hood executed for arrears of rent. See Act XVI 
OF 1887 (Punjab Tenancy), No. 16, 41 P R.1907 
=80 P.L.R. 1908. 

(15) Decision of Tahsildar that a person is 
tenant — Whether bars suit in Civil Courts. See 
Act IX OP 1883 (Tenancy, Central Provinces), 
No. 4, N.L.R. 63. 

(16) Suit for partition of certain isolated parts 
of laud alleged to bo held rent free— Whether 
excluded from the jurikdictiou of Civil Court. 
See Act II of 1901 (Tenancy, Agra), ^No. 8^ 
A.W.N. (1908), 197. 
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J uriadiction ’-^{Ceniinued), 

•*-~8.—(Of Civil and Revenue CoaFtB)--(^^^)* 

(17) Declaration that •plaintiff as the adopted 
son of a tenant was entitled to his tenancy-^ 
Declaraticn of tenanoy*-Suit, whether cogois 
able by Civil Court, See Act II op 1901 1(Ten 
AN cy, Agra). No. 9, 5 A.L.J. 514. 

(18) Village partitioned by Revenue Court into 
mahals— Mistake — Question relating to parti- 
tion or union of mahoZs— Remedy of aggrieved 
party. See Partition, No. 7, 6 A.fl.J 725. 

(19) Oociipanoy rights acquired by widow j 
before the passing of Agra Tenancy Act — I 
Widow*B brother, devolution on— ^Suit by 
widows’ brother for joint possession with widow^s 
husband’s brother , whether suit maintainable. 
See Act II op 1901 (N.W.P. Tmnancy), No. 

‘ 5, 6 A.L.J. 738. 

(20) Act III of 1901 *(U.P. Land Revenue), 
S. 233 (fc)— N.W.P. Land Revenue Act, 1873, 
Ss. 132, 241— Partition. See Act XIX op 1873 
(Land Rbvknue, N.W.P.), No. 1, A.W.N. i 
(1908), 274. 

(21) Darkhast of land within Port limits- 
power of Divisionfll ofHcer to make grant with- 
out consulting Presidency Port Officer. See 
Darkhast Rules (Madras), No, 1, 18 M L.J, ! 
63. 

(22) Financial Commissioner’s power of re- 
viewing hiB predecessor’s order. See Act XVII 
op 1887 (Punjab Land Revenue). No. 1, 3 
P.W.R. 1908 (Rov.). 

(2S) Suit for rent based on the tender of pro- 
per patta— Jurisdiction. See Madras Act VIII 
op 1865 (Rent RncovpHy), No. 4, 17 M L.J. 
C01«3ML.T 18G. 

(24) Suit for recovjty rf Putwari rate from 
under-proprieto? — Jurisdiction of Rent Courts. 
See Act XXTI of 1886 (Oudh Rent), No. 3, 11 
0.0. 326. 

(25) — of Civil and Revenue Courts to decide 
whether land is rent-free or rent-paying — Juris- 
diction of Revenue Courts, nature of. See 
Sanad, No. 1, 7 C.L.J. 202. 

(Of Criminal Courts). 

(1) Charge of a pleader for profeNsional misoon’ 
duot before the Joint Magistrate of a certain 
division— Transfer of ’the Magistrate before 
inquirt to another ^visw^— Right of District 
Maip;is^ate to order the charge to be inquired by . 


Jjvr/sff/cf/ojf— •( Continued ) . 

4— (Of Oriminal CoMrts)— 'CowcZw^ed). 

the Magistrate who was transferred to (fhe other 
division. See Act XVIII of 1879 (Legal 
Practitionebs), No. 5, 8 M.L.T, 237. 

(2) District Magistrate declaring a person to 
ba a tout— Procedure- -Personal inquiry neces- 
sary — Opportunity to show cause. See Act 
XVIII OP 1879 (Legal Practitioners), No. 2, 
12 C.W.N. 842. 

^8.— (Of Hiffh Courts). 

(1) Htjh Court-- Jurisdiction over Snmbal/jur 
Distnct—Extensuiu of High Court's juris- 
diction to place not within jurisdiction of 
any High Courts if ultra wres— Interpre- 
tation of Statute— Reference to repealed 
Statute — 28 and 29 7ic,, 'c. iJ, S. 3. 

Under S. 3 of 28 and 29 Vic., c. 16, the 
Governor-General in Council can extend the 
jurisdiction of a High Court or any portion of 
its jurisdiction to a place not originally within 
the jurisdiction of any High Court. 

The proclamation whereby the Calcutta High 
Court was authorised to exercise jurisdiction 
over the Sambalpur District, when it was 
transferred from the Central Provinces to 
Bengal, was not ultra vires. 

The repealed provKsions of Ss, 18, 24 and 25 
Vic., 0 . 305, were referred to as throwing light 
on the construction of S. 3 of 28 and 29 Vic., 
c 15. 

Construction of Statutes by reference to 
repealed Statutes when permissible, discussed 
by Mookerjoe, J. Baleswar Bagarti v. 
Bhagarathi Das, 12 C W.N. 0.57. 

Stephen and Mookkrjee, 7.t, 

(2) High Court of Bombay— Tempo) ary in- 
jwiotion. — Injunction to a person not to 
proceed with his suit in the Small Causes 
Court at Bombay -J iirisdiction. 

The High Court of Borqbay has the power to 
issue an injunction against a person fromspro- 
oeeding in the Presidency Small Causes Court 
at Rombay with a suit referring to the same 
matter to which the suit in the High Court 
relates. Uderam Kesaji v. Hyderally Abdul 
Kayum, 10 Bom. L.R. 1141 
Macleod, j. 

• 

(3) Power of High Court to revise order made 
by a Civil Court under S, 59, Bengal Layd Regis- 
tration Act. See Act Vlt op 1876 (Land Regis- 
tkaIioii), No. 4, 35 0. 571. ‘ 
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Jurisdiction — {Continued) . 

5.— (Of High Coi^is)--{CoKcluded). 

(4) High Court— Onginal side, if may restrain 

disturbance of possession of immoveable pro- 
perty out of jurisdiction. See GontT ov Wakds 
N o. 1, 12 C.W.N. 1005. I 

(5) Complaint to Subordinate .)udge against 

pleader- -Similar complaint to District Judge 
being sent to Subordinate Judge for inqiiirv and 
report— Sanction to pleader to prosecute for 
perjury— Confirmation by the District Judge — 
Power of High Court to interfere with order 
of Subordinate Judge. See Oiv. Piio. Codk, 
No. JJ55, A.W.N. (1908), 273 * ! 

(6) High Court in revision has the power j 
ve-^ted in a Court of appeal to fi't a fresh date | 
for deposit of money. Sec Puk-umption No. 1, | 

11 0 C. 144. I 

I 

(7) Attorney’s application for taxation of his j 
bill of .costs for business not transacted in I 
Court -Jurisdiction of High Court to make j 
order — Rule 544 of the Bombas High Court i 
See Hiotr Coi iw Rulkr (Bomha^), No 6, 10 
Bom LR 76. 

(8) Ghair^mumhm land attached to a well, 
suit foi possession of — ■Chief Comt’s power to 
revise findings on facts relating to jurisdiction. 
See A(’T XVT of 1887 (PtNj\u Tkn \nc\), No I, 

12 PR 1907. 

(9) —of the Bombav High Court, to relic\e 

person residing in Shanghai canung on part- 
nership busmesb in Bombay — S 5, Indian 
Insolvent Act See Tnsoi.vkno \(t, No 1, 10 
Bom. Tj.R 84. • 

(10) —of the Court for the relief of liiBolvcnt 
Debtors sitting m Bombav— Order under S. 26 
of the Indian Insolvent Act (11 and 12 Vic,, c. 
21) against person outside the Bombay Presi_ 
denev. Sec Insolvkiscy Act, No. 4, 10 Bom. 
Ii.R. 77. 

(11) —of High Court to dispense with the pro- 
cRiction of the certificate mentioiied lu Rule IIG 
of the original side of the High Court— Power 
to interfere with the discretion of Board of 
Examiners, See Attorneyship Kxaminalton, 
No. 1, 12 C.W.N, 873. 

HOf Small Cause Courts). 

(1) Suit on ^ro-note against agricultunst— 
Ch XXXIX f C%v Pro, Code-- Deccan 
Agrtcidtunsts* Relief Act 


Jurisdiction— (Concltided^, 

-—8.— (Of Small Cause Courts)— (CZd.). 

Where the suit is for a sum under Rs. 1,000 
based on a promissory note, and the defendant is 
dll agriculturist, the provisions of Ch. XXXIX, 
Civ. Pro, Code, are not applicable. Jiecause be 
IS entitled to the procedure and benefits pres- 
cribed by the Deccan Agriculturists* Relief Act. 
The suit lies iii the Small Cause Court. 
Thaoomal Hanghanmal v Gul Mahomed 
Johurak, 1 S.L.K. 243. 

Lrt’As, J.C., ANT) Pratt, a.j.c. 

(2) Suit for a shaie of mesne pioliis, whether 
cogniwsablc bv a Court of Small Caubos. See 
Act IX OP 1887 (Smali. Cause CorRTs),No.«3, 
18 M.L.J. 88 

* 

(.-J) Sint to reco\cr moveable property dojxisit- 
od for safe ciistodv or its value— Jurisdiction — 
See Act JX of 1887 (Puovinciai. Small Cause 
C oi rt), No. 0, 9 P R, BK)8. 

(4) Suit foi compensation for improper attach- 
ment -Not excluded fiom jurisdiction of Presi- 
dency Small Cause Courts— Excluded from 
jurisdiction of Provincial Small Cause Courts. 

I See Limitation Act, No. 49, 4 N L.R 49. 

i (5) Question vvhcthei cheque was presented 
j within reasonable time, whethei one of fact — 

I Whethci the Small Cause Court can refer 
such rpiestion to the opinion of the High Court. 
Sec Act XV in 1S82 (pRu.sinKNC'v Small Cause 
j Courts), No 3, 4 M L.T. 89. 

f (6) Maintdiuabilitv of suit by auction pur- 
I eba.ser for refund of purchase money. See 
! Oiv. I>Ko. ('oi». No. 213, 114 P.B. I'JOH. 

Kamat Land 

—Acquisition of occupancy right in. Sec Act 
Vlll OP 1869 (Landlord and Tenant), No. 1, 
12 C W.N. 43G. 

Karnavan. 

(1) — of original tarwad ceasing to ropresen 
members of its divided taveris— proceedings in 
execution of decree against him not binding on 
such members without separate representation. 
See Malabar Law (Tarwad), No, 1, 3 M.L,T. 
189 

(2) See Makumakkathayam Law. 

Khasra. 

• 

— , admissibility of entries in remaiks column 
of. Sec Evidenx’e, 2, 11 O.C, 195. 

3763 HO 
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Siti. 

Amount sent by landowner for payment of 
«arlier kist— Collector wrongly appropriating 
it to later kist — Sale by Collector for realisation 
of earlier kist— Sale sot 'aside. See Act XI op 
1869 {Bkvknue Salt: Daw;, No. 1, 12 C.WN. 
-646. 

Xoran. 

A copy of Koran is a valid consideration for 
hiha bU ewat. See Mahomedan Law (DowEit), 
No. 3, 13 C.W.N. 160. 

• 

Xndhi Karnlni. 

Suit to recover— Jurisdiction. Sec Act XVI 
OP 1887 (Punjab Tenancy), No. 14, 95 P R. 
1907. 

Lac. 

— , description of — Deposit of lac on trees— 
Persons entitled to colled and carry away lac— 
Land let for agricultural purposes, not to be 
used to propagate lac. See Landlord and Ten- 
ant, No. 19, 4 N.L.R. 104. 

Lambardar and eo-sharer. 

(1) Pomrs of lamhardar to deal aith co-pat ce- 
nary lands— Lease for seven years. 

In the absence of a custom to the contrary, a 
lambardar, has no power, without the consent 
of the co-sharers, to grant a lease of co-parcenary 
land beyond such term as the circumsiances 
of the particular year or season may require (a). 
Tlkam Singh y. Khubi Ram, A.W.N. (1908), 
4)6«6 A.L.J. 173=30 A. 163, 

Stanley, c j., and Btiukitt, j. 

Iteferemes —(a) A.W.N. (1906), 257, F . , 
A.W.N. (1906), 277, D. 

(2) Suit by co-sharers against lamhardar — 
Lamhardar entitled to 6 per cent on the revenue 
—Agra Tenancy Act, 8. 159—** Other dues ” 
See Act III op 1901 (Land Revenue), No. 8, 4 
A.L.J. 781. 

ILand. 

(1) Land not being a ** house, manufactory 
or building ’* and not being reasonably required 
for full and uni^npaired use of a ** house, etc.” 
whether a part of such a house, &c , within 
meaning of S. 49 of Act I of 1894. See Act HI 
OP 1894 (Land Acquisition), No 20, 4.W.N, 
(1906), 63. 

*(2) Street Tram Lines whether land within 
meaning of S. 46 (1) (A), (a) of a Burma 
Municipal -whether such land is occupied 
by company within meaning o} 8s. 68 and 69 of 


LMd-^iConcluded], 

Act. See Act III op 189^ (Bubma Mvnkupa 

lity), No. 1, 14 Bur. L.R. 23. 

Land AcquisitJon Act 

See Act 1 of 1894, 

' Landlord and Tenant. 

(1) TenanVs tight to trees on the holdtnq— 
Injunction, 

The presumption of law, and the general rule 
in the absence of custom, is that the property 
in timber on a tenant’s holding vests in the 
Zemindar, and that the tenant has no right to 
cut and remove such timber But, in the 
absence of custom or of a contract to the con- 
trary, a Zemindar has no right to interfere with 
the enjoyment by his tenant of ^the trees upon 
his holdings as long as the relation of landlord 
and tenant subsists. 

Hence, where the Courts below granted to the 
plaintiff zemindar, an injunction, to restrain 
the tenants from offering obstruction to the 
cutting down and removal of the trees upon 
the holding, held, (affirming the judgment of 
Richards, .1.) that the injunction was improper 
and had been rightly refused. Ganga Dei v. 
Badham, 5 A.L.J, 99^8 M.L.T. 194:^A.W.N. 
(BH)8), 51 = 30 A. 134. 

Stanley, c.j , and Bukkitt, .i. 

(2) Tiattsfer of lenancif—Transfet appatent 
— Notice to old tenant — Validity of transfer 
not contested by him— Duty of landlord to 
grant patta tu new tenant, 

A person, claiming to have a patta tendered 
to him, as transferred from tenant, is bound, 
if called on, to produce the transfer, in his 
favour, for the Zemindar’s inspection in proof 
of his claim, but if it is apparently m order 
and if after notice, which it is the Zemindar’s 
duty to give, the old tenant does not contest 
the validity of the transfer, it is the duty (a) oE 
the Zemindar to grant patta texthe new tenant, 
even though there is no petition from the old^ 
tenant asking him to recognise the transfer. 
Yadlamannati Yenkatramiah Pantula v. Sri 
Raja Yenkata Rangiah Appa Row Bahadur 
Zemindar, 3 H L.T. 235»18M.L.J. 87. 

Benson and Wali^is, jj. 

Beference * — {a) 29 M. 88, D. ' 

(3) Landlord's iiUe, denial of, for first Ume 
%n suit^ effect of— Notice to quiU conditions 
entitkng tenant to. 
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Landlord and Tenant*-(OontinM(?f2;. 

The denial of title* for the first time in a suit 
does n^t disentitle the tenant to a notice to 
quit, for the reason that the plaintiff is bound 
to show that at the date of suit ho had a com- 
plete cause of action fa). Peria Karuppan v. 
Subramania Chetty, 3 M.L.T. 265-18 M.L.J. 
153=31 M. 261. 

Walt.is and MUNItO, JJ. 

References —(a) 17 M. 218 ; 15 B. 4a7; 13 C. 
96 and 28 0 136, F ; 17 M.L.J. 287, not h\ 

(4) Non- transfer able occuLyanoy holdinq^ 

transfer of—Ahandomiient — Permissive 

possession under ti ansferee — Landlord's 
suit for kbas possession. 

Where a tenant, having a nght of occupancy 
not transferable by custom, had given up to the 
purchaser possession of all the culturable lands 
of the holding, but remained in possession of 
honxpstead lands only by permission of the pur- 
chaser. 

Held that this was sufficient to indicate that 
the raiysithad abandoned his holding, and, in 
such a case, the landlord is entitled bo eject the 
taiyat and the purchaser and get hhas posses- 
Sion. Sailabala Debi v Srirani Bhattaoharji, 
11 O.W.N. 873 = 7 C.L.J. 303. 

BrETI’ and Sh^REIDOIN, JJ. 

(5) Ejectment, suit fof —Tenancies of home- 
stea^ land— Tenancy created befoie the 
Transfer of Propei'ti/ Art— Abandonment 
or surrender^ Notice to quit, if necessary. 

Previous to the passing of the Transfer of 
Property Act, tenancies of homestead land 
created for the purpose of habitation were not 
transferable except by custom or usage (a). 

Where there has been an implied surrender 
of the land, and the former tenant has aban- 
doned the land and transferred it to another 
and no longer pays rent for it, the landlord is 
justified ill regarding the conduct of the foimer 
tenant as amounting to an implied surrender 
and is now entitled to take direct possession of 
it (5). Hanuman Prasad Singh y, Deo Gharan 
Bingh, 7 O.L.J. 309. 

RaMPINI and PAttGmiU, .TJ. 

Befereftces :—{a) 25 0 . 896 ; 2 C.W.N. 122, 
sR.; 7 B L.R. 152 ; 16 WJR. 274, D. (6) 17 C. 
826, D. 

^(6) Bight of tenant in the ahadi on parti- 
tion be^men co-owners — Not (Reeled— 
Liability to pay rent— Ejectment. 


Landlord and fentkni’^iConttnued). 

A partition between the co-owners cannot 
injuriously affect the rights which a tenant 
possessed before a partition took place. 

Whwe, under a partition between two oo- 
owners, the agricultural holding of a tenant 
fell to the share of one co-owner, and bis house 
in the Abadi to the share of the other, held^ 
that ho continued to hold the house site as an 
appurtenant to bis holding and could not be 
ejected. • 

Held, further, that he wa^. not. liable to pay 
rent for his house site to the oo-owncr to 
whose share his house had fallen (a). Sadda,Y. 
Behari Singh, 5A.L.J. 237 (F B.)~ 3 M.L.T. 
371= A W.N. (1908). 123 -d30 A. 182 

Knox, Banerji and Aikmax, .m. 

References .-*~(a) A^.W.N. (1902), 60, doubted ; 

2 A LJ. 688, A W.N. (1901), 112, H 

(7) Disclaimef —Foi fciiurc 

There was no disclaimer by B of the relation- 
ship of landlord and tenant with A such as 
would cause h forfeiture of tenancy when B did 
not deny that he held the land as a tenant 
lU though he denied A’s title to tho interest of 
the landlord, A’s case being that he acquired 
the landlord’s interest at certain rent sales. 
H. Mathenion y Jadu Hahto, 12 G.W N. 525. 
Stephen vnd Doss, jj 

Heferenees —10 C.B.N.S 788 at p 790 ; 1 
M. and G. 135, 695, II. 

(8) Occupancy holding -Transferability, local 
usage uJ—Evide.ice to imve— Transferee 
alloioed to hold and pay rent as marfatdar 
-^Mutation of name on payment of selamL 

Where it was proved by evidence that for 15 
or 16 years hefoie .suit, occupancy holdings had 
been transferred in the Pergunnah as also in 
the Milage, and the landlords bad allowed tho 
transferees to hold posse«ision and pay ront as 
marfatdars and granted them receipts as such, 
but would nob substitute their names in tho 
sheristha unless some payment was made by 
way of selamt or nazar. 

Held, that the evidence was insufficient tc^ 
establish a custom or local usage of transferabi- 
lity of occupancy holdingh. Sreemutiy Kurmil 
Dani v. Sajoni Kant Singh, 12 ChW.N:^ 539. 

RaMPINI and SHABEUDDIN. JJ . 
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Landlord and Ttndkni^iCoMinu^dy 

(9) Fsjectment, mit for ^Cultivating raiyat 
^LeaseSf consirwtion of-^Occupanoy right 
atcrues tn what laud — Bengal Tenancy Act 
(YIU of 188%), S. 

irnder th^ provisions of S. 21 of the Bengai 
Tananoy Act, if a tenant is an occupanc} or 
settled raiyat in respect of some hinds in a 
village, he is entitled to possession as an occu- 
pancy raiyat of the whole of the lands he holds 
in the village, provided he holds them (that is, 
the lands other than those of which ^he an 
occupancy or settled raiyat) as a raiyat. But 
if he holds them as a tenure-holder, his occupa- 
tion of some lands as raivat will not give him 
the* rights of a raiyat in the other lands. 
Bttfrangi Rant v. M. H. Mackenzie, 7 C L.J. 
475, 

. , RaMI'INI and Bhktt, J.I, I 

(10) Partition between l&ndloids Rights of 
tenants, how far affected. 

Two landlords by effecting a partition between 
themselves of their co-parcenary holding, 
cannot iiiiuriously affect the rights possessed 
by a tenant prior to the partition proceedings, 
to which he was no part\ . Dharam Singh 
Y. Bhoolar, 2 A.L.J. 588«A.W,N. (1908) 
123. 

Hlatk, j . 

( 11 ) F jectmenl, suit fur-'-'Iia>tdloi d and tenant 

— Denial of relation and setting third 
party as landlord in a in eoious rent sjit 
by soim of the landlords — Joint lessors 
putting *a/i end to tenancy— Tram fei of 
Property Act (IV ofl68it),S, 111— Inten- 
tion to determine. | 

A denial of the existence of relation of land- 
lord and tenant and setting up a third party 
as landlord in a previous rent suit by some of 
the landlords amounts to renunciation of all 
by the touant The latter, therefore, incurs a 
ha’oilitv to have his tonano\ forfeited. 

Though in England any joint tenant may 
put an cud to his demise so far es it operates 
on his own sKares, whether his companions 
join him in putting an end to the whole lease 
dr not, \et according to the Indian de<.Jsioiis 
the relation created by the several joint land- 
lords continues until there exists a new and 
tomplete volition to change it. This is the 
law when the khas possession is the relief 
asked for against the tenant but not in oases 
of trespassfi^ and tenants when hhas posses- 
sion is.uot lotight for 


Landlord and Tenskni-’iContinued), 

Where the relation of jornt JiinDdlords conti- 
nues, the tenancy of the lessees cannot be put 
an end to except by all the lessees actidg to- 
g6thi*r 

Under S. Ill of the Transfer of Property 
' Act, all the lessees muat show their intention 
to determine the lease before they can succeed 
in a suit for ejectment. Bhikharee Ram Mo- 
hoovi Y. Dhakeswar Pershad Naraln Singh 
and Shiboo Ram Mohoori y. Dhakeswar 
Pershad Narain Singh, 7 C.L.J 483=^35 C 
807. 

Rampini and Shakfuddin, J.I. 

Lefeiemes — 'a) 11 H 044, /.* ; 6 C W.N. 
675,3(J.L.J 201, 'D. 

(12) Rent, suit for— Separate collection Suit 
to recover fractional share of lent. 

One of the r o-sharei landlords who used to 
collect his share o*f rent separately can sue to 
lecovei arrears* of rent due to him in respect of 
his fractional share. Grindra Chandra Pal 
Chowdhury v Sreenath Pal Chowdhury, 7 
CJj.,1 512. 

MaC1.F\N, C .1 , AND Doss, J. 

Hefeiences —32 C. 567, D ; 21 C. 869 , 24 C 
143 32 C. 836, R. 

(13) Landloid and tenant — Co-sharer land- 
loid-StiU for entire rent — Co-shares s 
made defendants — Maintainability of suit- 
‘ Landlord,* who is— Assignee of land as 
uell as of arreats of lent. 

A co-sharcr landlord is entitled to maintain 
A suit for the entire rent, if his co-sharers are, on 
their lefiisal to join as plaintiffs,, made defend- 
ants m the suit (a). 

The [KTSon to whom the land, the rent 
for which IS claimed as also the arrears of rent, 

IS transferred is an assignee of the whole interest 
of the landlord and is a ‘landlord’ within the 
Bengal Tenancy Act (6). Saghi Kumar Mir^ 
babar v. Biftanath Banevji, 7 G.L J . 425. 

Maclkan, c.j., and CJoxe, j. 

Hnfeiences —(a) 7 C.LJ. 139, F. (5) 4 
C.W.N. 005, D. 

(14) Landlord and tenant’— Landlord jointly* 

inkrested m holding -^Partition, if effects 
a division of the holding. «> 

Plaint^ held land in joint tenai}cy with the 
defendants under herself as the landlord, The 
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Landlord and T6nant-~(C(jje^tNii6d)4 

t^harciS of the plaintliT and the defendants having 
been separated by partition, the defendants 
contended that the plaintiff could not sue them 
for rent jointly but must bring a separate suit 
against each tenant. 

Z2eh2--tbat there was only a division of the 
land, and not a division of the holding and the 
tenants remained jointly liable to the landlord 
for the entire rent. Dukh Haran Singh y. 
Musitt. Bibee Soghpa, V2 O.W N. 568. 

GKIDT ANJ) Ch1TT\, .1.7. 

(15) Tankt-teiiure — Rei)^itie-sale^(Act VII 
of 1868 /i.C,), Sa. I and ll—Hjectmmt — 
R^ocmie Sale haw (Act HI of 1839), S. 29 
— Subsisttnq title at date of suit — Title ^ re- 
cogmtwn of, as ta tlidai , if sufficient to 
give right of suit—"*‘ Berenue" and 
prietor'* meaning of—^lanhular, amount 
due from, and payable to Oooernment — Be- 
rn me— Sale by Collector for (rowmment 
dues^ if legal — Occupancy raiyaU, protection 
of, from ejectment— ‘Sale t effect of — Stilt, 
frame of— ‘Multifarious hesS“Tankt tenures, 
nature of settlement of— Regulation V II of 
1822, S. 10, clauses 3, 4, 5, 7 and8‘—09igin 
and incident of such tenancies. 

The word Rc\enue,’’ as definerl in Act VII 
of 1808 (II C.) includes ever) sum annually 
payable to the Government bv the propnetoi of 
an estate or tenure in respect thereof ; and the 
word ‘‘proprietor,” includes any tenant b> 
whom any estate or tenure is held direr th 
under the Government. , 

Upon the disappearance of the Zemiodais who 
held the tenures (tan^i tenures) directh from 
the Government under successive temporary 
eettleinents, upon their refusal to take fresh 
settlements at the time of a re-settlcment, the 
tankidars c^me into direct relations with the 
Government and beoame proprietors of the 
tenures which were thenceforth he id by them 
under the Government within the meaning of S. 

1 of Act VTl of 1868 (B C.) and the sum annu- 
ally payable by them in respect of the tenures 
would be rightly described as revenue, within 
the meaning of the same provision of the law ; 
and the Collector has ample authority to bring 
such tenures to sale under the provisions of Act 
^11 of 18C8 (B.C.). 

If Ahe tankidars in a body are the tenure- 
holders liable^for the payment of the Govem- 
tneut reveuu^i, each of them prima facie has to 
< 30 Dtribute aiportion of the sujii payable. The 
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payment of such sum by any tankidar is pay- 
ment by him in his character as a member of 
the body of tankidars ; merely because he culti- 
vates the land in his occupation, ho cannot be 
regarded as a cultivating raiyat under tho 
entire body of tankidars which includes himself 
as a member The tankidars cannot therefore 
be regarded as occupane\ raivats protected 
froth eviction under S 14 of Act Vll of 1868 

The cause of action of a plaintiff suing in 
ejectment cannot be affected by the title under 
which the defendant prefers to hold possession. 
What concerns the plaintiff is that anothei*iH 
wrongfully in possession of what belongs to him 
and that face gives him his cause of action. 
What the plaintiff is entitled to claim is the re* 
oovory of possession of tho land as a whole aifd ‘ 
not in fragments, aad all persons who oppose 
him m the enforcement of that right arc 
ooncerned in Uis cause of action and ought 
accord ingh to be made partus to the suit 
in which he seeks to eject them, and parti- 
cularly so, when they combine to keep him out 
of posse6.sion (a). 

It cannot be affirmed as a matter of law that 
upon default of payment by a tankidar, tho 
entire village is liable to be brought to sale so 
as to destroy the right of all tbe tenure-holders. 
The question depends upon the circumstance 
whether tho settlement originally was under 
els. 3, 1 and 5 or under els 7 and 8 of b. 10 of 
Keg. VII of 18i22. 

The fundamental distmctioii between the two 
kinds of settlement is that in the case of settle- 
ment under els. 2, 6 and 4, the settlement is 
made with a Sadder Malguzar who i epresents 
ail the persons interested ni the prox)erty, and 
his default makes the enure tenure liable for 
sale unless there is a provision to the contrary 
in the settlement , and in the case of a settle- 
ment under els. 7 and S, there is a settlement 
with a selected person as Sudder Malguzar, bat 
his default does not make the entire tenure 
liable to sale, unless there is a specific provision 
to the contrary in the settlement. 

A settlement can be made under els. 7 and 8 
only 111 the case of cultivating proprietors who 
hold their tenure m puiteedari of bhyacharee 
or similar form (c). Battdhu Aoharja v. Mathni * 
Bahar Bingh, 7 C.L.J. 460. 

Mookkiwbe and Holmwood, J.I. ^ 

Refereiiee.i :—(a) 29 0. 871, B. (6) 14 
1 Mid 15 W.R. 141, B. 
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(16) Abatement of rent of portion of which 
tenant did not obtain pomssion^BengcU 
Tenancy Act {VIll of JS8S), Ss. 38 
and rt2^. 

Whore in a suit for rent a tenant who did 
not obtain possession of a portion of the lauds 
let out to him, pleaded that ho was not bound 
to pay rent of that portion. 

HeW,— that he was entitled to say, so and it 
was not necessary for him to bring a separate 
suit for abatement of rent. 

That a suit under Ss. 38 and 52 of the Ben- 
gal Tenancv Act was not necessary, as those 
sections do not apply where the tenant has 
never been pu); into possession by the landlord. 

Blba Kumari Debt v. Biprodas Pai Chow- 

•dliury, 12 C.W.N, 767. 

M/LfTIiFAN, n.T , AM> DoSS, J. 

(17) Concurrent leases^Landlord entitled to 
recover rent only ae aqainet second tesscu 

jtfeWthat where a lessor executes two con- 
current leases of the same property, that is to 
say, two leases m which the term of the second 
oommences before the term of the hrsi has ex- 
pired, the vsecoud lessee is to be taken a^ the 
assignee of the los^^or’s interest during the con- 
current portion of the terms, and the loshor 
after the execution of the second lease can re- 
cover rent only from the second and not from 
the first lessee. Bam Anant Singh y Shankar 
Singh. A.W.N (1908), 152 -5 A.U.J. 423-30 
A. 369. 

Stvnlky, c j., and Kauaviat Hi sain, j . 

Heferencp — (a) 3 C and K„ F. 

(18) haniloid partmt with his interest after 
the accrual of rent, if he has a first charge 
— Decree, character of--Putn% Uegulatio i 
(VIII of 1819), SJ8, cL (t) —Durputmdar'e 
lien, %f superior to landlotd's charge^ 
Bengal Tenancy Act [Vlllof IS8S), S. 16o 

There is aot];nng m the law which disentitles 
a landlord to a first charge, bocause, after the 
accrual of the rents he sued for, he parted with 
his interest in the zemindar I (a). 

The character of the decree a suitor obtains 
^depends on the nature of the claim, and of his 
right to the relief sought foi;, aud is not altered 
by any oha|ige in his position which may have 
tidtCn place subaeiiacnt t liiie accrual of his 
right tp sue ib). 
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' A durputmdar in pisse^sion of putni under 
S. 13, cl. (4) of the Putni Regulation has only 
a lien, not a first charge, on the putni. 

A landlord, who, though after the accrual ot 
the rent sued lor, parted with his interest in 
the zemindari, has a priority over a person hav- 
ing a hen under S. 13, cl. (4) of the T^tni 
Regulation, and can, under S. 165 of the Ben- 
gal Tenancv Act, sell it free of all encuiubran- 
ces. MaharaJ Bahadur Singh v. A. H. Forbes, 
7 O.L.J. 652-35 C. 737. 

RaMPINI and SHAItFUDDl^, JJ. 

References — (a) 6 C.W.N. 91, Cous. (5) ‘3. 
C.W.N. 604 and 81 C. 550, not b\ 

(19) fjBOJse— Lessee cannot obtain ownership 
by presctiption— Right of landlord to cart y 
away trees on tenant's lands^TenanV s 
right to the natural produce of trees— 
Deposit oj lac o i trees — Persons entitled to 
collect and carry away ino—Land let Jor 
agricultural purposes— Not to be used to 
piopagate lac — Tenant leaving certain plot 
unploujhed — Growth of inilas ttee—^'len~ 
anVs 7 iglit to cut palas trees when arises. 

*‘0nc6 a tenant always a tenant.'* Where a 
teuant has possession anl cnjoyineut of certain 
land bv virtue of his lease, he can never obtain 
ownership by proscription in any part of his 
leasehold, during the term of the lease {a). The 
ownership in trees standing on tenitucy laiidt- 
IS always with the landlord, and whene^6r such 
trees, or any parts thereof, are severed from the 
soil, under the general law, such trees and parts 
can be taken away the landlord. This general 
law may bo varied b> contract or custom, but 
in the absem^e of these, it is the law to be applied 
(6). While the landlord is the owner of the trees 
on the lands of his tenants, the tenant is en- 
titled to the natural produce of such trees, 
namely, fruits and flowers as long as there is no 
custom or contract to the contrary (c). 

Lac IS a dark red transparent resiti which m 
the deposit of an insect on the twigs ol the palas 
or parsa trees. It is neither timber nor fruit. 
It can only be collected by lopping off the twigs 
to which it IS adherent. These several branches 
of the trees standing m tenant's lands are tlio 
property of the landlord, and lu the absence of 
a special contract or •custom to the contrary} 
the lac spontaneous!} deposited must go with 
them. The landlord is entitled to enter the 
land, inb reasonable manner, for the purpose of 
collecting and carrying away such produce.. 
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Where there is no custom or contract to the 
contrary, the landlord or tenant cannot make 
use of the land let for agricultural purposes 
for the propagation of lac, for, where the letting 
is purely for agricultural purposes, the tenant 
is bound to occupy and use the land for agri- 
culture and for purposes subservient to agrioul’ 
ture. The landlord may take such reasonable 
steps as may be necessary to protect the lac 
already on the trees. But with the protec- 
tion and removal of existing lac, the land- 
lord's right comes to an end, while the 
tenancy lasts. The occtq>ancy right over 
the entire holding lies in the tenant, and 
for the time being, be is in physical possession 
of the trees. The landlord cannot disturb that 
possession. Hb cannot conserve the existing 
plantation, nor add to it, as if it were situate 
on his home-farm. The tenant can use the 
entire area for agricultural purposes and, ex- 
cept with his consent, the landlord cannot ap- 
propriate any part thereof for lac industry. The 
tenant can insist on the removal, within a rea- 
sonable time, of the whole existing lac, so that 
he may clear the land for the plough. But it 
is only when the tenant is ready to bring any 
area under the plough that he can insist on the 
necessary clearance; otherwise he may render 
himself liable m damages. Hiria v. Mahomed 
Sirajuddin Khan, 4 K.L.B. 104. 

Stan VON, a.jc. 

liefercHces : — (a) 3 C.P.L.R. 160, F. (6) 
22 C. 742 ; 21 A. 297 ; 23 A. 211, relied on ; 23 
A. 126; 10 C.W.N. 425, not appL (c) 1 C.PJi.R, 
145 . 7 C.P.L.R. 7, relied on, 

(19-a) Non^agncvltural land — date from which 
tenancy runs—NoUce to quit — Validity — 
Collector signing notice on behalf of Govern- 
ment, 

In a case where it was quite uncertain as to 
what was the datjp from which a tenancy in 
refpect of non-agricultural land ran. 

Held, per Rampini, J.~That the presumption 
was that the tenancy was a monthly tenancy 
expiring with the last day of each month of the 
Bengali year. 

Where the notice to quit with respect to 
such a tenancy was dated the 25th Jul^, 1899, 
and was served on the tenant on the 8th of 
August following, and the tenant was desired 
to quit on thealast day of the month of Chait 
130G (12th A^ril, 1900). 


Landlord and Tenant— (Cotihnued), 

Held, per Rampini, J,— That the notice was 
valid. 

• 

Further, that, when such notice was given 
on behalf of Government, the Collector^ was 
competent to sign it. Rakhal Chandra Tewary 
Y.The Secretary of State for India in Coanoflv 

10 C.W.N. 841 = 8 C.LJ 34 

Rampini and WooDiiOFi ji:, jj 

(19-6) stilt bp mortgagee's heiis tv recover 
possession of land from mortgagor's heir on 
failure to pay stipulated nut— Omission to 
apply for mutation of names, effect of— 
Punjab Tenancy Act, 1887, S 77 (3) (e).* 

By a deed of mortgage, certatn land was 
mortgaged with possession, and the mortgagor 
agreed that, for a term of six years, he wouli} 
hold as tenant undej; the mortgagee and pay 
rent at a certain rate. In default of payment 
of rent, he was to pay interest at a certain rate, 
and in default of redemption m six >earB, the 
land was considered to be sold. No interest or 
cent had over been paid nor had the mortgagee 
applied for mutation of names in his favour, 
although ho was bound to report the acfiuisition 
of his right b> S. 34 of the Land Revenue Act. 
After the death of the parties to the original 
transaction and after 12 >ears had elapsed, 
during which no action had been taken on the 
mortgage, the mortgagee’s heirs sued the 
mortgagor’s heirs for possession under the deed. 
Held, that the mortgagor’s heirs did not occupy 
the position of mere tenants of the mortgagee 
and that the plaintiHs were not entitled to be 
put in possession as landlord, inasmuch as the 
mere execution years ago of a document of that 
character not acted upon lu au> way and not 
even brought to the notice of the revenue 
authorities could not be held to alter the statue 
of the owner into that of the tenant of the 
mortgagee. Nizam y. Budhan, 1 J’ R. 1908 
(Rev.) =6 P.W.R. 1908 (Rev.| 

Wilson, f.c. 

(20) Wajib’Ul-arz {1884)— Tenant's right to 
cut down trees with landlord's consent— 
Refusal of consent, grounds for. 

A clause in Wajib-ul-avA of 1884 provides that 
the tenants can, with consent of, and after in- 
forming the landlords, out trees situated in their 
court-yards, fields, when required for agricul- 
tural implements used or for the repairs of dwell- 
ing houses. The intention of Wajib-ul-arz ia 
that the tenants should ordinarily be entitled 
to cut down trees for the purposes mentioned, 
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but that the landlord should have the oppor- 
tunity and the right to prevent the unjustifiable 
exercise of this power, or its abuse, aod not 
that he should he entitled to forbid the tenant 
to exercise the right at all, without assigning 
any reason at all. Biibhan v. Nlamat Khan. 
2 P.R. 1908 (Rev.). 

Wilson, f.c. 

(21) Right to sue — Incumbrances, suiitoaooxd 
^Purchaser from a jtui chaser at a revenue 
Sale Putmdar — Permanent Seitlementf 
tenure from before — tjong possession— Pre- 

• sumption— Direct evidence, 

A purchaser from a puiclni&er at a nalo 
for arrears of (Government revenue as well a« a 
futnidar are persons who can sue to avoid en- 
cumbrances or under-tenures created since the 
permanent settlement. 

It 18 not necessary that direct evidence should 
be given to prove the existence of a tenure from 
before the permanent settlement m ord( r that 
it might be protected from avoidance on account 
of pale for arrears of (Government revenue. A 
presumption in favour of its existence arises 
from the proof of the existence of a tenure for 
a very long time, say from 1824 (a). Ananda 
Chandra Poddar y. Kunjo Behari Pal. 8 
C.L.J. 177. 

Mitha and Bkll, jj. 

References — (u) 14 M T.A. 152 (173) and 12 
B.L.R. 210 (216) fP.C.), R. 

(22) Defauit of landlordSah of tenant's 
crops more than necessary to satisfy arrears 
of rent — Benefit of balance — Presumption 

Where the tenant's crops were attached 
for the default of the landlord, and more cropp 
were sold than were suinciont to satisfy the 
amount of rent in arrears, it must, in the absence 
of evidence, be presumed that the landlord had 
the benefit of the balance and that he is account- 
able therefor to the tenant, Ban^asamiNalcken 
y. V. N. Satninada Pandaram, 4 M.L.T. 65. 

Whitu, C.J., AND Sankaran Nair, j 

(23) tiondloid's right to restrain tenant from 
cutting fruit bearing trees, 

A landlord is entitled to restrain the tenant 
from cutting down fruit beariug trees (a). Raja 
Thimmanarayaaam Bahadur Garu v. P. 
Rama RayanunGaru, 4*M.L.T. 187. 

Baniukan Naib ani aIidur Rahim, jj. 

. ’ Refmnce (oi) 3p M. 166, F, 


I Landlord and Tenunt— (Continued). 

I (24) Fjectnient — Notice to guit—InteceBse 
termini, persons having ^ rights of— Form 
of noime— Damages— Acceptance of tent 
aftei expiry of notice to quit, if waiver. 

An mtercsse termini is an existing real light 
which gives the owner thereof an immediate 
right of entr> and, consequently, entitles him 
to serve a notice to quit to the tenant in 
possession 

The plain tiH who had an interesse termini 
gave notice to quit, through his attorneys, to 
the defendant, a tenant in possession, in the 

following terms — “ We give you 

notice that oui client will rcquiie you to \acatc 
and give up possession of the premises on the 
29th February now next, and rthat should you 
fail to comply with the request, our client will 
take pioc.eediogs against you to eject you from 
the premises, and he will charge you the sum 
of Rs 350 pci mensem as damages sustained by 
him during such period as you continue in pos- 
hossiou after the 2yth proximo.” 

Held, it was good clear notice to quit and the 
addition of the second portion of the notice did 
not vitiate it (a) 

The defendant began to occupy the tenement 
from the Ist April, 1004, and submitted that the 
notice to quit ought to have been made to expiie 
on the Ist March and not the 29th February 

Held, the notice to expire on the 29th 
February wat* good, although it would be more 
usual to make the notice expire on the 1st 
Marph (6) , 

A pLiintill wYio has an interesse termini, may, 
if his right to immediate entry is intorieied 
with, maintain an action for damages (c). 

Adolphe ShFager y Emma Price, 12 G W.N. 
1069. 

Fj^LrCHKll, j 

References — (a) 7 A. 899, diss,, 4 Ex. D. 201, 
P., I TJonglas, 176, li. (b) (1895) I Q.H. 378,/. 
(c) 32 W B. (Eng.j, 943, P. 

(25) Closing of irrigation channel— Act of 
Government servant— Authorised by statute 
— Tortious eviction — Bight to withhold rent. 

Plaintiff sued the Manager, Encumbered 
Estates, alleging ih(|it he had taken a lease frqm 
the defendant of certain lands irrigated by a 
certain canal, and that subsequently thi' Exe- 
cutive Engineer “ illegally” closed the said canal 
and deprived the lands of their ut&ityL Plaintiff, 
therefore, claiiped damages fox the loss of 
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protits and prayed for an injunction to restrain 
the Msihager from recovering by warrant the 
rent reserved lu the lease, as the closing of the 
canal was a breach of the lessor’s covenant for 
possession without interruption. 

Heldt that, as the plaint averred that the 
interruption was caused by the Engineer who 
acted illegally, the plaint ill’s remedy was against 
that otiicer and not against the Manager, and 
that the covenant was not a covenant against 
tortious eviction. 

Held also that the Engineer,' in so doing, was 
not .acting as the agent ot the (lovernmont (it'., 
<if the alleged paramount title), •as the duty was 
imposed upon him, not by the will of (rovern- 
mont, but by statute (e,g , the Bombay linga- 
tion Act VI 1 of 1879) («.). Dayonial Adatmal 
V. The Manager, Encumbered Estates in 
fiind, I;, S L B. 244. 

Lltar, j.c. and Puatt, a.j.c. 

liefeiencea ~(a) 33 L.J.C P 199 , 28 B. 314 , 8 
W B. 327, 11. 

(26) Forfeiture bg tcnant—Inteiitioib to delet- 
mine lease — A’o act shoimng such intenhun 
—Whether suii can be brought befote any 
such act ta done. 

Where a plaintilT neither proved iioi .tlleged 
that, before bringing his suit for eiociing a 
tenant, he did any act showing his intention to 
avail himself of the forfeiture, on which the suit 
was based, and determine the lease, held that 
the plfibintiff was not entitled to rely on ^he 
forfeiture. Yenkataramana Bhatta v. Gundu 
Raya, 4 M.L.T. 221-31 M. 403. 

Arnold Winii:, c j., and Blnson, j 
Beference 33 C. 339= 3 C.L.J. 274, F. 

(27) Bight uj zemindar to include “ Piratla- 
varu ” cess in the paltah. 

The cess called “ Piratlavaru " cess, being a 
merg voluntary contribution, the landlord is 
not entitled, as of right, to insist upon the cess 
being included in the pattah la). GuUa 
Yenkatasubbanna v. Raja Yengoti Govinda 
Krishna Yaohandrula Ya Yarn Bahadur, 4 
M.L.T. 438. 

MUNllO AND PlNHEY, JJ. 

Reference (a) 28 M. 43, F. 

(28) '3enani building on zemindar^ s lai,d — 
Non-interveniion of zemindar's ogeMl — 

Acquiescence— ‘Fstojjpel, 


Landlord and Tenaint— (Continued), 

Where one person builds on the land of 
another, an abstinence,by the owner will not be 
sufficient to raise an equitable e«>toppej against 
him. In addition to the abstinence <fij his part, 
there must be a mistaken belief in the builder 
that the land was his own. Muhammad 
Umardaraz Khan y. Maru, A.W.N. (1908), 
282. 

Kara MAT Husain, j. 

References —21 A. 496 ; 16 A. 328 , 27 A. 338 ; 
29 A. 658 , A.W.N. (1881), p. 114 , 20 A 248 , 1 
E and I.A. 129 , 1 A. 182, lefened to. 

• 

(29) Watei-rate — Increase— Absence oj exptess 
covenant in lease, as to aiyp^tionment— 
Rule to be followed. 

Ill the absence of any expiess covenant in* 
the lease, as to apportionment of any increase 
in watei-ratc, the incie.ised watei-rato t.hould 
be sharKl, like the local and village c(‘sses, be- 
tween the landlord and the tenant Sri Raja 
Kandu Kuri Beshamma Garu v Sooram 
Balaramaswami, 4 M L.T. 4CK) 

Milllii, j. 

(30) Const! uctiun of deed — Cess, habililyto 

\ pay— Cess AU (IX b.C. of ISf^O), S. 11— 

Moh'urari lease. 

.A perpetual mokmari lease implies th.it the 
tenancy is permanent, heritable and transfer- 
able, and that the rent is fixed in peipctuity 

It IS epen to the ZeninidaL and the tenure- 
holder to (jontraet themselves out of the pro- 
visions of S. 41 of the Bengal Cess Act, 

Where in a pcipetual mokuian lesse the 
rent was fixed by a clause which runs . — “ At 
varying jamas, to wit, at an annual uniform 
jama of Rs. 1,580 from 1284 to 1291 (Kasli)and 
at an annual uniform consolidated jama of 
Rs. 1,585 of the curieiit com from 1292 (Easli) 
together with abieab such .is ^elami foi Dusserah 
and lloli, Purkha, Sail, Road ce^s, Public 
Works cess, etc., all of which are included in 
that very tuin of Ks. 1,586.” 

Held, that the contract does not provide 
for the (jontingency which happened lu this 
case, namely, an increase iii the amount of 
cesses levied by the State. 

• 

Held, also, that if any additional cess is im- 
posed or if the amount of cess is increased, the 
incidence of the new burden must be regulated 
3763 41 
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according to the statute. Mahanand Bahai 
Hnumat Sayedunissa Bibi, T2 C.W.N. 164. 
Mookebjbe and Carpkbsz, jj. 

(31) Notice to quit --Demand of increased 
rent or ejectment in ilie alternative. 

When a landlord wrote to the tenant asking 
him to come to an agreement wuh him to pay 
increased rent, and concluded by saying “ other- 
wise I shall take stops to eject you«and hence 
you consider this as 15 da\s’ notice expiring 
with the end oC this month," 

1 

, Heldf that this was a good notice to quit. | 

Oanga Das Sil v. Ananda Chandra Roy, i3 • 

C.W.N. 146'. ! 

Stephen and Hodmwood, .it. ' 

« 

(32) Suit for possession by tenant against ' 
landlord and persons claiming melwaram rights 
under him— Court-fees Sec CouR'r Fees Act 
(VII OF 1870), No. 8, 17 M.L.J. 478. 

(33) Suit for ejectment — Notice to quit — 
Tenant at will— Agricultural holding— Notice 
addressed to tenant as trespassei if legal. See 
Ejectment, No 1, 7 C.L.T. 107. 

(34) Party cultivating specified land in ques- 
tion-proprietary title See Act II of 1901 
(N.W.P.), No. 13, 5 A L.J, 71. 

(85) — effect of non-payment of rent for niau> 
years on relationship of. See S^nad, No. 1. 7 
O.LJ 202. 

(86) Suit by landlord to recover possession of 
land after tenancy - Trespasser getting into 
possession during tenancy— Jurisdiction of 
Mamlatdar’s Court. See Act If of 1906 (Mam- 
LATDAft’s OoL'iiTs), No. 1, 9 Bom. L.R 1179 = 82 
B 46. 

(87) Mortgage of revenue paying land with 
possession— Mortgagee to receive molihana by 
way of interest and a certain rate within a 
fixed time, or to get actual possession in case 
of default— Relationship of landlord and tenant 
not thus created. See .Tfrisdiction (of Civil 
AND Rkvenve Courts), No. 9, 17 P.W.R 1908. 

(38) Land acquisition proceedings— Appor- 
tionment of GompcnsatioD between landlord 
and tenant— Presumption of permanency of 
holding from uniform payment of rent. See 
Act VinoF 1885 {Be;jioal Tenancy), No 9, 
12 C.’Sy.N. 432. ^ 

439) .Acceptance by landlord of muohilika exe- 
.outed by tenaht— Whether it is evidence of 


Landlord and Tenant— (CoR^tiiwsd). 

pattah boing dispensed with. See Act VIII ok 
1866 (Madras Rent Recovery), IJo. 8, 3 
M.L.T. 280. 

(40) Decree against hiudlord. if (hdmissibie in 
evidence agai nst tenan t See Sa le Ckktific atf , 
No. 1, 7 C L.J. 884. 

(41) Mortgage b\ tenant of absolute occupancy 
holding— Surrender by tenant of the holding to 
landlord — Landlord accepting rent from 
mortgagee in possession — Effect on eqiiu.y of 
redemption. See MortoaiiE (Uhi FitrcTr^BV), 
No 2, 4 N.L.R, 57. 

(42) Denial of landlord’-^ title — Subacquent 
receipt of rent' from tenant— Effect on forfei- 
ture. See Transfeh of Profwrtv Act. No 78, 
12 C.W.N. 587. 

(48) Lease executed by tenant m the name 
of A benamidar — Benamidar’s right to sue for 
lent. Sec Kvjdenck A(T, No. 34-6, 81 M. 461. 

(44) Tenant of lands in a joint muhal taking 
a mortgage with possession of a share therein, 

I liability of, to pa\ rent as tenant to the Jam- 
( hardar. See Act XXll or 1886 (Rent), No. 1, 
11 O.C. 75. 

(46) Tenant building structure on land ad- 
joining demised land— Forfeiture of tenancy 
See Lfase, No. 2, 53 P.R. 1908 

(46) Sub-division of holding— Right*^ of pur- 
chaser— Landlord's title not questioned. See 
Act VIll OF 1885 (Tenancy, Bengal), No. 17, 
8D.L.J. 161. 

(47) Landlord, even if an influential one, i«» 
not presumed to be in a position to dominate 
the will of Lib tenants. See Undue Influence, 
No. 1, 8 C.L.J. 135. 

(48) Execution of muchilika by tenant,, 
whethoi operates as acknowledgment of rent 
due— Admission by landlord through his pleader 
that claim was barred— Effect. See LiMiTAriON, 
No. 11, 4 M L.T, 88. 

(49) Acquisition of tenant right by one of 
several co-owners. See Co-ow'ners, No. 2, 
4 N.L-R 120. 

(AO-a) Attornment by donor’s tenant to donee 
under unregistered document. See TbansfAb of 
P iiOFEUT\ Act, No. 81, 4 M.L.T. 327. 

c 

(^) Lessee’s failure to renew lease— Forfei- 
ture See TitANSFER of pBOplaiTy Act, No. 76,. 
4 M.L.T. 816, 
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Landlord and Tenant-— (C'oncZuded). 

(51) Lessor and lessee — Payment of rent by 
lessee in good faith — Liability of the lessee to 
pay rent to the rightful owner. See Tuahsfkr 
OP Property Act (IV of 1882), No. 0, 10 
Bom. L.R. 1190. 

(52) Co-sharer landlords collecting share of 
rent separately — Whether separate tenancy con- 
stituted. See Reg. VTIT of 1819 (Putni), No. 1, 

8 C.L.J. 554. 

(53) Presumption of permanency of holding 
— Gase where it may be lej^ally ra.ade. See 
Ejectment, No. 5, 8 C.L.J. 513 

(54) Under-ryot m possessioij having paid 
rent due by ryot— Surrender by ryot— Effect of 
such surrender dn landlord's claim to fJias 
possession. See Act VIII of 1885 (BKNiiAii 
Tenancy), No. 14, 13 C.W.N. 97. 

(55) Contract between landlord and tenant 
modifying provisions of Act as to interest on 
arrears of rent See Act VUl of 1885 (Beni.ai. 
Tenancy), No. 12, 1.3 C.W.N. 95. 

(66) Entries in batwara ^tajjcis as to rent 
payable by tenant, whether evidenco against 
tenants. See Act V op 1897 (Partition), No 2, 
13C.W.N. 93. 

(57) Under-propnetor acquiring supenor 
proprietary rights — Merger of nnder-prop notary 
tenure. See Merger, No 1, H O.C. 188. j 

(68) Relationship of See J uiusukjtion op 
Civil, and Revenle Courts, No. 11, 5 A L.J 
30. 

(59) Landlord’s proportionate liability to pay 
wator-rate — Water supplied at tenant’s request. 
See Madras Act (VIII of 1865), No. 2-a, 18 
M.L.J. 563. 

(60) — See Lease. 

Landlord and Tenant Act. 

Sj|B Act VIII of 1869 (Bengal). 

Land Registration Act. 

See Act VII of 1876 (Bengal), 

Land Revenue Act. 

(1) -See Act XVIIT of 1881 (C. Pro.) 

(2) -Seo Act HI op 1901 (N.W.P. and, 

OUDH). 

(3) — Se^AcT XVII OF 1887 (Punjab). 

Land Revenue Code. ^ ^ 

See Act V op ,1879 (Bombay). ^ | 


Lease. 

(1) Condition for payment of rent m advance 
— Hvit by purcJiase^ of demised 2 ) roper iy 
foi Tent--llegtstratwn — Notice* 

0 

Certain jiroperty was leased for a term of ten 
years, the least* containing a provision to the 
effect that, if at any tune during tho currency 
of the lease, the lessor should demand any por- 
tion of the rent in advance fiom the lessee, the 
latter should be bound to pay it on obtaining a 
receipt. Sutisequcntly to the execution of this 
lease, the demised piopertv was sold by auction 
111 execution of a decree. The auction pur- 
chase! sued the lessee for rent, but was met by, 
the plea that the rent (‘laiinod had been paid 
to the lessor in advance under the tifrins of the 
lease. The U'dse was registere,d, and it was 
found that the auction purchaser had not made • 
inquirN of (‘ither the lessor or the lessee, as to 
whether or not any rent had been paid in 
ad\anci‘, according to the terms of the lease. 
Held that, under these eirt umstances, the 
plaintiff was not entitled to recover. Nand 
Klshore v. Anwar Hussain, A.W.N. (1008,). 
13 = 5 A.L.J. 91=3 M.L.T. 395 = 30 A. 82. 

St^NLE\, C.I., \ND BURKirT, J 

(2/ Tenant building structure on land cid^fOin- 
inrj dermsed land —Forfeiture of tenancy— 
Cofidition and terms the lease 

Where a lease proMded that the lessee should 
not erect any structure on the portion adjoin- 
ing that leased out without the lessee’s permis- 
sion, held^ that by the erection of new struc. 
tures without permission, the lessee did not 
forfeit his tenancy as the piovision relating to 
iion-interforencc was not a condition of the 
lease, but only its torm. 

A forfeiture may be inturredfor a breach of 
any co\enant only in case the lease contains a. 
condition oi proviso for re-entry for a breach 
of such covenant (a). Miran Bakhsh v Aziz 
Bakhsh, 53 P.R. 1908 = 106 P W.R. IW, 

Lal Chand, j. 

Uefere.we . — (a) 26 M. 167 ; 28 A. 400, U. 

(3) Lessor and lessee — Contract of lease — 
Suit for specific performance—Suit foi 
possession of immoveable property— Limi- 
tation Act (XT’ of 1877)t Arts, 113, lU, 
Sch. IT. 

Where the lessors contracted to give posses- 
sion to the lessees but did not do so, anil the^ 
lessees brought a suit for possession, more,than 
three years afterwards, held* that the suit was. 
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Xease— (Con ^ 2/^) 

one for the specific pcrforinancc of the coiitr.ict 
and w;ih governed bv, Art. 118, and not Art. 
144, Sell. TI, Limitation Act, and the suit was 
barred V)v time. Charna v. Bans Lai. 5 
A.L.J. .ViO^rA.W.N. (1908), ‘246 = 4 M.UT. 
446. 

AiKM\N and K\K\M\T Ht7S\1N, jj. 

(4) Lea^^ unregistered^ when admissible in 
evidence-^ Traiutfer 'jf Pro^etty .lc< (-V of 
1882), 5s 107 and 130—Jjie>i'*~ Charge — 
Assignmetii. 

Wlicre a lease which reipiires registration is 
, not legistcred, it cannot be put in fMdor!ft‘. 
)3ut, if parties to It have acted upon its terms, 
if corUin^eoiirse of c'onduc t has been pursued 
by cithei which, lu point of fact, constitutes 
the relation of landlord and tenant between 
them, and if, in pui nuance of that relation, one 
party has deposited moiic'N as security foi tlie 
due performaiite of covenants m tlic lease, 
then a. peison suing to rccovei the moMe^ 
deposited mav give ihc* lease ni eMdciice foi the 
purpose of proving his right to leoo.ei the 
deposit 

The admission of the lease for such pin pose 
does not cjontraveiic the provisions of the 
Rcgisti.ition Act, hetaiisc it is used foi a 
collateral puipo'se 

S UlT of the Transfer of fh()pert^ Act does 
not say that, if parties without an}' lease 
(jouduct themselves towards (3acli other as if 
the\ are landlord and t* naiit, and moneys pass 
from one to the other in puisuanec of that 
conduc t upon the understanding that it will be 
repaid iii a certain event, there can bes no right 
to rccovei that mono}, lu such a case the 
right to recoviii arisc-s, not upon the lease, 
because according to law no lease exl^ts, bub 
upon an indopeiid^'iit eijuity arising from the 
conduct of the parties and founded upon the 
law of estoppel. 

The mere fact that p.irties have descnb(‘d a 
transaction as a Mien’ or ‘charge’ cannot 
deprive it of its real nature, if in substance the 
transaclif/n is an assignment. Where a creditor 
purports to create a lien or charge on the debt 
due to him m favoui of another person, the 
word ‘ lien ‘ or ‘ charge ’ has no moaning except 
as giving the latter a right to recover the debt 
from the debtor. The transaction is in reality 
one whereby the owner of what in English Isw 
IS called a chose tn action transfers it to another. 
Avdetfhir Bi^aiiji y. Syed Biydar Ali 
Khaii, 10 Boin>L H. lUr. 

OHAHDAVAftKAJi AND BaTCHKLOR, JJ. 


LeMe^iConhnued). ^ 

(5) Accession to leased^ land by alluown — 
Right of lessee ^Transfer of Property Adi, 
S 108 — Difference between lands tempo- 
rarily mil 'dated and those becoming part 
of a river bed. 

By a lease-deed, the lessor gave a lease of 
his jaghir land to the plaintiff, which provided, 

I after giving the measurement of the land, 
that the lessee would be entitled evoi} season 
to cultivate them, both /,acho aud pa ho, and 
appropriate all produce realised from the laud, 
as also from tices, pasturage and fishing. At 
the foot of the deed, the boundaries of the 
jaghir weie given, and the boundaiy to the 
east was stated to be the iiver Indus. Subse- 
cpiently ‘200 jerebs of land woire washed away b\ 
the liver, and later cin a piece of land about 
‘2,000 jerebs was added to the jaghir b> ihe river 
haMiig receded. In a suit bv the plaintiff foi 
enforc ing his right to the ac'ceShions, the defend- 
ant contended that the jaghir was subject to 
large variations in area, through the action of 
alluvion, diluMon aud dereliction, and that all 
acec'ssions were held and cnijoyed h\ him as 
part of the jaghir. 

J[eld that the land in dispute was included 
111 the term “ kacho ” .i.ud that the plairitilf was 
entitled to such accession, not onl\ under the 
lease-deed, but also under S. 108, Transfer of 
Propc*rtv Act (a). 

The owner never lossCiS hih piopnetarv right 
111 the land that is merely inundated , it alwavs 
rpmaiiiB bis land and the water c\erjtiB not 
part of a public rivei. But when land hasonoo 
become the bed of a public river, it ce.iscs to 
be the property of the former owner until it is 
again lestored bv the river, and even then he 
can only assert bis right, if he can clearly 
identify the land (b) Seth Asandas v. Mip 
Hassan Khan, ‘2 Smd L.R. 1. 

LlI’A8{ j c., and Groucui, a .7 ( . 

References —(a) 8 B. ‘250 and ‘25 W. li^. 4JK), 
R (6) ‘2 B.U.C R. 845 (^47) , 4 I.A. 40‘2 and IB 
W R. 113, R. 

(G)— of co-parconary land foi sovoii years by 
lambardar without consent of co-sharers, 
whether valid. See Lambakdaji and Co-shaubb, 
•No 1, A.W.N. (1908), 50. ^ 

(7) Suit to set aside lease of co^iarcenary 
pr^erty— Jurisdiction. See Jurisdiction (of 
C ivil. AND Kevknup] Courts), No. 8, A.W.N'. 
(1908), 77. . 
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Lea wt-^\,Contmued \ . 

(8) Denial of title of Taudlord by oiu* of seve- 
ral joint leasees— Tenants not obtaining posses- 
sion of Nvhole area leased to them -Heferenco 
to lessor— No satisfaction— T,ikin;y[ lease of 
portion from stranger in ijossession— Forfeit- 
ure. Seu TttANSFEU OF PROPEirn Act, No. 78, 
12C.W.N. 587. 

(9) Lessee agieoing with lessoi topa\ lessoi’s 
lent to siiperioi landlord— Default — Sale of 
lessor's interest by supenoi landlord — ^Exe- 
cution of decree — Suit b\ lessor against losst'o 
—Sale not the iiatuial con&eqii^^u^^e of lessee’s 
default -Dut\ of lesaoi to pax lent— Lessee 
not liable for value of propertx See Limita- 
tion Act, No. 81, 12 C.W N. (128 • 

(10) Execution ofrdecree of Rent Court — -Suit 
foi possession and cancellation of lease— Lt‘ase 
made .if ter passing of \gra Temincx Act— 
V.iliditx of lease. See A('t XTT of 1881 (Rfnt), 
No. 2. .5 A''L..7 47‘2. 

(U) — grant(‘d bv Receiver — Piopei ii‘medv of 
aggiU'XTjd parties to sot it aside is to institute 
a regiilai suit .igdinst receiver and lessee— 
Arrears of rent or interest due under granted 
bv receiver cannot be de.ilt vvilh in intcr- 
loentorv application See Rkcmivrh No. 2, 12 
C.W N. 1021 

(12) Deeds executed bx piopiu‘t.irx body 
oxvmng X illage land cieating umqarra- 

ridari lights— Deeds constituted pi'rpotnal lease 
— Deads not binding on oxvners xvho did not 
j‘oin in then execution. See 0i stoms (Pi njah 
— Shamiovt Land), No. 1, 189 P L R. 1908. ^ 

(Id) Lessoi and lessee— Pax merit of rent hx 
lessee in good faith — Li.ihilitv of lessoi* to pay 
lent to rightful oxx'iiei. Sec Tuansfru of 
Phopehty Act (1V of 1882) No 9 10 Bom. 
L.R 1190. 

(14) Unregistered dastak allowing plamtitT to 
t.ikc possession of kind for cnltivatioii — .Doeu- 
menii not a lease within 6. 17 (d) Registration 
Act. Rko. XI OF 1825 (BenItAI. Alli vion 
AND Dilvvion), No 1, 8 C.L.J. .588 

(15) — if contract— Tenders, (jailing of, if neces- 
sarv See S(*EciFir Relief Act, No. 18-a, 18 
C.W.N. 129. 

(16) See Landloiu) AND Tenant 

(17) See Transfeu of Property Act. 

(18) LessiJt or representatives, effect of e.on- 
sent of, on position oL tenant by sufferance hold* 
iDg over and on that of his representatives. 


Lease— (C'O icluded) 

See Transfer of PitoPhuiv Act, No. 79, 18 
M.L.J.2f). 

(19) Liabilitx of lessees atcor tr.insfer^)f their 
rights foi rent — Lessees holding pornianefit 
leases included under term See Transfer op 
Propertx Acr, No 75. 12 C.W.N. 

(20) Oonein rent leases of same propertx — • 
Landlord entitled to reco\(‘r rent onl) as ag.iinst 
the second lessee. Sec Landlori^ and 'I’iaan i, 
No 17. A W.N. (1908), 15*2 

Legacy 

(1) — c*h,iig(*d on iinmoxe.ible jiropeitx — Pro- 
pel tx moitgsged bx executor xvho xxas also 
le-idiuix legatee Ij.ipse of tinm in p.ixing 
legaev — Exec.ntoi xxhethcr .ictiiig with leg*iteo*s 
cons(‘nl Sec K\K( i^’or.* \o 2, 12 (' W.N 
998. 

(2) Spor ih( oi (IcniOMstiaLixe — Non-uiera[»~ 
tion oflcgjKA Sec Win. No. 12 1»)9 PH 
1908 

(4) 'IVstator bc(iu(jathi>ig to widow lile interest 
in income of eeitain portion ot estate} — Legatee 
(widow) not mentioned in \xill as o.xecutrix, 
whether entitled to prob.ate Set* PiionAn,, 
No 1,78 P.L.R. 1908 

Legal PraotitionePB Act. 

See \er XVlll or 1879 

Legal Representative 

(1) Dee rec against Hindu vvidtixv --K(*xersion 
aiy h(*ns of the xvidoxv s husband resisting cxe- 
( ntion against lh(‘ii) on the ground th.it they 
xvere not tlu* l(*gil lepreseiitatixos of the widow — 
Proeedure. See (hx. Pro Codi , No 189, 
A W.N. (1908), 92. 

(2) Pniehaser sit auetion-sale in exet ntion of 
.1 decree on a second iiiortg.ige— Liabilitx to be 
joined ,is representative of )udgmoijt-debtor by 
,1 first inortgage(j-de(*reo-holder in pxet ntion of 
his decree See On. Pro. Codf No. 187, 1 
Sind L.R. 1.58 

(.‘3) Dispute as to who is — under S SG7, Civ 
Pro. Code, nature of. See Civ. Pro Cook, No. 
227, A.W.N. (1908), 1H\). 

(4) — of civditor not in existtnicc— Debtor ready 
to pay. See Contract Act, No. 1,4 M.Ti.T. 

m). 

* Legitimacy. 

—of children born as issAe of Rfth m/irriage 
by a Mahoinedan m presenci* of four li^ng 
wives. See Mahomkdan Law (Marriage), 
No. 1. 6 P.R. 1908. 



651 


THE OUFRENT INDEX. 3903. 


652 


iXettePB of Administration. 

a) ijettars of administration^ Joint family 
-^Probate and A^dminiatraiion Act, S. 4 
Se^'arate i^roxtsrty-^Daughter, right of, 
in pVoJerence to first cotisin 

Hold, that letter»i of admmiBtration cannot 
be granted. in respect of joint familv property. 

Held, further, that daughters ha\e a better 
right to letters of administration in respect of 
the separate property of the dec^'ased than a 
first cousin, AJndhya y. Hassamat Ram 
Daiya, U 0.0. 101 (B). 

0H\MIKU. J C , VNO K\ANS, A.T.e 

(2) Adm^nistmtio t bond-— Sureties' ImbilUy 
— J welters of adminxsiratum obiainud bg 
fraud— Effovt—MLmxipropriatwn by nran- 
tee—^Sareties not parties 0 fraud -Revo- 
cation of grant. 

Although letters of administration havti been 
obtained bv fraud, so long as the grant rfinains 
urirevobed, tho-gr.intee, to- all intents and pur- 
poses, remains the administrator, and ho alone 
represents the estate, and his receipts are valid 
discharges for all monies received liy him as 
administrator 

For his acts and defaults as adnunistrator his 
feurcties, though themselves not jiarties to tho 
fraud or cognisant of it, are liable, Debendra 
Nath Datt v. The Administpatop-Oenepal of 
^Bengal, 12 G.W.N. 802 (P.C.) 

Loud Macnachtvn, Loud Jamks ot Hkhi:- 
FORT), Loud Atkinson, Siu Arthtu Si <mi n 
AND Sir Ahthi h WinsoN. 

(-1)— must bo obtamed before suit, Sei- (’iv. 
Pro. Conn, No 7d, 1‘2 (J.W N. 7‘iH, 

bon.i'i non — Court fee See Coi itT 
Fv.m Act, No. 14, 4 L.H R. 255 

(5) Propei perhoii to administer estati' of Bur- 
mese Buddhist— Whethci such letters cjould he 
granted to an\ person othi r than the vMdow or 
widowei' of the deceased. See Act V or 3881 
(Probatf.. and Adviinistration), No. 1 4 

L.B,R. m. 

(G) Whether widow, to whom testator (»e- 
queathed life interest in portion of properties, 
entitJerl to Letters of Administration with will 
annexed, in respect ot her interest,^ See Pro. 
BATR. No, 1, 78 P.L.R. 11X)8. 

IiettepB Patent 

.(1) S. JS undsr — Whstbsr roniinei 

to points difffo'cd. 


Lettepi PoXeni^iCoHcluded). 

On an appeal from a judgment of the two 
Judges of tho High Court who have differed in 
opinion, the appeal is not confined to tho point 
upon which the learned Judges difierod, and the 
whole case is open on the appeal. K.Y.8. Sheikh 
Mahomed Ravuthep v. The Britiih India 
Steam Navigation Co., Ltd., 4 M.L.T. 110 
(P.B.) - 18 M L.J. 497. 

White, c.j., and Wallis and Sankaban 
Nair, jj. 

Rofereme — 11 M.L.J. 30, 

(2) Ss. 28, scope of. See High Court, 
No. 1, 4 M.L.T. 18G, 

Letteps Patent (Bengal). 

S. 15— Order of remand passed by a single 
Judge of High Court — Whether “judgment'’ 
— Appeal. See Civ. Pro. Code, No. 315-a, 36 
0. 10^)G. 

Letters Patent (Bombay). 

(1) Cls. 10 and ,39 — Jltyh Court — Disci- 
plinary jurisdiction — Order suspending a 
pleader from practice — Leave to appeal — 
Privy CounciL 

No appeal lies bv right of giant against an 
order ot the High Court under cl 10 of tho 
Ijetters Patent, as it is not in the nature of a 
final judgment, decree or order under cl. 39 ; 
and, theiofore, the High Court has no power 
to giant leave to appeal The aggrieved party 
mubC proceed bv way of petition to His Majesty 
the King foi leave to appeal. Ganesh 8. Dand- 
Irate v. Government Pleader, 10 l:^in. Tj R. 
21 =-32 B. 10()-=3 M.L.T. 131. 

Kniuht and Macleod, jj. 

(2) (M, 15— Ordei passed by a Judge sitting on 
the Oi’igmal Side of High Court requiring secu- 
rity from woman — Judgment. See Civ Pro, 
Code, No. 239, 10 Bom L.R. 337. 

Letters Ptktent (Calcutta, 1865). 

(1) High Court, Jjeiters Patent, 2565, DZ, 12 ; 
whether an ob jection that no leave ua*i taken 
under Cl 12 can be waived— Letters Patent, 
2565, Cl. 12— Registrar, power of, to grant 
leave under CL 12 of the Letters Va0nt. 

The Registrar has no power to grant leave 
» under Cl. 12 of* the Letters Patent, 18G5%(a). 

If the defendant is served and takes any step 
in the action except moving to se? aside the 
slrvioe of writ on him, he tsraives the objection 
• of want of jurisdietion on the ground that no 
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Lefcten Patent (Calcutta, ±Wd)—'\Ooii>cludcd), \ 

Seavo under Cl, 12 was properly obtained and | 
oannot be hoard (b\. A. J. King v. Seeretapy 
4 >f 8tate*fop India in Council, 7 C L.J. 441^ 
86 C. 394=^12 C,W.N. 705. 

Flktchke, j. 

References (a) 6 O.L J. 405, followed, (h) 25 
'Q.B.D. 244 and 19 L.J. (Q.B), 257, referred to. 

Libel. 

(1) Newspaper hbel— Publication for public 
benefit — Fair and bona fidS domnient, what 
constitutes— Admimstrahon of justice, how 
far iuatters for comment— AlleffaUo ns of 
facts to lie distinguished from comments - 
Imputation of criminal offence not comment 
—Privilege — Matters per «o libellous — 
Want of justificaiion , effect of— Da famation 
of a class— Rights of individuals of the 
class-^himtiation—Jtidge of fact and law, 
duty of. 

The admiinstrafcion of lustico is <i matter for 
'fair and bona fide discussion, but newspaper 
writers have to be careful as to the language 
they use, and it is essential for them to dif- 
ferentiate between comments and allegations of 
fact in which latter case, either the tmth of ; 
such allegations, or privilege must be estab- 
lished in order to successful h defend an action 
for the publication of the libel Imputing to a 
person the commission of a criminal offence 
does not CiOme within the range of fait com- 
ment (a). ^ J' 

In the case of a libel against ,i class of per- 
'»ons, if the description in the libel can be shown 
to bo applicable to one of such persons, that 
person may bring an action for damages for 
the libel (6). 

Several plaintiffs joined to institute a suit 
well within the prescribed period of limitation ; 
on an qjijection being raised as to misjoinder 
of parties and of causes of action, the plaint 
was amended by striking out the names of all 
the plaintiffs but one, who elected to continue 
to carry on tho suit so instituted within time ; 
held, the suit was not barred (c). 

Per H^rington, J. — A Judge in this country 
exercising the function of a jury would be 
bound to difeot his mind to those considera- 
tions to which, had be been summing up to a? 
jury, he would have been bound to direct their 


Llhtl— {Continued), 

minds. A.8. Barrow v. Mem Chandra Lahiri, 

12 C.W.N. 490 *35 C. 41^5. 

MaCT.KAN, C.J., AND HAttlNaUDN AND 

Fletcher, jj. 

References —(a) 4 P.. and F. 202^(223) ; 42 
J.P.P. 424 ; 11 App. Gas. 187 (190) ; 4 F. and P. 
983 (1006) and 31 L.J. Ex. 133 (136), followed, 
(6) 1 H.L.C 037, followed, (c) 1 (.^.B 771, 
followed, * 

(2) Privilege— Trade protective society — 

Information as to position of business men < 
supplied to subscribers for consideration — 
Volunteering of in formation— Welfare of 
society not served by such business— 
Ameiican authorities, value of. 

The defendants cainod on the business of a 
tr.ide protective society, their business con- 
sisting in obtaining infoniiation with reference 
to the commercial standing and position of 
persons in the State of New South Wales and 
elsewhere and in communicating such informa- 
tion confidentially to tho subscribers to the 
agencN in response to specific and confidential 
inqujiy on their part. 

Held, that the defendants arc realiv to be 
regaided as volunteers in supplying the informa- 
tion which thev profess to have at tbcir dis- 
posal, and their motive in carrying on the 
business is self-interest. 

That having regard to the method which 
will be naturally adopted in carrying on such a 
business, it is not for the welfare of the society 
that the protection which the law throws 
around communioatioiis made in logitmiato 
self-defence or from a bona fide sense of duty, 
should be extended to communicfitions made 
ftom motives of self-interest b\ persons who 
trade for profit in the characters of other 
people. 

In cases which are near the lino and in 
cases which may give rise to a diffcrenco of 
opinion, the oircumstanoe that information is 
volunteered is an important element for con- 
sideration. 

# 

Held, in an action for libel brought against 
the defendants by a firm in respect of whom 
the defendants had made communications to a 
subscriber, that the same were not made on a 
privileged occasion (a). 
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Libel • (Conchided), 

American nuthoritiefl not followed. Macin- 
tosh Y. Dun. 12 C.W.N. 1053 (P.C.». 

t 

Lonn^ Chancrllok, Lowd Ashhournk, 
Lord Macnagiitbn, Loud Robbrtson, 
Lord Atkinson and Lord Collins 

Referencett . — (o) 1 O.M. and R 181 (193) and 
1 Dc. G and S. 13 (28), rehed uu 

(3) Whether Jictiori for libel or Mauder will 
ho against accused persons defending themselves 
— Whether and when rei)lv to notices of action 
;ire priMlcgod — Whether such action will lie 
against judges, counsel, vvitncssos or parties for 
words wrUten or spoken during proceeding 
before Court or log.il tribunal. Sec Tout, No 4, 

, 18 M L.J. 353 

Lien 

(1) Companv—FiXpenditiire, incut red bv 
agent before wnicling up order, corning with- 
in S. 221 of the Contract Act— Agent’s right to 
lien on properties and goods in posscsrsion. Sec 
Contract Act, No. 3(>, 3 M.L.T. 217. 

(2) — created !)> S. Id, cl, 4, Putm Rogul.ition, 
1819, how cxtinguish(*d— Collector’s order, 
whether necessary — Recourse to rogulai suit 
whether essential — Extinction of lion, effect of 
— Lien, creation of statute— Whether statutorv 
liens can be created by consent — Mere treat- 
ment of under-tenure-htilder b\ landlord as 
usiifructuar\ encumbrancer, whether sufficient 
to create statutory hen See Rkl. Vni or 1819 
(PuTNi;, No. 3, 7 C TiJ. 004 

(3) Document pro\iding for ri'- payment of 
amount advancsed when mortgage is redocined 
without making it condition precedent, to 
redemption Whether document creates addi- 
tional lien on property, Sec Act XVIII of 1884 
(Punjab Couuts), No 3-a, 197 P.L R. UKXS 

Light. 

Right to — Substantial interference— Cause of 
action, when arises. See Easrmknt, No. I, 12 
C.W.N. 519. 

Limitation. 

(1) Appeal — T%me spent in review — Rre-emp~ 
lion^-Act IV of 1872 , S. 16 (af — of 
stnictures added , after purchase, 

mu that, m computing the period of limita- 
tion^ for an ap|ieal thi, time spent in prosocuting 
a review should be deducted (a). 


Limitation —(Co n tinued ) . 

Held also, that in makrtig demand of securitv 
under S. 10 (tj) of Act IV of 1872, the value of 
the property as it stood at the time of •r>ale can 
only be looked to, and not the value of improve- 
ments made by the vendee after puichase (6). 
Jagat Ram y. Jacob, 06 P.W.R. 1908 

Robrhtson, j. 

I llefereiu:e< (n) IK:! l*.U. IHMK, J’'. {b) 91 
P.R. 189-2, >•. 

(2) Possession 0 / land o.i dome dyuiq without 
heir in male line — Cause of action — Art^^ 
141, Sch II to iJimitatio i Act A”!' of 
1877 — Plaintiff to succeed on strength of 
hts Own title, 

field, that a churn for possession of iinmove- 
abl(‘ property on the ground that it was gifted 
bv plaintiff’s ancostois and that on failure of 
the donee’s male line plaintiff is entitled to 
succeed by custom, is barred by limitation if not 
brought within twelve \eais from the date on 
which the donee dies leaving no hen 111 the 
nmle line. 

Held, that plaintiff is to suocood on the 
strength of his own title and not on the weakness 
of that of the defendant. Badap Din y. Kale 
Khan, 03 P.W.R. 1908 

Ciiattkuji, .r 

(3) Appeal— Deposih uj appeal in the box put 
up for the purpose -Proper pi ese. nation - 

*- Siijficient cause -Indian LimitOftion Act 
XV of 1877, S 5— Civ. Pro, Code (Act XIV 
of 1882), S. 541— Important question of 
law— Punjab Courts Act XVIII of 1884, 
S. 70 (b) — Revision, 

Held, that, depositing a memo of appeal in 
the box put up bv an Appellate Court for the 
purpose, amounts either to a proper presenta- 
tion of it to the Court or is under second clause 
of S. 5 of the Indian Limitation Act (XV of 
1877), a sufficient cause for not presenting it 
within the time prescribed therefor , and that 
the presumption is that it has been deposited 
therein by the appellant or by any other person 
duly authorised on his behalf. 

Held, also that whether the circumstances 
disclosed in a particular case constitute a 
sufficient cause so as to bring it withiii the second 
Ibragraph of S. 6 of thg Indian Limitation 
Act XV of 1877 is an important question of 
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law und^r S. 70 (5) •(a). MeU Mai t. Natha 
Slajh, 71 P.W R. 1908. 

Rattigan, j. 

Refereiwei: — (a) 101 P R. 1890 and 99 A. 
GiS. JR 

(4) Mortgage without possession ^ by way of 
conditional sale of ancestral property by a 
childless proprietor — His luidow ‘elltng that 
property along with other and parting with 
its possession— Suit by reversioner to rec >v~ 
er—Hxpenses for “ Chelum ” ceremony no 
necessity — Art, I of nMiedule to Punjab 
Act I of 1900— Art, 141 of second schedule 
to Act XV of 1877— Applicability of the tuo 
article discussed • 

On tho 2nd December, 1886, R mortgaged 
liiB ancestral holding of 528 canals, 15 marlas 
by way of conditional sale, for Rs 1,200 to 
T, the mortgagor retaining possession. R 
died aT)out 1887. On the 7th November, 1889, 
hiswidfw sold the holding and some other 
land in addition, to 1’ for Rs. 2,000, made np 
of the said Rs 1,200 plus some interest there- 
on and Rs. 700 on account of a mortgage by 
herBolf which included Rs. 600 alleged to have 
been borrowed for her husband’s “Chelum.” 
On the 7th November, 1899. T’s sons re-sold 
the whole of tho land for Rs. 3,000 to K, 

About the end of 1001, R’s widow died and 
G re\ersioner of R sued the sons of T and K for 
possession of the land. 

Heldf by the Full Bench that (a) so far as 
the sate by the widow is concerned the sui^i is 
governed by Art 141 of second schedule 
to the Indian Limitation Act (XY of 1877) and 
is within limitation , and (6) it is beyond time 
as regards the mortgage by R. The pro- 
visions of the Punjab Act No. 1 of 1900 apply 
to this part of the case and under Art. 1 of its 
schedule the reversioner’s right to contest the 
validity of the said mortgage is barred. The 
moiiigage is not mlerged in the sale by the 
widfbw and the mortgagees are entitled to fall 
back on, and to keep it alive for their own in- 
terests and can hold the property until the 
said sum of Rs. 1,200 is paid to them accord- 
ing to the terms of the mortgage-deed (a). 

R^marki.-^Defects in framing Punjab Act 
I qf 1900 pointed out and iti^ early amondm^t 
recommended. 

Held^hy the Division Bench that a debt in- 
ourred by a M^omedan widow for expenses 


Limitation—' ( Continued ) . 

of her husband’s “ Cheluni' {i.e , the 40th day 
of death ceremony) is nob binding on his re- 
versioners Khiali Ra«n y. Gulab Khan. 70 
P.W R. 1908 (P.B). 

Reid, Robertson and Rattigan, jj. • 

References (o) 71 P R. 1898 , 90 P.R. 1904 
(F.B.), F, ^ ✓ 

(6 ) — Executor when debtor^ time does not run 
—Limitation Act, S. 10— Civil Pfocedure 
Code, *5 50 — Rai for limitation— Ground 
to get over this bar may be changed subse- 
gue ntly. 

Whore an executor who owes money to tlni 
deceased accepts the executorship, his debt be- 
comes at once assets, and ho is leaponsible for 
the amount of it. Tn that case no limitation 
would run as lone: as he remained executor oj 
died, whichever happened first 

When a plaintiff docs satisfy the requii*ements 
of b 50 of the Ci\ Pro. Code by stating what 
IB, 111 his opinion, the ground upon which he in- 
tends to get over the bar of limitation, he ought 
not to be piecli.dod from taking another, 
and not inconsisti'iit, ground, should he be later 
advised that the latter is the trucgiound (n). 
Yakub Ebrahim Sayani y. Bai RahImatbaL 
10 Bom. L.R .S46. 

Beaman, j. 

Reference — (a) 31 C. 195, dissented from,. 

(6) -Mortgage — Possession of joint immove- 
able property given in execution of money 
decree by one co-sharer to decree-holder until 
payment of decretal amount — Sale of his 
own interest by another co-sharer to stranger 
— Suit by vendee to eject decree-holder, 
Indian Limitation Act {XV of 1877), Art. 
136 — Adveise possession— Amendment of 
plaint not alloived. 

R and others m execution of their money de- 
cree applied for attachment and sale of land 
belonging to J and S. In July, 1882, J made 
over to R and others, the whole land to hold 
until the amount of their decree was repaid to 
them the produce being taken as equivalent to 
the interest on the decree money and revenue. 
S sold his share in the land to L who on 13th 
July, 1900, sued to eject R and others as 
trespassers ignoring the mortgage altogether. 

Held, that J’s making over the land, under 
the above circumstanpes, to R and others in 
July, 1882, was tantamount to mortgage of tba,, 
land. 


8763 49 
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tjimltation->(Con£inu«d) . 

HM, also, that L's claim as laid is barred 
’ by limitation in both ways : 

(1) If there was any 'defect in the authority 
of J to effect the mortgage, it has been cured 
by the adverse possession for twelve years, of the 
mortgagees (decree-holders) to the extent of 
their mortg^^;^ interest : 

(2) If the mortgage be altogether ignored as 
unauthorised. Art. 136 of the second schedule 
to the Indian limitation Act XV of 1877 
applied, as S was out of possession when he 
sold his share to L and was entitled to claim 
it on the date it was lost bv tlie inoHgage 
effected by J. 

Practice ^—Plaintiff’s pra\ or to be allowed at 
this stage to amend the claim to one for rodemp- 
<tion was rejected on the ground th^t he had all 
along strenuousl} fought to recover the land 
without any payment. Lakhmi Chand y. Ram 
Chand, 69 P.W.R. 1908 

ChATTKRJI and JoiiNSTONK, JJ. 

(7) Apjpellate Court Undvmj planUxf}'^ claim 
to he barred by limitation — Starting point 
for limitation also to be fixed. 

Where a lowei appellate Couit holds the 
plaintiff’s claim to be barred by limitation, it 
must also find the starting point of lunitation 

KolDpara Subbay y a v Kollipara Pitchayya, 

8 M.Ij.T. 309. 

Whitk, c.j,, and Waujs, .1. 

<8) Claim for damages for non-deltvcty of 
goods — Plea of limitation based on a special 
covenant between the parties — Clause 14 
of the Indent— ‘Its CO nstrurhon and apphea- 
inlity~-Dm date of draft explained. 

Where, m a claim for damages arising out. of 
non-delivery of goods, a cl i.use of the Indent 
provides that “no claim or dispute of any 
sort whatever can be recognised if not made in 
writing within 60 days from duo date of draft ” 

Reld^ that the clause does not applv where 
the goods indebted for are never deliveied and 
no draft has (icon drawn fur them . the words 
** due date of draft ” do not mean the date on 
which draft drawn for goods shipped, had ship- 
ment been effected, would have fallen due. 
Tunnn Lai v. Beharl Lai, 54 P W.R, 1908- 
127 P.L.R. 1908 
Betd, j, 

<9) pasmsiOh interest- - 

,U^ht 0/ tenant— Begistration 


LlmitaiioB^(C(m<i nuc<2) . 

AcU Ss. 17 and 49— Unregistered Uase^ ad- 
missibility oft to prove adverse possession, 

A person can acquire, by adverse possession, 
a limited interest such as that of a permanent 
lessee (a). 

Where aoverse possession of certain lands by 
the plaintiff, as a permanent tenant, for the 
statutory period, is the transaction to be proved 
in a suit, an unregistered permanent lease can- 
not be received as evidence of such transaction 
(b). Subbay y a y. Madduletiah. 17 M.Ij,rI. 
469-3 M.L.T. 187. 

Benson and W’alijs, jj. 

References — <a) 27 B. 51.5, R. {b) 27 B. 516 ; 
25 W.K. 211, Diss., 2 R.R. 642, B. 

(10) Limitation for application under S, 206, 

Cii>. Pro. Cude—Civ. Pro. Code, S. 206— 
Betnsion, wheiethe lower Court declined to 
i 01 red a clerical error — Civ, Pro. Code 
S. 622. , 

* 

Held^ that no question of limitation arises 
with icgard to action under S. 206, (hv. Pro. 
(^odc (a). 

Held further that, whore thi' lower Court 
declined to i*6rrect a manifestly clerical enor 
capable of correction under S, 206, (hv. Pro. 
('ode, it constituted a failure to exercise ]nriq- 
dietion which could be interfered with in revi- 
sion i>y th(3 High Court (6). Sital Prasad 
V. Abdur-Rashif, 11 O.C 208. 

(»ItFK\KN, J C. 

References —{a) 11 B. 284 i 10 M. 51 ; 21 C. 
259, 4 A. 23; 9 A 364; 38 W.R. 746; L.R. A, C. 
,547 ; 1 Ch. 386, H. . and (6) 7 A. 276 ; 8 A. 519 
and 13 A. 78, H , , 16 M, 424, D. , and 6 A. 125 
and 15 A. 121, F. 

(11) Execution of muchalika by tenant, 
whethei operates as aclviiowledgnient of rent 
due — Admission by landlord through his 
pleader that claim was ban ed— Effect.*^ 

'fho execution of a muehalika by the tenant 
oiierates as an acknowledgment of the rent duo. 

Where an admission of the landlord through 
his ideader that a claim was barred was contrary 
to the fact such admission was held not to be 
binding on the landlord. Kajana Ranga Row 
Y. Yenkatarama Aiyer, 4 M.L.T. 8.9. 

t 

Benson and Bankaran Nair, jj. 

References 22 M. 302 ; 29 M. 656, F. 
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(13) Vow-joini^r, Objection as to^ObjectMn 
to he taken at the earliest apportunity— 
Coie ofCtvil Procedtire {Act XIV of 1882), 
S. 34. 

Where a defendant does not tahe any objec- 
tion as to non-joinder of necessary parties .in his 
written statement but docs so upwards of six 
months afterwards, and the plaintiff thereupon 
makes an application for the names to bo added 
which is done after the period of limitation for 
the 'Suit had expired, held, that the suit is not 
barred by limitation as the defendant’s objec- 
tion as to iion-joinder;not having* been made at 
the earliest opportunity ought to have been 
disregarded with reference to^S. 34, Code of 
Civil Procedure Hazari Mai v. Bhawani 
Ram. n AL.J/ 554-A.W.N. (1908), ■240-^4 
M L.T. 447. 

AiKMAN and OniFPIN, JJ. 

Referen^ces 29 A. Sll, D. , 20 A. 528 and 28 

B. 11, tt. 

(13) —provided m S. 42 of (ihotanagpur Tjand- 
lord and Tenant Procedure Act, whether appli- 
cable to suft by assignee from auctioii-purchasei 
of permanent tenure to recover possession from 
landlord — Period during which slut prosecuted 
bona fide in Court without jurisdiction to bo 
excluded in computing limitation, though ex- 
tension of time on that ground not asked in 
plaint. See Act I op 1879 (Chotanau inin Tjand- 
LOKD AND T^INANT PnoCKDrUE ACT), No. 1, 12 
CAV.N. 617. 

• • 

(14) Sale of immoveable property — Property 

purchased by decree-holder — Deciee-holder fail- 
ing to obtain possession of property after sale 
confirmed — ‘Property m the hands of indgmeiit- 
debtor— Suit by decree-holder’s assignee for 
possession of land barred by S. 244, C.P.C. See 
Civ. Pko. Code, No. 142, 5 A.Ij.J. 285, 

(15) Whether application for execution of 
deqjee, on the last day of twelve years succeed- 
ing the date of the decree, within time or banned. 
See Execution op Decree, No. 11, 11 0.0. 57. 

(16) — of rent suits— Puslec year— Rent due on 
the, last day of bhadra. SfH* Act VI II of 1885 
(Bengal Tenancy), No. 32, 7 C.L.J. 106. 

(47) Guardian ad Utem% of dofendant-zo- 
•spondent, not made party to appeal until after 
the period of limitation for filing appeal — 
whether appea^ barred. See Guabdia|i ad 
mTBM, No. 1, A.W.N. (1907)., 290. 


Limitation— (Coniini/etif). 

(18) —, three yeath’ mle of, in ^ch. III, Art. 3, 
cl. {6) of the Bengal Tmancy Act — Applicability 
to suits to recover moiMjy payable m respect of 
forest rights— S. 184 (1) of Tenancy Act— Obli- 
gation of Court to dismiss suit See Act yill 
OP 1885 (Bengal), No 24, 7 C.L.J. 152. 

(19) — saved bv apiihcation foi^ execution, 
though defective, containing pra\ei foi notice 
under S. 248, C.P.C. , enabling execution to 
proceed, floe Limitation A(t, No. 13S, 18 

14. 

(20) Application !»(i continue prcMous pro- 

ceedings in execution, not a fresh application 
in execution See Execution of I iei'kee, 
No. 4, A.W.N.(1908), 89 , 

(21) Suit to enforce mortgage bond bi ought 
against a mortgagor and the sons of his deceas* 
ed biothor, a co-moi tg^igor, more than six years 

* after the due date of the bond, baited by— as 
against defendants other than the surviving 
mortgagor See Hindu Tjavv (Alienation), 
No. 15, 7 C.L.J. 195. 

(22) Jhitv of Con its to (•on8id(‘r <iuestioii of 
limitation suo motu and to be aciiuainted with 
the ai tides and othci provisions of the Act# Sec 
Limitation Aci, No. 2, 27 P.R. 1908. 

(23) — for execution of di'cree passed on appeal 
— Civ. Pro. Code , S. 230. See Exrci tion of 
Dec'UEe, No 7, 34 C 874*7 C.L.J. 306 

(24) SeAt'ial planiulTs instituting sun within 
tune — Objeetitui a*- to misjoinder of parties 
and oauses of action— Amendment o/ plaint by 
stiiking out names of all plaintifft^ but one— 
Suit b\ sole plaintiff, whether barred, See 
Libel, No 1, 12 C.W.N. 490. 

(26) Wh(‘re two articles of Limitation Act 
govern a (.ase — More particular and specific 
article governs the case. See Limitation Act, 
No. 49, 4N.L.K. 49. 

(26) — in ease* of amended (ieeree«»Application 
for execution. See Execution op Decree, 
No. 8, 11 0.0. 22. 

(27) Jjast dav of the period fixed foi payment 
into Court of the pre-emptive price expiring on 
Gazetted holiday — Payment could he made 
when Court opens. See Pre-emption, No* 1, 11 

0.0. 144. 

(28) Presentation of memoranda of second 

appeals, Ac . See Hioh Cou rt Ku les (Bombay), 
No. 1, 9 Bom. L.R. 1138 (P.B.)-2 410 

-=32 B. 14. 
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Limitation— 

(29) Kecital containing acknowledgment by 
some of several joint mortgagees—Effcct— 
Recital concerning only some of the mortgaged 
propertieSf—Effeot. Sep Mobtoaoic (Redmmp- 
TtoiS), No. 14, 23 T.L.R. 3(3. 

(30) Deqjep as originally framed incapable of 
execution o\fring to the inclusion in it of a non- 
existent village — Decree amended —Application 
for execution of decree within three years from 
date of amendment —Application thin time 
See Execution of Dkoupk, No. 14, ‘S A Tj.J. 
403. 

, (31) Execution of decree— Application for 
time, whether “ step-ia-aid of execution” — 
Previous application barred — Notice on judg- 
ment debtor— .Estoppel. Se(3 P^xnicuTioN of 
.UbcBek.No 17. 8 0.L.J.19S 

(■12) Sale of immoveable property under 
attachment ordered— No bidders — Notice to 
decree-holder giving him time to pay iii fees for 
fresh sale — Decree holder taking no steps— Case 
ordered to be >tiuck off —Decree-holder again 
applying for '.ale —Application not fresh one for 
execution, but one to revive pievious proceedings 
— .Application not barted See P3 xkcution of 
Dkcrek, No 20, A.W N ih^OS), 227. 

(33) — for application foi refund of monoj 
realised in execution of a decieo afterwaids 
reversed in apxieal See PIxKri'TioN of Dkcurf, 
No. 16, A.W.N. (1908), 206 

(34) Suit for possession — Cause of action — 
Dispossession — Whether pLuntifi must prove 
possession and dispossession within twelve years. 
See Possession, No. 7, 14 Bur h R 200. 

(35) — prescribed by S 156 (3), Local Boards 
Act, whether applicable to suit for injunction 
8ee Act V op 1884 (Local Boaros), No. 2, 4 
M L T. 209. 

(36) Possession acquired on a transfer con- 
travening S. 3, Bhagdari Act, 18G2 — Such 
possession 5Aa become adverse and bar suit, by 
individual transferor or his representatives, for 
recovery See Act V of 1862 (Bhaodaei and 
IIarwadari). ^ 0 . 1, 10 Bom. L.R U28. 

(37) Suit for possession— Limitation a good 
plea, where tenancy not established. See 
PossWbSJON, No. 10, H C.L.J. 657, 

(38) Suit for dower by wife’s heirs when her 
husband is exsciifeor— Vp’hether husband can 
avail hitnsielf of thret> years* limitation and 
avoid laying dmer. Mahomkdxn Law • 
(Partihon), No. L i8C.W.N, 153. 


LimitaLtion— {Concluded). 

(30) Erroneous decision on— Not » sufficient 
gron/id of interference under S. 622, €,P.C, 
See Civ. Pro Code, No. 356-a, 4 N.L*R. 184. 

Limitation Act 

(1) S 4 ^Presentation of insufficiently stamp- 
ed plaint — Makx ig up of stainp duty^ 
subsequent to the peiiod of limitation for 
the suit- -Validity of the plaint— Court 
Fees Act, S. 28--Ctv. Pro, Code, Ss. iS 
and S4 

Held, (1) that the word “ i^resi^ntcd ’’ in the 
Pixplij. to S. 4 of the Lmiifcatioii Act sliould 
be interpreted in accordance with the pro\i- 
sioiis of the Civ,. Pro Code, S 48 , (2) that the 
Court Fees Act and the Civ. Pro. Code should 
be read together in regard to ‘the presentation 
^ of plaints and the making up of stamp duty, 

I but not with the provisions of the Tjiirubation 
' Act, which is not .in Act in pai'i materia , (3) 
that, under S. 54 of the Civ. Pio Code, and S. 
28 of the Court Fees Act, deficiency m stain^ps 
can be made good by order of Couit, irrespec- 
tive of the question, whether, on the date of 
filing them, the limitation for the suit has 
expiicd or not, (4) that, under S. 28 of the 
Court Fees Act, on the making up of the 
deficicncv'of sUmp duty by order of ( ourt, 
the plaint and all proceedings relative thereto 
aic validated from the date of original presen- 
tation, even though the lanitalioii for the suit 
I had Biiioe expired and (5) that, once the stamps 
I are taken bj the Court, the order ©.innot be sub- 
sequently set aside, nor the validation of the 
original presentation annulled. Saif AU Khan 
Y. Fazil Mehdi Khan, 123 P.R 1907=82' 
P.WR 1907 = 3 M.L.T. 63. 

Chattkrjispi and Johnstone, jj. 

References .—130 P.R. 1890 , 74 P.R. 1903 ; 3 
P.R. 1893 , 156 P.R. 1888, appr„ 27 A. 411 , 23- 
A. 423, dtss„ 12 A. 129 (F.B.) ; 15 A. 65 (F.B ) , 
24 A. 218 , 19 C. 780 ; 27 C. 814 ; 31 C. 75 ; 15 M. 
!29 ; 15 M. 78 -.'ii M. 494 ; 57 B 830 ; 11 A. 241 
(P.C.), B. , * 

(2) S. 4— Plea of limitation not talen below— 
Claim barred by limitation decreed— Materi- 

' al irregularity whether commtUed— Punjab 
Courts Act, 2884^ S. TO (J) (a). 

•Where, on a claim barred by limitation bfeing 
decreed by the Courts below, it was oonteiided 
that, the plea of limitation nbt havibg been 
takei beldw, the Courta had pot committed a 
material irregularity in failing to deal with it. 
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Limitatian Aci-^-iConiinued)* 

Held, reverBii^g thi decree of the lower ap- 
pellate Court and remanding the a^^peal for de- 
oibion alter considering the question of limita- 
tion, under S. 70(1) (5) of the Punjab Courts 
Act, that S. 4 of the Limitation Act imposes 
on Courts the duly of considering questions of 
limitation sue main and acquaintance with the 
articles and other provisions of the Act is pre- 
sumed, and that the question of Ihnitation 
should therefore have been considered. Bhag 
Singh y. Dharta Singh, ‘27 P R. 1908 --4^ 
P.W.R. 1908=^142 P.L R 1908. 

Reid, j. 

(3) Ss, 4 and 14--Claim in tune. Soo Act 
IV OF 1899 ((’oujtT OF Wakds), 1,4 ]\l L T. 
321. 

(4) S. 5 — Sul/icicnt cause,'’' meaning of— 

dismissed for default — MistaJiC of 
pleader, hom far ““ sufficient cause *’ 

The true lule as to the exercise ol disc tenon 
undet S. 5 of the Limitation Act is to consider 
whether, under the special t ircuinstances of 
each case, the appellant acted under ^in honest, 
though imatakcn, belief formed with due care 
and attention. 

The words “ suliieiont cause” in S. 5 of the 
Limitation Act should receivi* a liberal construc- 
tion so as to advance substantial justice when 
no negligence nor inaction nor want of boha 
fides IS imputable to the appellant (o) 

An appeal was disniisscd for default ; the 
appellant applied to have the appeal re-opened, 
on the*ground^ that his advocate wrote to him 
telling him that the date of hearing was the 
15th January whereas it reall} was on the 
15th December, And it was further found that 
the advocate had reason to mistake the date to 
be the 15th January. 

Held, that a fair opportunity must be given 
to the appellant to prove that he had suiTicient 
cause for his non-appearance, and if such sufh- 
cieift cause is made out that the appellant 
would be entitled under S. 558, C.P.C., to 
have the appeal re-opened. Rga Po An y. Hga 
Wyun Bu, U.B.a (1907), Third Quarter, 
Limitation, L f 

Shaw, c.j. 

Reference 13 M, 269,* B and F. * 

(6) Se 5-^InstituiiQn of appeal---- Wrong Com 
— Carelessn^ or oversight ofappeliapt or 
pleader-SSffioient eatue. 


Limitation kot-^{Continued], 

Where an appeal from an application for 
execution of a decree for above Rs. 5,000 and 
costs was first presented to the Divisional Judge, 
who had no pecuniarv jurisdiction to hear the 
appeal and who therefore leturned ^ic memo- 
randum of appeal for presentation to the proper 
Court, and where it was subsequently presented 
to the Chief Court, Punjab, but tW^ei the pre- 
scribed period of hiiiitatiori, it was held that, in 
order to enable an appellant to successfully ask 
for indulgcfif (• granted by y. 5, Ijimilation Act, 
he must show not only that there was mistake 
of law, but also that the nnsuke was made in 
good faith, i.e , with due c.irc and attention, 
and that the carelessness or o\ersight avoidable 
with duo diligence of the pleader, who must have 
realised that the Divisional Court iiad no juris- 
diction to heal tliotase, in not presenting the 
appeal to the piojier Court within the prescribe(> 

I time, w'as not a siifRcient cause within the 
I moaning of S. 5 Sant Singh v Qaim, 118 
I r R, 1908. 

Raitioan and Shah Din, j.t. 

« 

Heferences —29 A 848 , 184 IMf 1889. 60 
P H. 1891 , 28 A. 414 A.W.N. (1908), 32; 84 C. 
216 , 13 M. ‘2G9 ; 10 A. 524 , 18 0. 62 P.R. 
1886, 80 C 829, 10 A 587, li 

{6-a) S 5— Appeal It'll vaenhon of Sep- 
tember to he observed in Itevenue Courts — 
Combined efject if the notification of the 
Punjab Chief Court under S 57 of Act 
XVII of 1884 and that of the Financial 
Commissioners widei S J02 of Act V J of 
1887. 

Held, that the combined foice of the Notifi- 
cation of the Punjab Chief (’ourt ndativo to 
Civil summer vacation under S 67 of Act 
XVIIl of 1884 and that of the Financial Coin- 
inissionor in the usual form under S 10‘2 of 
Act XVI of 1887 has the effect of making whole 
of Septemb€‘r a holiday for Revenue Courts, 
although a Revenue Court taking advantage of 
S. 102 (2) of the lajttcr Act may open for work 
during September, but this cannot deprive the 
litigants of the benefit of S 6 of the Indian 
Limitation Act (XV of 1877). Phttllu V. 
Dhanna, 9 P.W.R. 1908 (Rev.). 

James Wilson, f.c. 

(6) S. 5 "Deixwiting appeal memo in the box 
put up by an appellate Court for the purpose-^ 
Proper presentation— Whether sufficient cause 
for not presenting it within time, Sgc^Limita- 
TiON, No, 3, 71 P.W.R. 1908. 
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(7) S. 5 —Appeal proHented on behalf of de- 
oeased party— Legal represoutative brought on 
record— Delay. See Api’Kal (GKNEAAr*),No 3 (c), 

18H.L.J. 4G1. 

« 

(rf) S. 5— See Oiv, Pro. Codk, No. 309, 4 
N.L.K. 168. 

V. 

(9) Ss. 5 and 12— ApplicabiliU of the sections 
to the period prescubed by S, 169 of the Ooiu- 
panies Act See Act VT ov 188‘i ((Jompanies), 
No. 4, 95 P.R. 1908 

(10) Ss, 5, lii flvid J 4— Time necc&mry for 
^ obtaimng co^yy of decree— Conditio us under 

tshich such time will he excluded— Time 
during *wh%ch plaintvf has been prosecuting 
791th due diligence another civil proceeding 
, against defendant — Conditions under which 

such tune isill be excluded— Sufftcient 
cause” meaning of. 

In an appeal against a decision disiiiLssiiig an 
appeal as timo-barrod, the f.icth were that, on 
the 10th Fobruiuy, 190b, the plaiiitilf applied 
for a cop> of the judgment and docroe. Tlio 
head copyist of the District Court was told that 
no decree was Mecosmvr>, and so, on the ‘21st 
February, 1906, he ga\o her a <*opy of the judg- 
ment and returned to her the rtvjnisite stamps 
for the decree, telling Imr that a decree was not 
required. The plaintiff said that she then 
believed that no deerfu* was necessary and that 
she took back the stamps She alvi .said that 
she did not think it necessarv’ iio consult any one 
on this point, until she went to Rangoon and 
consulted a firm of advocate^' there, who told her 
that a copy of tne decree was required. Accord, 
uigly, an application was made on the 16th | 
Ma> , KK)6, and a copy was supplied on the 17th 
Ma>, The plaintiff made no application between 
the 2lBt February and the 16th May. 

Two grounds wore taken on the appeal. One 
was that the time between the 10th February, 
1906, when the plaintiff tiled an application 
for a cop\ of the decree of the District Court, 
and the I7th May, 1906, when that decree was 
signed and a copy of it given to her, should be 
excluded, as time requisite for obtaining a copy 
of the decree, under S. 1*2 of the Limitation 
Act. 

Meld that the period between the Febru- 
ary and the 17th May, 1906, should not be ex- 
cluded under B* 19 of tVe Linutation Act, as 
every' v?onld-be appellant ^Ifould take steps to 
proseoalie his oir her appeal with no unneoessary 
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delay ; that, if the plaintiff had gone promptly 
to her counsel , she would have been told that 
a copy of the decree was necessary , lAit tbatr 
where nothing is done for nearly three months^ 
such period was not a period of time requisite 
for obtaining a copy, and that her application 
was not pending after the Slst *May, as she 
accepted the word of the copyist and took hack 
the stamps. 

The other grouud was that the plaintiff had 
siifhcieut ground for Aot presenting the appeal 
within the time allowed, and so the second 
paragraph of S. 5 applied She pleaded that 
shcMv as entitled, under S. 14, to exclude the 
time, during which she was prosecuting the 
appeal in the Chief Court, and that she was 
misled by her advocates in filMig the appeal in 
that Court. 

that she was not entitled to tbe bene- 
lit of 8 14 of the Lirnitation Act.. 

S. 14 provides that, in computing the period 
of limitation prescribed for any suit, the tune, 
during winch the plaintiff has been proseoutmg 
with due diligence another civil proceeding, 
whether in a Court of first instance or in a Court 
of appeal, agamjt the defendant, shall be ex- 
cluded, where the proceeding is founded upon 
tbe same cause of action, and is prosecuted in 
good faith in a Court which, from defect of juris- 
diction, or other cause of a like nature, is un- 
able to entertain it. 

The true rule is whether, under the special 
circumstances of each case, tbe appellant acted 
uD^er an honest,tbough mistaken, belief .formed 
with due care and attention. 8. 14 of the Limi- 
tation Act indicates that tbe Legislature in- 
tended to show indulgence to a party acting 
bona fide under a mistake. 8. 5 gives the Courts 
a discretion, which, in respect of jurisdiction, 
IS to be exercised in the wsy in which judicial 
power and discretioii ought to be exercised, 
upon principles which are well understood ; the 
words, “sufficient cause’* Ifeoeiving a liberaF 
construction, so as to advance substantial 
justice, when no negligence nor imictioii nor 
want of bona tides is imputable to the appellant. 

When a client bona fide accepts iihe advice of 
counsel as tq^the proper procedure to adopt in 
the course of litigation, and, misled by that 
advice, fails to die an appeal in time, he is 
entitled to the benefit of S. 5 of the Limitation 
Act and should not be visited with th» serious 
penalty, which is involved k tbe rejection of 
his 1 
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Held that the essence of S. 14 is that the 
party* not counsel, must be proseouting the 
action ^ith due care and attention and that, 

' on the facts, ns disclosed in the afhdavits, plain- 
tiS-appellant had not acted with due care and 
attention, when she filed her uppeal in the 
Chief Court,' more especially as she did not 
acquaint the advocate she consulted at Hangoon 
with the cause of the previous litigation. Ma 
Thein Tin v. Messrs Foucar Brothers and 
Co., 14 Bur. L.R. 344 . 

Hartnoll, j. 

References :~13 M. 269 ; 34 CT 216 and *28 A. 
414, F. 

(lO-fl) S. 7 — Arrears of profile, suit for, when 
cause of action jiroso during minority of plain- 
tiff. See Act XXH of 1886 (Urnt, Oldh), 
No. 4, 11 0 G. 118. 

(11) S. 7- -Right of reversioner born after 
alienation to contest its vaUdiiy. 

A reversioner, bom after an alienation has 
been made, is, under certain conditions, compe- 
tent to contest its validity (a) , but lie can only 
do so, if the period of limitation had not expir- 
ed before the date of his biith, and *\ns suit is 
brought within the period proscribed by la^^. 
He cannot, if born aftoi the canso of action has 
already accrued and time begun to run, claim 
ail extension of time under S. 7. Umra v. 
Ghnlam. 22 P.R. 1907-89 P.W.R 1907 =27 
r.L.R. 1908. 

Raitigan and Lal Chand, jj. ] 

Refarences —29 B. 68 , 24 W.R. 7, 11. , te) 55 
P.R. 1903(P.B.), R. 

(12) Ss. 7 and 8— Minority of one of several 
decree-holders— Extension of time. 

Where one of several decree-holders is a 
minor, he can get an extension of time after the 
cessation of his disability and he ma) apply for 
execution of the whole decree (a) Sheikh 
» Jamlv Y. Sipimati Iial Bibi, 7 C.L. J. 

• Ramptni and Shaefuddin, jj. 

References (a) 28 C. 466 ; 20 B. 383 ; 22 A, 
199, 25 M. 433,?7«iF. 

(12-a) 8. 8— See No. 12, su^ra, 

(13) 8, lO— Express trust^Trxtst for a speci- 

^ fie jpurpofia— Palla money kept teith the 

bride's father can be recovered at any time, 

ThefjlaintifEs were husband and wife. OiF 
the occasion of their betrothal in 1871, | sum 
of Bs. 366, being the amount of the female 


Limitation Act'-(Cen2tnved). 

plaintiff *s jpaZia or dowry, was made over by the 
husband's father to the keeping of the wife^s 
father, as a fund constituting her palla in 
accordance with the usual practice prevailing 
in the caste. This fund having lioen «miB- 
appropriated either b)' tbe original trustee or 
after his death by his legal rupr|^ntative8, a 
suit was instituted against the latter to recover 
the sum. It was contended in answer that 

the suit was barred 

* 

Held, that R. 10 of Limitation Act, 1877, 
applied to the case, and that it was, therefore, 
not barred. 

A suit to recover trust money is a suit tfc 
follow the trust property within the meaning 
of S 10 of the Limitation Act, 1877. 

S. 10 of the Indian Limitation Act, 1877, rc# 
quires, as conditions precedent to its applica- 
bility, first, that the suit should be against a 
person in whom propert) has become vested in 
trust for a specific purpose' oi against his legal 
representatives or assigns, and, secondly, that 
the suit should be for the purjiose of following 
such property in his or tbeir hands. 

The phrase “ trust foi a specific puiposo " in 
S. 10, IS merely a more expanded mode of ox-^ 
pressing the .same idea as that conve)e(I by the 
exjiressioii “ express trust ” of English law. 

It IS used, in the section, in contradistinction 
to trusts arising by implication of law, trusts 
resulting, and tiusts constructive. BhurabhAi 
Jamnadai y. Bai Ruxmani. 10 Bom. L.R. 
540 = 32 B. 394, 

B\tcheloii and IIbaton, jj. 

(14) S. 10, Sch. II, An. 120— Heir suing 
executor for accounts — Executor only liable to 
render aocounth for six years preceding suit— * 
Limitation. See Executor, No. 1, 10 Bom. 
L R. 117. 

(14-a) S. 10. See Limitation, No, 5, 10 Bom. 
L.R. 346. 

(15) S,10, Arts. 134 and 144 — Sale of immove- 
I able property of a Religious Listitulion 

by its Mahant—Suxi to recover it by his 
successor — Trustee . 

Held, by the Full Bench of throe Judges, that 
(1) in the Punjab a Mahant or other similar 
head of a Religious Institution is the trustee for 
the property under his control as Mahant, with- 
in the meaning of Art*. 134, Indian Limitation 
Act, XV of 1877 ; that (2) a suit t(f recover 
possession of such property alienated fior value 
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by a Mabaut in excess of his powers and m vio- 
laticjflxof the trust must he brought within twelve 
years of the date of alienation ; and that (8) if 
such a suit is brought by the successor of the 
Mahant w>o mode the alienation, limitation as 
agairkt him, runs not from the date of his 
appointment but from the date of his alionati*^n. 

Ifeld^ also, that the said article is not restrict- 
•ed in its application to purchasers in good 
faith, but applied equally to an al ei^ation from 
a trustee for value even if ho takes the property 
wifh full knowledge that the alienor is acting in 
excess of his powers (a). Mfahant Har Gian 
IJev Y. Baldeo Dass, 123 P W.U, 1908 (F.B.). 

Glauk, c.j„ Chatterji and Raitkian, jj. 

He/eroJices — (a) Civ. App Mo. 48 of 18% 
decided on the 19th July, 1898, by ChatttT|i and 
Anderson, JJ. (see 35 P^W.R 1908~.10 PR 
3908), dtss. ; 89 P.R 190J aiul 3 R 1902, 

R ; 20 A. 482 (P.B.) : 14 B 458 , ‘27 li 303, 378 
and 509, respectively, F, , 23 C. oHO , 31 G 314 , 
33 G. 511 ; 2 C L.J. 547 , 13 M, 277 , 24 M. 471 
and 9 M.L J. 93, b\ 

(16) S. lU-’-GoinputaLon of period of limita- 
tion pi escribed for ap]>eal — Time requisite 
for obtaining copy of decree and judgment 
to ho excluded 

Under S. 12 of the Limitation Act, the time 
requisite for obtaining a copy of the decree 
must be excluded in eoraputnig the period of 
limitation prescribed for an appeal, an l, also, 
the time requisite for obtaining a eop\ of the 
judgment, on which it is founded must bo ex- 
cluded (a). Ma Thein yin v. Foucar Brothers 
A Co., Ltd, 14 Bur. L.K. 8. 

Hartnoll and Mooue, jj 

Reference .--{a) 11 Bur L R. 220=3 L B R. 
62, F. 

(IG-a) B. 12. Sec Nos. 9 and 10, supra. 

(17) S. li — “ Unable to entertain ” and “ un- 
able to decide distinction between — ^‘Sotne 
other caus^ of the lUe nature " what is— 
Act XIV of 1859— ^on-smt—Mis joinder of 
parties and caum of action— Prosecuted 
with due diligence.'* 

A plaintiff cannot be said to have prosecuted 
a suit with due diligence within the meaning of 
S. 14 of the Limitation \pt (XV of 1677), when, 
owing to^his own Tjeghgoucc or default, the suit 
is so framed that the Gout . cannot try it out 
on thotnorits. 
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An miproper joinder of parties or of causes of 
action is not cause of a like nature'' con^ 
tomplated to fall within the meaning Of S. 14 
{a). The Indian Publishers v. Samuel Charles 
Aldrlge, 12 C.W.N. 473=35 G. 728. 

Maclean, c.j, Harrington and 
Fletcher, jj. 

References -(a) G W H 184 , 10 B. 604. F. ; 
IOC 86 ; 22 A. 248, diss.; 23 C. 821 ; 22 M. 494, 
D 

(18) S J 4— Period during which right to si4£ 
IS suspended, uheiker allovable. 

An issue was raised between co-defeiidanth in 
I a suit. One of thorn got judgment in his favoiw, 
which howevei was un or sed on appeal. Then 
the unsuccessful lospondent filr^ a suit against 
the successful appellant 

' Held that the plaintiff is entitled to deduct 
the period, during which there was a judgment 
of the lower Court m his favour (a). 

A Court of justice ought to relieve parties 
agdinst the injustice occasioned by its own acts 
or oversights at the lustaiico of the party, 
against whom the relief is sought. Lakh an 
Chandra Sen Y Madhu Sudan Sen, 7 C.L J 
59-3 M.T. T. 00-12 G W.N. 326-35 C. 209. 

MaCJ.KAN, c.j. , 11 A U R I N G T O ^ AND 
Fletcher, jj. 

References — (n) 12 M T.A. 244, 7 ^I.l A. 
323 (357), F 

(19) S. 14— Plaint filed within limitation 
period — ^Ijtave to institute it obtained from 
Registrar — Withdrawn by leave — Fresh suit 
instituted— S. 374, CPC, no bar to fresh 
suit — Suit not barred under section. Sec Civ. 
Pro. Code, No. 234, 12 C.W.N. 921. 

(l9-a) S. 14. See Nos. 3 and 10, supra. 

(20) S iJ, Sch JJ, Art. 84— Attorney and 

client— Suit for oosts —Limitation— Order » 
for UixatiOn of costs, effect of. c 

A suit by an attorney for the recovery of his 
costs falls under Art. 84 of the Limitation Act ; 
and an order of the Court for the taxation of 
his costs has not the effect, under S. 15 of the 
Act, of staying the institution of the suit by 
hiqp against his client. ^ 

Per Harrington, J.— All the authorities show 
Ibat the taxation of costs is not a cobditton 
whicli must be performed before an action on 
an attorney’s bill may be brought, tf that is 
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BO, an order for taiation oannot aSect the 
plaintiff’s right to bring his action. Makham 
Lai Mukerjee v. Nalin Chandra Gupta, 85 G. 
171. 

• 

Maclean, c.j., Habkincton and Flet- 

OHEK, JJ, 

(21) S. 19--Contract Act (IX of 1872), S. 25 
— AgreetnefU to 2>ay a barred debt-^Express 
conlraci^Consideratton valid. 

Defendant executed a Sarkhat m favour of 
plainfiiiT’s firm, in respect of a barred debt due 
by him to the firm, stating tlfat no interest 
was to be paid. Held, that in order to main- 
tain the suit, it was necessary to show express 
promise to pa\ , and not meioiy that the inten- 
^ tion to pay was*deducible from the language 
of the acknovvledgmeut. I{M, further that 
to hold that whena\or there was a clear ac- 
knowledgment of a debt whether time-barred 
or not, that *was equivalent to a promise to pay 
upon which a suit might he maintained, would 
be to nullify the effect of S 19 of the Tamita- 
tion Act (a). Held, further that under S 25 (3) 
of the Indian Contract Act, a promise, made 
m writing, and signed by the poison to bo 
charged therewith to pay a baried deV>t was 
a good consideration, but there must be a dis- 
tinct promise and not a more acknovviodgrnent. 
Gobind Das v. Sarju Das, 5 A.L.J. 274 
A.W.N. (1908), 129 = 30 A. 208 

Aikman and Fakamat Husain, jj. 

Reference --{a) 33 C 1047 (1058), D. 

(22) S. 19 — Acknowledgment — Essentials* of 
a valid acknowledgment — Acknowledgment 
contained in a written statement 

There is nothing in the language of S 19 of 
the Limitation Act, 1877, to ]ustifv the narrow 
interpretation that an acknowledgment under 
the section must be addressed to the creditor 
or some one on his behalf. 

^ • 

Ag acknowledgment contained in an ap- 
plication by the judgment-debtor by way of a 
written statement, wherein he said that he was 
unable to pay the amount then, but would pay 
if time were given him, is a valid acknowledg- 
ment. 

A statement in the course of a written state- 
meift by the judgment-debtor, that . I ha-^ 
disked' the plaintiff by a written notice to take 
away tifb sum from a third party with whom I 
have deposited t^at sum,’* amounts to a lalid 
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acknowledgment. ShWiiiYas Krishna Shirala^ 
kar Y. Narhar Khando Xhanvilkar, 10 Bom. 
L.R. 374 = 32 B. 296. . 

Chanda VAHKAR and Knight, jj^ 

(23) S. 19 — Acknowledgment — Moitgagor 
narrating the relationship of murUjayor and 
mortgagee— Mortgagee admittlfffg its coi i ect^ 
ness by signature— Effect of the writing. 

Where a mortgagoi describes bis mortgagee 
as such arih the latter admits lu wriiing over 
his signature the correctness of that descrip- 
tion, the meaning of the admission is as plain 
as language can make it. Therebx the niort- 
gagoc unmiKtakcablv affirms that he is what ho 
IS described to be, a mortgagee, jfiiul it is a 
nccpM&ary implication from the iidnnssion that 
he acknowlodgeh all the legal consequences of 
bis position as a mortgagee, one ot which is 
his liability to bo redeemed 

It Is iinmatenal for the purposes of S 1.9 of 
the Indian Limitation Act, in what connec- 
tion, or for what purpose, the description was 
made, by the mortgagor and admitted as cor- 
rect by th(‘ moitg.igoe, --wLether it was oi not 
made in a document which had nothing to do 
eithci directly or indirectly with the mortgage. 
The sole question is whether the writing, what- 
ever Its immediate purpose or ocoahion, con- 
tains an acknowledgment of the liability in 
dispute Sheikh Mahomed v Jamal-ud-din 
Mahomed, 10 Bom. L. K. 385 

CllANDAN AltKAU AND KnIGHT, JJ. 

(24) S. 19— Ac knuwledg me. ot— Natural guar- 
dian— Computation of limitation— Fresh 
start. 

Held, Baiierji and Richards, JJ. (Stanley, 
C J , dissenting) that when a natural guardian 
acknowledges a debt, such acknowledgment is 
by an * agent duly authorised in this behalf ’ 
within the meaning of S. 19 of the Inmitation 
I Act and givo.s a fresh start for the computation 
of limitation against the minor (a) 

Held, Stanley, C.J., that the relation between 
a guardian and ward is not that of an agent 
to a principal, but that of a trustee to u cesti 
que trust. A guardian is not competent to 
acknowledge a debt due from a minor so as to 
give a fresh start to the computation of limita- 
tion. 

The difference between the manager of a 
Hindu family and a natural gnardii^ of a 
minor pointed out. Rameharan Das v. Gaya 
3763 43 • 
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Frikttd, 6 A.L.J. 376 (P.B.) = A.W.N. (1908), 
176«80 A. 422=4 M.L.T. 49. 

Stanley, c.j., and BANisiai and Richards, 

JJ* c. 

H 0 ferences :-^{a) 26 A. 598, ?iot y,\ 5 M. 169, 
17 M. 221 ; 466 ; 26 M. 330 ; 26 B. 221 ; 29 

0, 647 . 17 h 198 ; A.W.N. (1888), 187, and 11 
H.L.O. 115, It. 

(26) S, 19 — Suit for tedemption o/ mortgage 
— Mmitation — Acknowledgment of mort- 
gagor ' h right to redeem 

Held, that in order that au acknowledgment 
bV a mort^agoi of the mortgagor’s* right to 
redeem shoiijd he a good acknowledgment with- 
in the meaning of section 19 of the Indian 
Limitation Act, 1877, for the purpo-ae of saving 
timitationit ib not necosbary that such acknowl- 
edgment should he addiesfsod speciiicalK to the 
mortgagor. Lachhmi Chand y Allah Dia, 
A.W.N. (1908), 220. 

Kabamat HrbAiN, j. 

References 33 C. 1047 ; 1 A. 117, and 10 M. 
366, R.; 14 C. 801, and 33 C. 013, not f olid. 

(26) S. 19 — Contract Actf S. 25 (3 ) — Suit on 
balance u/ account— Acknowledqvient'— 
Fresh protnise to^ay barred debt. 

In this case plaintiff sued to recover principal 
and interest due fiom defendant. The question 
was whether the claim was within time. It 
was contended on behalf cd the plaintiff that 
the suit v/As DOC barred b\ limitation foi two 
reasons — (a) because the debt had, from time 
to time, been duly acknowledged, at fust by de- 
fendant’s agoritb, and subsequently, by defend- 
ant herself. each acknowledgment being with- 
in limitation, and the debt being thus kept alive 
under the provisions of S. 10 of the Act, and 
(6) because, in am event, the entries in plain- 
tiff’s l)ook8, dated 7th Jeth, 1956 and 27th Bat- 
sakh, 1959, which were said to bo attested by 
defendant herself, whose thumb impressions 
were alleged to be at the foot of these entries 
amounted to an agreement to pay the monies 
withm the meaning, and for the purposes, of 
8, 26 (3) of the Contract Act, 1872. 

Held, that, inasmuch as the earlier acknowl- 
edgments were not proved to have been made 
with the defendant’s authority, the later en- 
tries, attested by the defendant herself, could 
not sa^ limitation under S. 19 of the Act, as 
they were mode alter the e^ficy of the period oi 
limitation prescribed bvtbe \et. 


Limitation kci--{ConHnued). 

Held on the second pc^t, that the entries 
were mere balances struck and acknowledgment 
of an existing debt, and at the iitmdkt they 
amounted to an acknowledgment of the amounts 
found to be due at the time, and that they could 
not be construed as a new agreement between 
the parties witbrn the meaning of S. 25 (3) of 
the Contract Act. Shankar Das Y. Jasodhan, 
102 P.R. 1908. . 

Clark, c.j., and Ratttgan, j 

References —102 P.R. 1906 , 8 B. 406 ; 72 P.R. 
1879, n. 

(27) S 19 — Claim for balance struck and ad- 
mitted Acknowledgment of liability — No 
promise to pay— Fresh cause of action 

9 , 

The plaintiffs sued the defendants, alleged to 
be members of a joint Hfiiidu family, lor recovery 
of a debt, contracted foi the benefit of the joint 
famih and due on a book account On 1st 
January, 1903, A for himself and as agent lor B 
and C, his own father and brother, whose heirs 
the dcfcndaiibs were, struck a balauce of a 
certain amount on account of previous debts in 
the plaintiffs’ bahi in his own handwriting. 
The defendants contended, inter aha. that the 
plaintiffs’ suit was not maintainable on the 
balance of 1st January, 1903, which was merely 
evidence of the original dealings between the 
parties and did not of itself constitute a fresh 
cause of action. 

Held, on a construction of the entry sued 
upon, that no suit could be founded upon it, as 
It amounted to a mere acknowledgment' of lia- 
bility 111 respect of an existing debt and did not 
import a promise to pay the same, so as to con- 
stitute a fresh can of action independently of 
the debts on which the balance was based. 
Pala Mai v. Tulla Ram, 119 P.R. 1906. 

Rattioan and Shah Din, jj. 

References — 8 B. ^05 and 68 P.R. 1904, 
referring to 3 P.R. 1878, lU 102 P.R. 1906^R.; 
35 P.R. 1903, D. 

(28) S 19— Applicability of section to the' 
absolute prohibition against the granting of an 
application after twelve years from certain dates 
imposed by S. 230, Civ. Pro. Code. See Execu- 
tion OF Decree, No. 18, 11 O.C. 220- 

« t • 

(29) S. BO— Part-payment of the principal of 
the debt—Hndoraement reUed on^ta eave 
iimitation, not in debtor^a handwriting— 
Debtor putting his signature toendornmoni 
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~'Wh»thtr iuohiiiinature itiU save limita- 
tion, when debtor can wnte. 

Where it has been distinctly found and is 
admitted that the debtor can write, it is impos- 
sible to hold that an endorsement written by 
another person and signed only by the debtor is 
an endorsement which 5^, as far as was possible, 
in his handwriting, and, therefore, which is 
sufficient, under the proviso to S. 20 of the 
Limitation Act, to create a new period of limita. 
tion. Santiahwar Mahanta y. Lakhikanta 
Mahanta, 35 0, 818. 

Brett and Coxe, jj. ‘ 

23 0. 546, 22. : 7 M. 55 and 76 
and 28 B. 262, D. 

(30) 5. HO-A-rPayment towards interest— 
Evidence, 

tn order to bo entitled to the boiiefitb con- 
ferred by 8. 20-A of the Act, the plaintiff 
must give 'satisfactory ovidoiieo lliat .i payment 
made before the prescribed period, was hpoci- 
flcally appropriated to intcicst ; a general pay- 
ment is not sufficient. Jethanand Topandas 
V. Lalamal Bitalmal, 1 8.L.R. 252 
Knight and Crouch, a.,i cs 

Beference —5 Bom. L.R. 350, F, 

(31) — Pre-emjpiion-suit— Assignment by 
vendee pending the suit— Assig iiee added as 
eO‘defendant after limitation foi suit expir- 
edt effect of, 

8, 22, Limitation Act, does not apply, where 
the added defendant derives his title from the 
original defendant, by an assignment pend^^iig 
the suit. The words “when a new plaintiff . . | 
added after the institution of the suit,** in S. 22 I 
i^ean a person, who claims in his own nght. | 
But when the interest set up by the added party 
is only derivative, acquired ponding the suit, 
then he is not a new defendant or plaintiff, and 
the case is one merely of continuation of the | 
original suit with leave of Court under S. 372, | 
Giv. Pro. Code, withbut any change m the date | 
of itf institution. A suit for pre-emption, there- 
fore, is not barred by limitation, by reas m of a 
person deriving title from the vendee-dofendant, 
after the institution of plaintiff's suit, having 
been joined as a co-defendant, after the expiry 
of the stipulated period. Fatteh Mnhammad 
Y. laid Ahmad, 3P.R. 1907 ^3 P.L.R. 190§. 

IlAL OhaND, 7. 

Be/#fiaoes:— 5 0. 720 ; 23 A. 331; 68 P.R. 
1879 ; 7 P.R. 1906, B.; 26 P.R. 1908 ; 25 C^, 
jD. 


Limitation Aot^(Oontf7iiMd). 

(82) S, sa— Addition of party by 
after period of limitation ^JEffeci^ Civil 
Procedure Code (Aet XlV of 188'^) % S% 3^* 

When, in a suit, a person is addo(i#s a party- 
defendant, at the instance of the Court, %fter 
the ponod of limitation applicable to the suit 
has expired, S. 22 of theLimitatic«/Act applies 
I and bars the plaintiff’s remedy as against the 
added defendant (a). Ramkinkar Biswas v. 
Akhil Ohrmdpa Choudhuri, 11 O.W.N. 350 
(F.B.)-5 C.L J. 242 = 2 M.L T 137--35 C. 519. 

lM\(jiii:AN, c.J , H\kkis(.ton, Hriot. 

Mitim and Glidt, .tj. 

Uefetences — *24 G. 640 , 4 C.W.N. 459 ”27 C. 

540, overruled , 12 C. 042, e.rplaiuedr, 10 C. W .N . 
i 651 = 3 670, appiovod 

j (33) iS ‘i2— Added plaintiy—Vro forma* 

I defendant joined as lAamtijU . 

j Whore a person, who was at the institution 
j of a suit made a^^ro forma defendant, is subse- 
1 quently joined as a plaintiff. 8. 22 of the ■“ 
I Limitation Act does not appl\ . Iti such a case 
j the added plaintiff is not a “ new plaintiff ” (a). 

I Nagendrabala Debya y. Tarapada Acharjee 
j and another, 8 C.L J 2H0. 

Stephen and Holmwood, j,k 

References -(a) 5 C L J 480 , 34 G G12 and 
.36 C, 519, /). 

(34) S. 22 — Suit by some of the co-ow'iiers 
of a .101 lit Hindu family for rent — Addition of 
other parties after the period of limitation — 
Claim, joint and indivisible — Effect. See Ctv. 
Pro. Code, No. 14, 7 O.L.J. 251. 

(36) S. aSSuit for declaration of right to 
iahe water and of injunction to lemove 
obstruction — Applicability of Arts, 120 and 
Sch, II— Continuing wrong. 

In a suit for a declaration that the plaintiffs, 
as reversioners of a widow who died within 
twelve years of suit within the moaning of Art. 
141, Sch. 11 of the Limitation Act, had a right 
to take water for the use of then gardens from 
a canal which was under the control of. the 
defendants, and for an injunction ordering the 
demolishing of a dam constructed more than 
twelve years before the sust for obstructing the 
flow of water. 

Held, on appeal that the suit was within 
time, under Art. 120 of the second schedule, 
read with S. 23 of the Limitation Ac^ as the 
wrong was a continuous one. It vias also 
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ItfimEation Act- (Contimed)* 

pointed out that Art. 141 of Sch 11 had^o ap- 
, plication to the suit as it was mereJy for decla- 
ration and injunction and not for possession. 

' Ooverdhandas v. Naralndas, 1 Smd L.R 

m. * 

Hayward, a.j.c. 

(36) S, ^ -Arts, no, J42 and 144-^ourt 
Fee — Revision — Religious i. \sltlHtion — timt 
for removal of Mutioah and Imam of a 
mosqiie — Power ofcongre jatum tf a mosque 
as regards removal of mutwuli— Change of 
religion — Sufficient caune —Cause of action 
when to at isc’— .Vo/ continuing lorong — 

^ Indian Court Fee*t Act V IT of 1870, S 7 
IV (c)-ySl^ca//V JUhef Act I of 1877, S 12 
— Punjab Gout Is Act XV til of 1884 (os 
amend ml by Act XXV of 1800), S 70 (6). 

• 

A suit was !>/ ought agiiribt l\r, tho nintwali 
and imam of a mosque, by som^> persons on be- 
half of the geiv'ial body of worshippers, on the 
allegation that although the mosque belonged ; 
to the Hanafi sc ct, M bad changed bis rcligums 
views and turned a follower of the Mirza of 
Quadian, four years before suit, and that there- 
fore was dibcpialifiod from discharging his duties. 
The reliefs sought were — j 

(a) That the* defendant be declared unfit for 
the ofiice of Imara of the M«i.sjid ; 

(b) That he be cjc'ctod from the ])rc'pe**t\ 
appertaining to the Masjid , and 

(c) That ho he clksmissed from the .office of 
rnutwali. 

Held, (1) That, si nee the plaintiffs simply seek 
the removal of the defendant from the office of 
mntwali, which would involve his ejectment 
from the unmoveable property of which he was 
in possession in that capacity, and do not seek 
possession of the pr.qierty for themselves full 
'.tamp need not be levied upon the value of the 
said property (u). 

(2) That, it having been found concurrentlv 
by both the lower Courts that M had turned 
a follower of the Mirza of Quadian in 1891 and 
not four years, before suit as alleged in the 
plaint, the chief Court has no power under 8. 

70 (6) of the Punjab Courts Act to question that 
finding on revision. 

(3) That the suitnvas barred by limitation, 
under Art 120 of the Limitation Aot, having 
beenjnstituted more than six years after M’s 
chaiige of religion lu 1*891 when the cause of 
action Uccnied* Neither Ai|. 142 nor 144 has 
n^iy application to the case. 


Limitation Act— 

(4) That such change <^and the subsequent 
persistent adherence to such newly adopted 
views cannot properly be described as\i conti- 
nuing change amounting to a continuing wrong 
such as is contemplated by the terms of S. 23 
I of the Indian Liiniiatjoii Act , and that j)he 
pJaintiif should have come to Court within six 
years under Art. 120 of the Act, since the time 
when the alleged change m views occurred (b). 

5) That the general body of worshippers 
have no right to remove a Mutwali .ind Imam 
at IhcMr will and iiloasurc without assigning 
and establishing siifhoient cause for such remo- 
val Mir Yad Ali y. Mouli Mubarak Ali, 37 
P \V R 1908. , 

RaTTK.\N AND.SlJAU DiN, JJ. 

Refeiences — fo) r>G P R 1890, folloued. (b) 
19 G 77G, and 2G M. ll.-J, citei and a^pfoved, 

(H7) S. 26, cl, (2) — Claim to take plough and 
water through another’s laud— No allegation 
of severance — Claiin can be based only on this 
section See Kasfme>tt, No 3,4 L.B.R. 246. 

( 38 ) s 2G and Art. 47, Sch. IT — Upper riparian 
owner can acquire eas>-mcnt to irrigate his land 
apart from mode stated in S 26— Art 17 docs 
not apply to suit for declaration of plaintiff’s 
right to put up dams in river. See Easements. 
No 6, 35 C. 851 

(39) Arts. 6, G8 and 115 — Suit for recovery of 
penalty under Madras Local Boards Act See 
Act V OP 1884 (Local Bouidr, Madras), No. 3, 
17 M.L J. 537. 

« I 

(40) Art, lO-^Executwn of decree— Safe— 
S 816, C.P,C,, 1882, sale-certificate grant- 
edundei -Ss. 51 and 89, Registration Act, 
1877—Cojfij of sale-certificate registered 
under S. 89, Registration Act — Effect, 

A sale-certificate granted under S. 816, 
C.P.C . of which a copy has been forwarded to 
the registering officer in accordance with S. 89, 
Registration Act, and duly filed in register of 
non-testamentary documents relating to im- 
moveable property prescribed in S. 51 of the 
Act by the registering officer, is not a registered 
document within the meaning of Art. 10, 
Limitation Aot. Fattgh Singh v. Daropadl, 
142 P R. 1908 (P.B.). 

* RkID, C.J., SoBERTBON AND RaTTIGAN, W. 

(41) Art. 10— Suit by pre-emptor« agamst 
traiifferees^Article appEoable. See Pbe-ii¥p- 
TIOH, No. 18, 106 P.B. 1907 = 76 P.L.&. 
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UmItattoB ket-{Continued). 

(42) Soh. II, Aril. ?0 — L%mitation—Pie-«m^. 
tiofi suit-- Property in suit %n possesmn of 
tenant— Property capable of physical postes- 
swu, 

Hcldi that property in the possession of 
tenants canpot be said to be capable of phy- 
sical possession within the ineariing of Art 10 of 
the second schedule of the Limitation Act (a) 

Ghulam Mustafa v Shahab-ud-din Khan, G3 

P.L.R. 1908 (P.B.)=1 P.W.R 1908-40 P.R. 
1908 

Clark, c.j., Rku) and GiiA'va?KiiJi, JJ 

Beferences .—(a) 88 PR. 1905; 179 P L.R. 
1905, explained . 24 A. ]8(P.C); IG P.R. wm , 
73 P.R. 1885 , 48 P R 1884, F 

$ 

(43) Alt Jl— Dismissal of application under 
S, 278 of Civ, Pio Code for default— Cider 
made without investigation— Applicability 
of the article 

When an application under S 278 of the 
Oiv. Pro. Code is dismissed for default, it is 
impossible to hold that thi re has been an in- 
vestigation on the merits so as to satisfy the 
test which Art 11 of the Limitation Act re- 
quires, To such a case the article, therefore, 
does not apply. Saraba Subba Rao v. Kanj- 
sala Thinamayya, 17 M.L.J 554-3 M.L.T 
106 = 31 M 5, 

White, c.j., and Milleu, j. 

Beferences —29 ^1. 225 , 1 C.W N. 24 ; 11 
C.W.N. 487, F. 

(44) Art. 11 — Decree — Execution — Resistafice 
to possession — Obstruction by manager of joint 
Hindu family— Miscollaneou'i proceedings 
following obstruction — Withdrawal by manager 
from such proceedings — Whether withdrawal 
binding on plaintiffs under article. See Giv. 
Pro. Code, No. 222 , 10 Bom. -L.R. 550. 

(45) Sch. JJ, Art 11 — Application of— Suit 
by person against whSm older under section 

Civ. Pro. Code, is made— Adding 
strangers as parties to the suit after peiiod 
of limitation has expired. 

The period of limitation prescribed by Art. 11 
of the second schedule of the Limitation Aot 
(XV of 1877) (=Art. 11 of Act IX of 1908) for 
auitg under S. 335 of the Code of Civil Prooedurj, 
ld82i applies only in so far as it is against the 
person in whose favour the order was made. 

Hence, the fao^that other persons also \7ere, 
alter the period of limitation, added as parties 


Limitation Act— (Continued). 

it 

to the suit, on the representation of the person 
in whose favour the order was made that he was 
only a benamidar for the parties so added, will 
not bar the suit. Aiyyam Chetti Poon^a- 
vanam, 18 M.L.J. 464. * 

Waljjs A^D Munro, JJ. 

(46) Sch. II, Art's. 12, 91, 144— Suit for posses- 
sion of i)roperty mortgaged and ?»old during 
minorit> —Minor— Limitation. Sec Ccardian 
AND Minor, No 6, 11 O.C 340 

(47) Sch n, Arts. 13 and 2 i— Civ Pio Code 
(Act XIV of 1882), S. 332— Salt under 
S 332 bi ought mote than a year after the 

ordet parsed undei the section, rot barred. 

s 

On the 21st Novi'inbor, 1900, .in order was 
passed, under 832 of the Civil TVocedure 
Code, awarding possession of certain property 
to defendants 3’hc pTaintiffs filed this suit on 
the 25lh August, 1905, under S .332 of the 
Code, to recover possession of the property from 
defendants. The suit was disraisst-d, as having 
been barred under Art 14 of the Lnnitation 
Act — 

Held, (11 that the suit was not barred under 
Art. 14 of the Limitation Act, 1877. An order 
passed b) a Judge, under S. 382 of the Civ. Pro. 
Code, 1882, IS not such an act or order as is 
referred to iii Art 14. A Judge exoicising his 
judicial functions is a Civil Court within the 
meaniug of the Xjimitation Act and is rot an 
officer of Government acting in his official 
capacity within the meaning of Art 14. 

Held, (2) that Art 13 of the Act also did 
not apply to the case, bccaus'- an order passed 
under S. 332 restoring possession, which has 
been given in execution of a decree, is an order 
made by the Court in execution proceedings, 
and 16 not an order of a Civil Court in k pro- 
ceeding other than a snic (a). Govinda Bala T. 
Ganu Abaji, 10 Bom L R. 749 

Scott, c.j , and Heaton, j. 

Reference : — (a) 8 M 82, F. 

(48) Sch. II, Arts. 14 ^ 121 — Noabad taluk, 
incident of. 

Article 14 refers to orders and proceedings of 
a functionary to which by law is given a parti- 
cular effect in favour of one person or against 
another, subject, in the regulsr course, to a 
further judicial proceeding having for its object 
to quash them or set them aside (a). ^ 

The article has no application where an 
order is null and void and does not affect the 
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jtlmitatton Aet -‘(Continued). 

plaiatiS*8 mtereHt, bo that there is no /^OAHioa 
rto set it aside (6). 

I 

Where subsequent to the purchase of an 
4entU'o No&bad mohal at a sale for an ears of 
■revenue by the plaintiff, the term of the taluk 
expired reaettlod the taluk m 

favour of the defaulting proprietors, and the 
plaintiff instituted a suit for l‘ecovor^ of posses- 
sion of a parcel of land included in the taluk 
purchased, ^ 

Ileldi that 'the iul(> oi liinttation apphciiblc 
was that embodied in Article 121 and not m 
Article U. 

A Noabud taluk is not ii(‘ce«s.iril\ loinpor.inl\ 
settled ; n m.iy be a permanently settled one. 
^The re-settlenicnt ot a Noabad taluk does not 
fie<;es«arily mcana soitleiiient with new laluk- 
dars ; it nia\ be an adjuktinent of the re\onuo 
* and nothing mure (c). Maqbul Ahmad v. Hara 
6iobindaKalal, 8C.LJ.470 
Mookkiuuk, j. 

References —-(a) JIB 429,7^' 21 C ()2() 

26 C. 179 (P C.), 24 A 4b7, B. (e) 2fi C. 792. l! 

(4H-ai Art. 14 — See No. 47, '<ujiin. 

.(49) Sch. II, Art 29 — Wrongful secure of 
mo%wtble poverty under legal jroeess-- 
Starting iHH.it of limitation -Suit for 
com'^ensaiion for imirtoper attach meni - 
J urisdit' lion of Small C.auu Courts I 

A suit foi eonipeiisatioij for irnpropei attach- 
ment IS not excluded from the pinsdiction of* 
a Pre&ideiicx Small Cause Court. Such a suit 
is however ♦ixcluded from the ^unsdietiou of a 
Provincial Small Cause Court b\ Ait 86 (^) of 
the Schedule to Act IX of 1887 (a). 

Art". 29 of the Limitation Act is (juile gene- 
ral in its term^ and was mtendi^l to to 

all cases of wrongful seizure of ino\cal>le pro 
pertv, «iade under legal prof ess 

The point from which limitation begins to 
run IS from^the date of sei/nre of (he pioperty , 
and the period of limitation proseiibed ih not 
affected liy the fact that the plaintiff objected 
to the attachment under S 278, CPC., oven 
if the objection proceedings oiit-lastid that 
peritid, 

iiMtt like that, thi* cause of action is 
compli^ (w soon a^ tha wrongful seinum is made 
and tins aijb8eq[U6nt detention is the act of the 
Court and nOmimd ^tifages at least are at once 
'l&OvAAbTe 


Limitation Aet-^-lContinued). 

If there are two articles of the limitation 
schedule which may possibly govern a case, the 
one more general and the other more partionlar 
and gpeciffc, the more particular and specific 
article ought to bo regarded as the one govern- 
ing the case (e). Nogoba Y. Madhoiala Kalav 
4 N.L.R. 49, 

J)kakb-Biiockman, y.c. . 

References:— {a) 24 C. 183 ; 26 M. 640 , 24 M. 
83f), Ji\ ib) 19 W R. 239 (341) ; 3 B. 74 (78) ; 26 
M. 640 , 29 A. f)15, B. (c) 16 0. 25 ; 21 M. 141 ; 
•23 B. 725 , 26 C. 664 ; 26 B. 430, R. 

(50) Arts. 29, 36, 49, 62 and UO-Attach- 
ment-‘AVn\ngful seizure through Court of 
moveable property — Property sold and po- 
cseds distributed — Suit *for recovery of 
money paid — fjimttation., whither suit bar- 
led by- Cu Pro. Code, 8. 2R3 

A suit w'as instituted on the 1st June, 1903, 
to recover the value of the paddy crops belong- 
ing to the plaintiff attached by defendants 1, 

2 and 3 before judgment, in a suit brought by 
tlieni against the hfth defendant, and sold on 
tlie 10th April, 1900 to satisfy the decree 
( obtained in that suit 'rhe proceeds ol the sale 
were dihtnlnited among the defendants on the 
1“)th Alay, 1909 The plamtilT pfeseuted a claim 
petition vvJu'ii the property was attathed, which 
was dismissed on the 8th March, 1900. Ho sued 
to declare his title on the 26th March, 1900, and 
hr* obtained his final decree dpclai ing his title 
on the 7lh February, 1903. It vras contended 
that Art. 29. Limitation Act, applied and that 
the ‘•uif wa^ barred, not having been brought 
within one vi-a* from the date of the .ittachment. 

Held bv the P^ill Bench (Sankaran Nair, J., 
dissenting) that the original wrongful seizure 
was the cause of action and time began to run 
from that date, that, whether the article of the 
Imnitation Act that governed the case was 29 
or 49 the suit was aflmitjfcedlv barred, and that 
no allowani e of time is made for the timecpent 
in litigating the title, under S. 283, (Jiv. Pro. 
Code . 

Held per \rnold White, C.J , that the appro-, 
priate article was Art. 29, since this was the 
onij' article which referred specifically to wrong- 
ful seizure under legal process, and thafr Art, 

29 IS not restricted in its application to cases of 
eonsequeutnil damage, Imt applies aBo to the 
eaA where the value of the^projwrty itself is 
sought to be recovered ; held further that the 
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Limitation Aot— (0o?t^inuM2). 

•distinction between Art. 29 and Art. 49 was 
that the former article applied to a case of 
wrongful seizure made under legal pViicess, 
whereas the latter applied when the wrongful 
seizure was made by a private person (a). 

Held per Sankaran Nair, J., that, so long as 
the property ' remained in the custody of the 
Court, the plaintiff could not be said to have 
lost it and was not, therefore, entitled to any 
compensation for its loss, and Art. 29 of the 
Limitation Act did not therefore apply , nor did 
Art. 49 apply ; as the suit was not for any speci- 
fic moveable property and the< defendants bad 
not wrongfully taken, injured, or detained ‘the 
property. The article that applied, therefore, 
was either Art. 62 or Art 120, and iii either case 
the suit was not-barred (6) Damaraju Mara- 
Bimha Rau v. Thadinada Gangaram, 4 
M.L.T. 271 

Arnold Whitr, c.j., Sanraran Nair, and 
■PrsHEY, JJ. 


Limitation Act— (Con/inued). 

Whfcre It was found that the defeudawt had 
set up a fictitious landlord and a fictitious ten^ 
ant in respect of the plaintiff's holding, and 
having obtained a process for distraint from 
Court, caused the standing crops on'the hdding 
to be distrained and subsequently cut and 
removed them ; ^ ' 

Held (Per Rampini, C J. and Gridt, J.)— 
that the plaintiil'b suit for damages in respect 
of the aboKo acts of the defendant fell within 
Art. 86 of the second schedule of the Limita> 
tion Act (a). 

Per Doss, J. (contra ) — That so far as tb^e 
defendant wrongfully entered on the land, the 
suit was governed by Art. 39 ; and->in regard to 
the removal of the crop after it was cut, the 
suit was go\erned by Art. 49 of the Becon4 
schedule of the Lmutatioii Act. Bripatl SaP- 
kap Y. Hari Kap, 12 C.W.N. 1090 

f 

Rampini, c.j., and Giudt and Doss, 9J. 


Ite/erences.—(a) 23 M. 621, F. , 29 M. 46, B . ; 
30 M. 12, D. and 8 B. 19, relied on. (6) 22 M. 
478 and 23 M. 621, R. ; 30 0 440 and 8 B. 19, 
relted on. 


References — (a) 9 C.W.N. 870, F.; 2 C.W.N. 
265-25 C. 692, H. 

(62-fi) Art. 39— See No. 62, supra. 


(50-a) Sch, lit Art. Limitation fcriemo- 
val of trees newly planted by agtove-holder. 

A suit for removal of trees newly planted 
by a grovo'holder is governed by Art. 32. (a) 

Manohar Nath v Raghubans Lai, 11 0.0. 379. 

PiGOTT, J.C. 

References: — (a) 24 C. 160 ; 9 O.C. 109, R. 
and 10 ^A. 634, D. , 

(61) Arts 32 and 120Su%t by co-owners for 
establishing a right of way — Limitation. 
Where the parties in a suit to restrain the 
obstruction of a joint way wore co-owners 
of the land in question and not landlords, held 
that Art. 120 of the Limitation Act applied, and 
not Art. 32. 

Propriety of granting injfinction in a particular 

case^onsidored. Chepukupu Maealy Y. Gheru- 
kttpa Lakshumayya. 4 M.L.T 278. 

Boodam and Munro, jj, 

References:^U C. 160 and ^6 0. 564, R. 
and D. 


(51-al Art. 36 — See No. 60, supra. 


{62) Sch, llf Arts, 36y 39 and d^^Ficiitious 
landlord and tenant — DietraniiAf^Removal 
of crop^Svnt Jot damages—Tre^gass 1?on- 
version. 


(63) Sch. II, Art, ei-^Limitaiion — Minor — 
Smi for possession of immoveable property 
— Mufiammadan Law— Transfer by de 
facto, but not leqaly guardian 

An alienation b> a tie facto guardian, who is 
not legal guardian of the minor and is not 
authorised by custom to transfer his ward’s 
property, is void, and the suit brought by the 
minor, after attaining majority, for possession 
of immoveable property, against the transferee 
from such guardian, is not governed by Art. 44 
of the second schedule of the Limitation Act ; 
for it IS not necessary for the minor to have the 
alienation set aside. Sapdap Shah v. flaji, 182 
P.L R. 1908 

Or.AnK, c J 

(54) Arts. 44 and 144 — Suit for redemption 
brought by a minor twelve yearb after mortgage 
— Mortgage by one not legally competent to do 
so— Limitation. See Mahomed an Law (Gene- 
ral), No. 1, 11 O.C. 1. 

(56) Sch. II, Arts. 44 and HI— Joint Hindu 
family, guardian of a member belonging to 
— Transfer by motlier puriorting to act as 
guafdian—Smt fur possession brought by a 
minor to recover property alienated vnthaut 
necessity, limitation for. 
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Held, that, in a joint Hindu family, the 
mother of a minor cannot ho considered to be 
the legal guardian of thn minor. 

lUU, further, that where a member of a joint 
Hinhu family brings a suit for recovery of 
possession of the property alienated during his 
minority by’V. is mother professing to act as his 
guardian, within twelve years from the date of 
transfer, but more than three years from the date 
of attnining majority, the suit ibtiiot barred 
under Art. 44, 9ch. 11 of tlie limitation Act 
but is governed by Art 144. Satrohan Singh 
y. Rajahindar Bikram Singh. 10 O.C. 3G7. 

^ Sandbbh and Giikfakn, j c.s. 

Be/sreuc^’ --(a) ‘25 A 407 (P C ). F., 5 O.C. 
197; 33 C. 257, and jP 

* (60) Sch. II, Art 4o Alluvial accretion-- 

Settlement u/khas niahnl laitd — Suit to set 

* ande an order refusing settlement~Reg. 

. lXofl8S5. 

A suit to set aside an order of the Com- 
missioner refusing to make a settlement: of lhas 
mahal land witli the plaintiff who claimed 
scttleiuenl of it as an accretion to his jote is 
governed by Art. 45 of Sch IT of the Limita- 
tion Act and not by Art 14. Abdul Kadir v. 
Hamdu ISlah, 12 C.W.N. 910. 

Stephkn and Holmwood, jj. 

(67) Sch. II, Art 47— 'Suit to i ecover propef - 
iy^ the subject of order under S. 145, Crwi 
Pro, Code —Limitation— Starting poinf— 
Rule issued by High Court against Maffts-* 
irate' s order—*' Final older." 

t For a suit to recover property in respect of 
which an order under S. 145 of the Ciim. Pro. 
Godohas been made, the period 'of limitation 
rune from the date of the order of the Magis- 
trate and not from the date on whioh a rule 
issued by the High Court under S. 15 of the 
Charter Act against the Magistrate’s order was 
finally disposed of. Jagannath Marvari v. 
Oadal Coal Co.. Ld., 12 C.W.N. 840. 

BaMPIN4 and Shabfuddin, jj. 

(67-a) Art. 47— See No. 38, su^a. 

(68) Seh. II, Art. 49— Government Jpromisiory 
notes held by defendant for plaintiff— 
Wrongful disposal of notes— Pledge— Sub- 
deguent demand and refusal— Wrongful 
detention tehen commences. 

The^delendaiit who held certain Government 
pt|^»iflaory .notw in < jbmsfe for the plaintiff, 


Limitation kei— {Continued). 

pledged the same for fa^own ptyrposes, anff 
later on when asked by the plaintiff refused to 
deliver them up. ^ 

Held, that a suit by the plaintiff to recover 
the notes or their value from the defendant 
was governed by Art. 49 of Sch. II of tho 
Limitation Act, and time commenced running 
from the date of refusal, notwithstanding that 
the defendant had wrongfully parted with the 
note‘< before that date. 

Tho detention of the notes became wrongful 
from tho date of refusal to deliver them up (a), 
Qopal Chandra Bose v. SurendraNath DuU, 
12 C.W N. 1010 

CoXK and Dokr, jj. 

Reference —(a) L.K. 0 G P. 200, F. 

(58-fl) Art. 49 — See Nos 50 and 52, supra. 

(69) Arts. 49 and V^O— Possession, when he- 
comes urongful— Possession, claimed to be 
bona fide subsequently declared by Court to 
be wrongful from commencement. 

Defendant claimed to bo in possession of cer- 
tain moveable:; houa fide , subsequently the 
Court declared, that such detention was wrong- 
ful The present suit was more than three years 
from the time possession was taken but within 
2 years from the time when the Court declared 
tho detention to be unlawful Held, the article 
applicable was 49 but not 120 of Limitation 
Act, because the detention was in fact wrongful 
from the beginning though declared by the 
Court to be so on a later date. Arunachalam 
PkUal Y. Alaglanambia Plllai, 3 M.L.T, 324. 
Benson, j. 

Reference —21 C. 157, D. 

(60) Art 62 — Undivided Hindu family — Mi- 
iakehara Law— Realisation of debt due to 
the family— Unrealized debts left undivided 
at partition and subsequently realised by 
one member of the sepprated family— Claim 
of other members. t, 

Where one member of a joint Hindu family 
realises money due to the family the relation 
between him and the other meml^rs is not that 
of agent and principal but much more like 
of trustee and eestuis que trustent (a). So long 
as the family vus joint it could not ba said 
that any part of its property belonged to one 
member mote than to another, Otheranenibers- 
caxtiot bring a suit contemplated by Art. 62,. 
againet him (6). 
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A suit by the other members to recover their 
shares, iu outstandings left undivided at a 
partition of a joint Hindu family, and subse- 
quently realised by one member of the se- 
parated family is governed by Art. G2 (c). Tara- 
eliand v. Pranohand, 4 N.L.R. 84. 

H. V. Drakk-Brockman, j.c. 

References :^{a) 26 M. 544 (553), R. (5) 32 
0 . 527 (533), B. and (c) 6 A. 442 ; 24 0. 309, F. 

(60-a) Art, 62— Sea No. 50, supra, 

(61) Arls, 62, 95 and 97— Suit for damages 

for fraud— Burden Qfyrb%f\ 

In VL suit for damages based on fraud, when 
tt is doubtful at what precise time the fraud 
became known, to the plaintiffs, the onus is on ' 
the defendant to show that the suit is out of 
time (a) 

A suit CO recover damages for fraud is govern- 
ed by Art. 95, and not by Art. 62 or 97, of the 
Limitation Act (5). 

Where a person fraudulently assigned a debt, 
not really existing, to tHe assignee, held that 
the assignee was not bound to assume the truth 
of the debtor’s case — that the debt was not 
really existing — as set forth in his written 
statement ; and, that time, for a suit by the 
assignee for damages against the assignor, began i 
to run from the date of the MunsifT’s judgment 
in the prior unsuccessful svut by the assignee 
against the debtor whose debt was pretended to 
beassigned. Punnayil Kutt y. Raman Nair. 
M.L.J. 19 = 31 M. 230=4 M.L.T. 80. 

• 9 

Wallis and Sankaran Nair, jj. 

References —(a) 17 B. 341, B. (6) 27 M. 
343, R, 

(61-a) Art. 68-'SeeNo. 40, supra, 

(62) Sch, II, Art. 75 — Instalment bond— 

Creditor having an option of suing for the 

whole on first ^default— not exeremnq that 

• option — Limitation, 

Under the terms of an instalment bond, the 
creditor had an option to recover the whole 
amount, but did not avail himself of it. On 
the contrary, he brought this suit for recoiery 
of an instalment, more than three years after 
t^e date of the first default , held, that the^uit 
w'as not barred by limitation. When a bond 
is noj^ so worded as to oompel a creditor to sue < 
lor the whole amount at onoe on the ^rst de- | 
fault, he eouldPnot be oompellad to sue for the | 


Limitation Aot---(Oofif«nu0d). 

whole (a). AJadhia v. Kunjal, 5 A.L.J. 72= 
A.W.N. (1908), 30 = 30 A. 123. 

Knox and Aiiuian, jj. 

References --(a) 16 A. 371, applied ; *(1907) 
A.W N. 139, B , 31 C. 297 ; 21 C. 642 ; dissented 
from in L.P.A. 81 of 1893. ^ 

(63) Arts, 83, 113 and H 6— Suit uj^n eove- 
nant in registered deed of exchange of 
lands— Special contract to indemnify on 
deprivation— Wot* a swff for specific per- 
f or malice— Cause of action. 

A registered exchange deed effecting ^an 
exchange of lands stated ; There is no dispute 
in respect of the said lands. If disputes should 
so arise, the respective party shall be answerable 
to the extent of bis private property.” TJie 
plaintiff was subsequently deprived of some of 
the land acquired by exchange and brought a 
suit upon the above covenant more than three, 
but less than six, years after the date of depriva- 
tiori. 

Held that, since it was settled that suits for 
failure to pay mone} according to contract were 
to be regarded as suits for crmpeiisation for 
breach of contract anti not as suits for speoifie 
performance. Art. 113, Limitation Act, should 
not be applied to the case ; that, though, in the 
absenco of a special contract, tbe provisions 
above cited may amount to a covenant for title 
and the breach may be considered to havo occur- 
red as and from the dale of tbe deed (which, in 
this case, was more than six years before the in- 
stitution of tbe suit), yet as there was a special 
contract to indemnify the party as and when 
the deprivation took place, tbe plaintiff had^ 
under Art. 116 read with Art. 83 of the Act, six 
years from the date when he was actually 
damnified, and that the suit was within time. 
Srinivasa Raghava Dikshldar v. Ranga- 
I sawmi Iyengar, 18 M.L.J. 477. 

White, c.j., and Wallic;, j. 

(63-a) Art. 84. — See No. 20, stipra. 

(64) Alt, 85— Defendant signing plainiifi's 
accounts— Defendant acting as though tha 
signature referred to the whole amount— 
Mfiect, 

Tbe defendant in this case signed the plain- 
tiff’s accounts and subsequently acted as though 
the signature referred to the whole amount. 

Held, that tbe Judge was justified fhtreatito 
tbe signature of the defendant as applying 
3T63 44 
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the whole amount due under the plaintif!*s 
ftCGOunts. 

r 

also, that Art. 85 of the second schedule 
was pghtl/ applied to the case and the signature 
of the defendant was a sufhcient acknowledg- 
ment to saxp limitation. Pnbjuntla Ramachan- 
drayya v. Llntamitti Narayana Chetty, 4 
MX.T. 77. 

Wallis, j. 

(66) Soh. II, Arts. 897110 and 132— Suit lor 
account by principal against agent— Contract 
■of service in writing and registered — Limitation. 
€fee Accounts, No. 1, 7 C L.J. 279 

(66) Sell. Art. 91 ’Limitation^ Suit for 
cancellation of a deed — Suit for a declara- 
tion that the transaction evidenced by the 
deed was fictitious. 

A suit for a declaration that a transaction 
embodied in a particular deed was from its very 
inception a sbam transaction is to be dis- 
tinguished from a suit for cancellation of the 
deed. The former kind of suit does not fall 
within the purview of Art. 91 of the second 
Bchedule to the Indian Limitation Act Jagar- 
4eo Singh y. Phuljhari, A.W.N, (3908), 106- 
5 A.L.J. 421 = 30 A. 375. 

Stanley, c.j., and Banriui, j. 

Beferences 23 C. 460 & 12 C.W.N. 502, Jl. 
f66-a) Art, 91— See No. 46, supra. 

(67) Arts, 91 and 14l—Estoppel--Immoveable 
property left by a Mahomedan^Mere de- 
lay or silence in suing not estoppel— Alien- 
ation by one co-owner beyond his share— 
No necessity to get the transfer set aside — 
Co-owner competent to recover his share 
within twelve years. 

Held, that, where a Hahomeden possessed 
of immoveable property dies, leaving several 
heirs to aucceed him, and one of them alienates 
the whole or a portion of it exceeding his inter- 
est therein, every one of the heirs is entitled to 
recover his share within twelve years from the 
death of the deceased under Art. 144 of the 
•eoond schedule to the Indian Limitation Act 
XV of 1877, and is not obliged to sue for setting 
aside the alienation within the period prescribed 
in Art. 91 of the Schedule (a). 

Held, also, that mere silence or delay in suing 
without any overt act oi omission calculated to 
mislead! alienee oceales no estoppel, and, 
i>, iihflcpoe and tangible ground, the 
piai^od of Hmitallon eannot be shortened. 


Limitation Aet^iContinued), 

Jf fi 

Practice : — Further appeal being not compe- 
tent;, it was treated as a petition for revision 
under S. 70 (6) of the Punjab Courts Act, 1884. 

Amip Shah and Fateh All y. Haidar Bhah, 5 

P.W.R. 1908. 

CHATTEEtJI AND KENSINGTON, JJ. 

Beferencen —(a) 55 P.R. 1897 ; 56 P.R. 1908 
(P.B.) F., 80 C. 990, D. 

(07-a) Art. 95— See No. 61, supra 
(67-6) Art. 97 — See No. 61, supra. 

(68) Arts. 97 and 116— Bleach of covenant— 
Disjyosst^ssion of the vendee— Be turn of sale 
consideration — Registered sale deed. 

A sale deed set out that the property sold 
was uninoumbered and there was a covenant 
that if the vendee was dispossessed from any 
portion of the property, the vendor would repay 
a proportionate part of the sale price. The 
vendee was dispossessed from a portion of the 
property by a prior incumbrancer. Held, that 
Art. IIG and not 97, Sch. II, of the Limita- 
tion Act governed the suit, and the suit could 
be brought within six years from the date of 
dispossession. Ram Jaggi Rai y. Kauleshap 
Rai, A.W.N. (1908), 185(no^6)-6 A.L.J. 484-- 
30 A. 405. 

Aikman and Kauamat Husain, jj. 

References .—5 A L.J. 410, F.; 26 B. 750, LI. 

(G8-a) Sch. TI, Art. 104— Suit to recover 
, deferred dower when talak pronounced in wife’s 
absence. See Mahomedan Law (Divorce), 
No. 3, 13 C.W.N. 134. 

(69) Art. 105, scope of— Construction of article 
conflicting wuth 8. 43, C.P.C., not to be made. 
See Mortgage (Redemption), No. 9, 5 A.L.J. 
192. 

(70) Art. 106— Suit for settlement ofpartnet- 
ship accounts— Realization of partnership 
assets subsequent to ddtsolution-Limitation. 

A suit for the settlement of partnership ac- 
counts, in which the plaintiff prays for the 
partnership accounts to be taken and that the 
plaintiff should be awarded whatever is found 
due to him, with interest, is governed by Art. 
106 of the Limitation Act. And, if such a suit 
is^filed more than throe years after the date of 
the dissolution of the partnership, the suit must 
be held to be barred. * 

If, subsequent to the diesolation, the plain- 
tiff has realized money by the side of some part- 
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iier$bip property, the Bamo ib entered in 
the partnership books, such entry will give him 
no fresh cause of action, and will not in any 
way affect the period of limitation prescribed 
by Art. 106 of the Act. Yerhomal Babalmal 
Y. Oobindpam Ramdas, 1 Sind. L.R. 169. 

Pratt ahd Crouch, jj. 

(71) Art. 106— First suit by partner for de- 
claration of his right to, and for partition of, 
partnership propert) standing only m one 
partner’s name— First suit withdrawn— Second 
suit for partition of partnership property stand* 
ing in the joint name of '^aVtners, but not 
included in first suit— Second suit barred by 
Art. 106 being only a suit fon share in partner- 
ship dissolved more than three yeans ago. Sec ] 
Oiv, Pro. Code, No. 65, 5 A L.J. 278. 

(72) Art. 106— Suit to recoyer share of pro- 
fits— Suit good as suit for ooritnbiition See 
Partnbrship, No. 10, IM.L.T, 475. 

(73) Arts. 109 and 120, applicability of— 
Suit for mesne profits — “ When the profits aie 
icceived,” meaning of. Sec Mrsnh pRoinTS, 
No. 6, 8 C L.J. 18l", 

(74) Arts. 110 and 110 —Suit foi lecovory of 
royalty upon registered document— Article gov- 
erning MUt 116, and not 110. SeoTuANSPEK 
OK Property Act, No 75, 12 0 W.N. 724. 

(75) Sch. Tit Arts 111 and ]32--himitatton — 

Ad No. IV of 1882 (Transfer ofPiopertif 
Aiit)t S, 55 ( 4 ) (b)—Snit btf vendor to on- 
force charge for unpaid balance of pun hose 
tnonef/. * 

Heldt that a sun for the enforcement of the 
payment of purchase money by sale of the 
purchased property is a suit to enforce a -statu- 
tory charge, differing from the lien which an 
unpaid vendor in equity possessed for the recoy- 
ery of the balance of his purchase money, and 
that the article of the Limitation 4ct applic- 
able is Art. 132, and nSt Art. Ill (a). 

*Oneof the duties of a vendor, as prescribed by 
S. 65 of the Transfer of Property Act, is to dis- 
charge, amongst other things, all incumbrances 
on the property existing at the date of the sale, 
except where the property is sold subject to 
incumbrances. Munlr-un-nisfa v. Akbar 
Khan, A.W.N. (1908), 71=3 M.L T. 3'i4=5 
A.L.J. 243 = 30 A. 172. 

fifTANLBY, C.J., BuRKITT AND AiKMAN, JJ. 

References :»-(a) 81 0. 67 ; 21 A. 464 *and 29 
M. 305, F; A.W.N. (1891). 130, overruled, 


Limitation 

(76) Art 112— Company— Winding up— Call 
before winding up— Recovery of unpaid portions 
of calls barred— Whether new liability created 
bv S. 61 of Act VT of 1882 is affected. See Act 
VI OK 1882 (Companies), No. 1, 3 M.L.T. 260. 

(76-n) Art 113— See No 63, 

(77) Sch. II, Arts. 113, Utfami Ui—Suit 
for possession on title of ortbiimulyani 

lease, 

% 

In a suit for po-S'^ession bdi-ed on the title oi 
an orthamuluam Jea.se, the .iiticle applicable 
is, neither Art. 113 nor llo, but Art, 141 oi 
the Lnnitation Act, 1S77 (a). Mogera Nandi v. 
Parameshwar Udpa, 4 L.T. 241^31 M. 61. 
Benson \nd IFiij ku, jj * 

Reference — (/?)! 1 B.L.K. 312 (422) (P.C.), 

(78) Alts. Ill .Hid 114— LcNgor and lessee — 
Contract of lease — Sun for specific performance 
— Suit for possession of immoveable property — 
Linutatiou See Li:ysi , Nt< 3 .5 A L.J. 529, 

(78-ri) \rt. 115 — hcc No. 10, snp-ka. 

i79) Art 11 1» — Adoption inherently invalid 
need not be imxjugned imloDeudcntly of claim 
brought for possesmon of adopter’s estate after 
hiB death. See AIahomed^n La\v (Inhlritancf.)j 
No. 1,56PWR 1908 

(HO) IIG — Application foi personal deorec 
against the nior tgagor— LnniULion. See Tranh* 
FPROF PjiojM.urv \CT, No 59, A W.N. (1‘308), 
IGl. 

(81) Sch, II, Art. HO — Bteacit of cooenajii by 
IcsscC’-^Suit for (lamayes-^Regidered pjoitah 
but no habuliyal — Limitation — Failure to 
pay rent due by lessor lo superior landlord^ 
Sale of lessot ’s lafe? by superior landlord 
—Measure of damage'^— Conb act Act (IX 
of 1872), S 7S (//.) — Conh ibutoi y negligence 

A >iiit lo recover damages for breach of cove 
nants contained in a lea^.e, the terms of which 
were emiiodiecl in a registered pottah executed 
by the lessor only is governed by Art, 116 of 
Sch. IT of the Liniitation Act (a). 

Where the lessee agreed 'with his lessor to 
pay the rent due by the latter to the superior 
landlord but failed, and the superior landlord 
then recovered a dooiee for rent against the 
lessor and sold his interest in the leasehold 
property in executioti of the decree 

Hckf— That the sale was not the natural 
consequence of the lessee’s default, as the lessito 
ought to have paid the rent due to the superim: 



THE CUERBNT INX)EX, 1906. 


LlmiUtion Aot-^lConH7tued). 

landlord when he came to know of the Jci^soe's 
'default; and the lessee should not be made liable I 
for the value of the ^roporfcv sold Qlriih 
Chandra pas Mazumdar v. Kunjo Behari 
Maid; 12 0 W.N* r)2«==35 C. 688. 

Macm’.an, and Dobs, j. 

Uejerence8 r^{n) 19 M 52 , 25 M. 50, 25 M. 
5H7, relted on ; 3 Bom. L.R. 667, dtss. 

(82) Sch. Ily Art. llG-^Liimitattou^Smt fof 
compensation for the breach of a contract %n 
writing registered 

h registered mortgage* bond provided that 
the amount secured by it .should be paid by 
instalments end that in case of default the 
mortgagee would be entitled to t.ike possession , 
turther, that, should there bo uiiv loss in the 
recovery of the amount due or in deliveiy of 
possession of the mortgaged land, the mortgagee 
would ha\e power to realize the amount secured 
b) the bond with interest at 1 per cent, from 
the date of the cause of action till repaynent, 
either from the person or from the pionerty, 
moveable or immoveable, of the debtor, or from 
the property mortgaged. 

Held that a suit based upon the foiegoing 
covenant to recover the mortgage money upon 
failure of the mortgngor to pav iiibialmeuts was 
in substance .i suit for compensation foi breach 
of contract, to winch the limitation prescribed 
by Art. 116 of the si'coiid schedule to the Indian 
UmitatioTi Act, 1377, applied. Collector of 
Mirzapur v Da wan Singh, A.W.N. (1908), 
lfi0«5 A.L.J. 486-80 A. 400. 

StA\LK\, (‘ .f. AND BaNFIUI, J. 

Beference —3 A. 600, 11. 

(83) Sedb. IL Art, llG—^LAinilatiou—Smt fo’ 
comp^.nsation fvi thr breach of a contract 
in wntiiiQ registered, 

A deed of sale of immoveable pi operty, duly 
registered, contained a covenant to the effect 
that in the event of a claim being advanced bv 
a co-shurer^- or Jii the event of the purchaser 
losing any part of the property in am other 
way, he would be entitled to a refund of the 
(Kmsideration and to damages. The purchaser, 
failing to get possession ot part of the property 
purehazed, suod for po^sesslon or in the alterna- 
tive for a refund of a proportionate part of the 
oonsideratioTi monej add damages. Held^ that 
as regains the ktcer relief the suit was governed j 
by Art. 1X6, a&d not by^\^t of the second 
vAhHedul^ to th^Iudhin Limitation Act, 1877. ! 
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Iful Kuttwar v. Chattar Singh, A.W.N. (1906), 
185=6 A.L.J. 480=30 A. 402. 

« 

Stanlkv, c.j. and Banurji, j. 

(8H.a) Art. 116-See Nos. 63, 65, 68, 74 and 77, 

supra. 

(84) Art. US— Suit against adoptee by rever- 
sioner of adopter for possession of adopter's 
properly in adoptee's possession. 

Where property is in the possession of a per- 
son a.s the adoptee of the last male owner, a 
suit by a leversiorier of such last male owner, 
fur possession of the property, is governed by 
Art. 118 and time runs from the date, when 
the alleged adoption became knowif to the 
reversioner (plaintiff). Ishar v. Partap Singh, 
8HP.R. 1907 = 18 P.L.R. 1908i 
Clajik, c j. 

Iteferences -^56 P R. 1903 (P B.) , 26 B 337 
(P.C.) ; 13 C. 808 (P.C.), R. 

(85) Sch II, Art. 118— Adoption — Suit for 
possession— No acquisition of title by appa- 
rent adoption not set aside uithin six years 
—Declaratory nnt to set aside adoption not 
necessar y 

S and others, the reversioners of one F who 
died in 1891 sued for possession of certain land 
left by F, and held by X, who claimed it as the 
adopted son of F, 

The suit w.is instituted on 4th November, 
l‘K)5. Following the lire vious Punjab Rulings, 
the Divisional Judge dismissed the claim as 
barred by limitation. 

Aeld, that Art. 118 of second schedule to 
Indian Limitation Act (XV of 1877;, does not ap- 
ply to a suit for recovering possession of property 
in the hands of a dofeadaut holding it under an 
alleged adoption I'ven if noi set aside within the 
period prcRCi ibed by the said article ; and that it 
(article) applies only to a declaratory suit if 
brought to challenge an adoption only (a). 
Surjan Singh v. Kh&rak* Singh, 79 P.W.B, 
190Hr.96r.R. 1908. « 

Cl i ARK, C .T., AND RkID, J. 

References:— A. 727 (P.C.), F.; 28 A. 727 
(P.C.) practically overruling P.R.C. Nos. 71 of 
XlX)l-20 of J902 and 38 of 1907; 30 M. 308 and 17 
M.L.J. 282, F., 27 C. 242 and 24 A. 105, appr,; 
P#R.C. No. ,56 of *1903, R.; 24 B. 260-25* B, 
387 and 26 B. 291, dies 

(80) Sch II, Art. 119— Adoption— Denial of 
jaiitum and vakdity of adaption— Limita- 
tion. 
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Art. 119 of $oh. fl of the Limitation Act, 
1677, applies to all suits in which either the 
/actunfOT the validity of an adoption is denied* 

The observations to the contrary in Ntngawa 
V. Bamappa (a) and Shivaravi v. Knshnahi (6) 
held to be outer dicta. Laxmawa Basappa v. 
Ramappa Vellappa, 9 Bom. L.R. 1054 =82 B. 
7 

Chanda V uikah and Heaton, jj. 

References -(a) 5 Bora. L R. 308, diss 
(6) 8 Bom. L.R. 89, diss, 

(87) Art 120 — Denial of right to skate shamt- 
lat in a revenue parttftbn proceeding— 
Revenue officer s otder to establish the right 
by acivil suit-^When cau^ ufattion afises 
in such a case. 

K and others fipphed to the Revenue authoi- 
ities for partition of the Shamilat land , thei^ 
application was opposed on the ground that they 
bad no right to a share in the said land, and 
K and ^others were referred to a civil snit to 
establish their right which they eventually 
brought on 16th January, 1906. 

Held, that the claim of K and others was 
barred by time inasmuch as their cause of action 
arose on the date thoir right was denied, 
and that, under Art. 120 of the Act which is 
apphcahle to p- suit of this description, they had 
to bring it wJthm six years from the date cf 
denial of iiheir right. Ahmad v. Karmdad, 11 
P.W.R. 1008. 

I 

Rattkian and Lad Oiund, jj. 

(88) Art, 120 — Suit for declaration of title by 
person in possession — Limilatum ^ 

A suit for possession bv a person in posses- 
sion does net lie He can only sue for a de- 
claration of his right to the possession of the 
land. The period of limitation for such a suit 
IS, under Art. 120, six years from the oate on 
which the vendor denies the title. Certain land 
was mortgaged with possession and the mort- 
gagor, Btibsequently executed in favour of the 
mortgagee a deed of sale of the land. In 1898 
muttiation was effected m favour of the mort- 
gagee as owner. In February, 1899, this mutua- 
tion was sec aside on the mortgagor’s appeal. 
The suit for declaration w;aB instituted by the 
mortgagee’s heirs m April, 1905. Held, that 
the suit was barred under Art. 120, Limitation 
Act^ Hunvhi Sam v. Hamii}! Cl P.B. 1908 = 
108 P.W.R, 1908. 

Re9>, j. 

References :—20 A, 36 (F.B.); 88 P.B. ^2, 
B.; A.W,N. (1906), 96, D. 


Limitation Aet--lConiinued), 

(89) Art. 12u —Suit for pre-emption based on 
foreclosure— Time to be reckoned froni date 
when the decree is made absolute— Limitation. 
See Prb-kmption, No 36, 10 O.C. 874. 

(90) Art. 120 — Suit by levetsioners i<Jt de- 
claration of the invalidity of an alienation made 
by a widow — Suit by five plain tiJJ^ cftie of whom 
had attained majority within three years prior to 
hint— Suit held barred. See Hindu Law (Rti- 
VBiisioNRji^), No. 8, 3 M L.T. 319 

(91) Sch, II, Art. 120— Declaration— Cause 
of fiction — Denial of title 

Whore the defendant’^ name was entered m 
the revenue papers in 1895, and the plaintifts 
m 1903 applied for correction of knose papers, 
w'heu the defendant again asserted his title, 
held, the plaintiffs’ cause of action for a decla^ 
ratory suit arose in 1896, and there was no 
fresh cause of ai^tion m 1903, and the refusal to 
have the entry corrected was a ooniinuation of 
the original cause of action. 

Where the plaintiff is in pobhession and asks 
for a declaratory de^'roc, the lirai‘aiion sppiica 
blc to the suit IS that prescribed by Art. 120, 
Sch II, Limitation Act, and shonla be comput 
cd from the date on which his tanse of action 
arose (a). Akbar Khan v. Turaban, 5 A.L.J. 
C37-A.W.N. (1908), 262 = 4 :\1.L,T. 444. 

StANLI'Y, C.J., AND Banmhjj, 1. 

Itefeiences —{a) 20 A. 35 (F.B.) I., 18 
A.W.N. 215 and S.A No. 263 of 1901 (mireporl- 
ed)t Allabaliad H C., D. 

(92) Sch. 11, Art. 120 - Limitation lor suite 
against rival pre-emptors. See Pu»'-emi*tion, 
No. 20, 20 P.B. 1908. 

(92-a) Art. 120— See Nop 14, IG, 50 51, 69 
and 73, supta 

(93) Suit by expelled partuoi for account or lor 
dissolution of partnership and for share of pro 
fits— Suit within time if brought within six 
years of date of expulsion— ^Art. 120, not Art. 
lOG, applies. See Pabtnfiishu', No 3, 12 
O.W.N. 455 

(94) Arts. 120 and 123— Immoveable pro- 
perty converted into money— .Money losing alJ 
iraprees of its origin aryS becoming moveable 
property in widow’s hands — Art. 120 applies — 
ReverBioncrs suing to reipover propeity held fox 
some intervening time by widow— Ait. 123 nob 
applicable to such case. See HindT; Law, 
(Bbvbbsionbrs), No, 2, 10 Bom. L.R. jllO 
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(95) Artb. 12Q. X27. 144 — Suil to enforce a 
claim for joint or common occupation by cue 
cO'OWtier of joint or ci»mxnon land, against 
another taking exclusive enjoyment,^ without 
prejudice to joint or common title. See Co- 
OWNFks, No. 2, 4 N.L.R. 120. 

« 

(96) Sell. Art 121 — Suit bv as^igiKo of 

purchaser of estate ©old under Hoveuuo Sale 
Law to avoid encumbrances governed by this 
article of the Limitation Act. See fvc r XI of 
lft69 Sam. Imw), No, 5. 12G \V N. 

1029. 

^(96-rt) Art. 121 — See No. 48, suiia. 

(96-6) Art. 12;t.— SeoNo 91, 
c 

(97) Art i^i — Olawt to heiedJary offue — 
^ Adverse ^o&^'iessiuji. 

According to Aib. 121, the plaintirt'^ right to 
rec^'vor an hcicditar*} clhce would not be buned 
unless the defendant is found to ba\e been in 
.,t>osfeession of it adscrsol^ to the plaiiitif! for 
twehe years, <ind the fact that the plaintiff 
did not h.ivo posscctsicn of Ibe othce at any tnno 
within twelve vears pre\ious to the suit v\ould 
net bo butticieiit in itself to bar bis cUim. 
Regunatha Chariar v Thiruvengada Rama- 
nuja Chariar, l M.L.T. 4G6. 

^IrMiO ANP AnDUK RaHIlM, jj. 

Uefeieuce ~9 R.H.C K. 2(>0, I>. 

(98) Avt,l^o —Lwiiiatioti — Al^e'nat%^m — Fu t%- 
tiovs airntd—Uindu widow, 

A Hindu W]dov^, plaintifT in a suit to iciover 
property, m respect of NNhich she was entitled 
to A Hindu wid'iW'V estate from the possession 
of the widows of tlio other members of her hus- 
band's family, entered uix'ii a collusuo arbi- 
tration by which the whole of the property of 
the plain till’'' hnsb.ind was diMded amongst 
certain feiniilc members of the familj , it being 
declared that each of the parties to the arbitra- 
tion proceedings took an absolute estate in the 
bhare allotted^ t<> her. Field, that this proceed- 
ing amounted to an alieii.ition” of the pro- 
perty so dealt with within the meaning of Art. 
125 of the bccond schedule to the India u 
Limitation Aet. Ram Sarup v. Ram Deh 
A.W.N. (1907) 8A-. 4*A.L.T. 160---.29 A. 230-3 
M.L.T, 59. 

StAMiKY, C.ff,, AM> IURVvITI, 4. 

* 

i99) Art. i25**-Alienat.Jh by Hindu widow — 
by reverfiione** during her life-time to 


Limitation kei—iConhnued), 

declare it ^old beyond her Lfe. See Hinuu Law 
(Aliknation), No. 9, 12 C.W.N. 857. 

(09-fl) Art. 127— See No. 05, sujtra, 

(100) Art. J32~Claim for balance of monej 
due to contractor— Contract providing for a lion 
on the building for money due under the contract 
— Ijimitatirm See Aci VT of 1882 (Comuaniks)^ 
No. 4, 95 P.R. 190S 

(101) Sch. II Act. 132 go\ernR suit for re- 
covery of ai roars of Malikana allciwanco. See 
Act 11 o> 1901 (Agua TtNANC\), No. 11, 
A.W.N (1908), 209. 

(101-cg Art 132 — See Nos. 65 and 75, sujjra. 

(102) Arts. 13ii, 133 and 141— Limitahon — 
Sint for possession of pi oi'oty mot tijagad by 
way of conditional sale—S'tai ting 2 oint for 
himitation. 

Held that a suit for possession of piopertj, 
mortgaged In wa^ of conditional sale, after fore- 
clobiue proceedings, must be filed within twelve 
veais c>f the date of fcrcclosuio, and that fore- 
closure proceedings taken more than twelve years 
aftei the date for le-pavmout of the mortgage 
consideration do not affoid a starting point for 
limitation, a suit ba.sed on foieclosure proeood- 
iiigb taken moie than twelve years after the date 
for le-payiuent is barred in limitation. Mangal 
Singh V. Sher Singh, 6S P.W.K. l!)08 

Kfii), j. 

Uefctencei, -90 P.R. 1895 and 35 P R. 1899, 
F. , 06 P.R. 1906 and C.A. No. 916 of 1906. 
decided on 27th Ma) , 1907, It. 

t 1 

(103) Art. 134, application of. See MouTuAGii 
(REl>JiMl’Tlo^), No. 19, 4 M.L.T. 73, 

(103-a) Art 134--Sec No. 16, supta. 

(104) Arts. LSI and 144 — Joinder of causes of 
action — Alienation of property belonging to 
a lleliytutis Institution — Suit to contest it 
and for recovery of mesne profits— Civil 
Frocedure Code (KIV of 1882), S. 41. 

N, a Mahant of a Religious Institution sued 
15 foi recovering possession of some property 
belonging to a Religious Institution which had 
been mortgaged by his predecessor more than 
twelve years before institution of the suit to- 
gether with Bs. 400 on account of its rent which 
httbad realised, oiitho allegation that the xz|ort- 
gagor had no power to alienate the said pro- 
perty. f 

iiSld. that, the suit was ijpt bad for mis- 
joinder of causes of action,, as the reliefs sougkt 
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Limitation Act— (Gon/tnu«<2). 

for were really (1) ijossefision of the property 
and (2) mesne profits realised therefrom. 

Held^ also, that the suit is not barred by 
limitation, inasmuch as, when a Mahant of a 
Religious Insiitution mortgages any property 
belonging to the Institution, his successor can 
sue to impugn the validity of the mortgage 
within twelve years, under Art. 14A of the 
second schedule to the Indian Limitation Act, 
XV of 1877, from the date of his being appoint- 
ed Mahant of the Institution, and that a mort- 
gage effected by the trustee for the time being 
of a “property conveyed or bequeathed in 
trust ” does not constituteT the mortgagee 
a ** purchaser within the meaning, and for the 
purposes of Art. 134 of the Limitation Act, as 
the word “ purchased ” does not include any- 
thing short of ^1 absolute alienation of title to 
the property and is not used m its English 
technical sense (a). 

i/eld, iujrther, that Art. 134 of the Limitation 
Act 18 not applicable. The plaintiff does not 
derive his right to sue from or through 
the last Mahant but is appointed, according 
to the findings of the vision Hench, by the 
community itself and consequently he is not 
an heir of the last Mahant (6). Basheshar Lai 
Y. Bhai Natha Singh, 35 P.W.R. 1908 (F.B.)^ 
102 P.L K. 1908 = 30 P.R. 1908. 

Ki<:id, Rattioan and Lal Ciiand, jj, 

Heferences —(a) 23 C. 537 ; 32 C. 511 , 20 A. 
482 . 24 M, 471 ; and 2 C.L.J 546, (dissented 
from , Civil No. 124 P.R. 1883 , 12 M 316^ 
and remarks of Aiknian, J., in 20 A. 482 and of 
DavieV J. in 24 M, 471, a 22 ^rove(l ; (6) 23 M. 
271 (P C.), distinguished , 

(105) Seb, II, Art. 135 — Mortgage of revenue 
paying land with possession — Mortgagee to 
receive mahlmia bv way of interest and a cer- 
tain rate within a fixed time, or to get actual 
possession in case of default — Limitation to run 
from the date of default^ See Juutsdiction (of 
C iyii AND Rpa’mnub Courts), No. 9, 17 P W.R. 
1908. 

(106) ArU 135, Sch. II— Mortgage — Default 
of payment of mortgage-money— Suit by 
mortgagee for possession of land mortgaged 
or for money due under mortgage. 

JVhere a suit was broughjt by the plaintiffs’ 
appellants, as mortgagees for possession of the 
land mortgaged on default of payment of mort- 
gage«money or for money due under the^nort- 
gage, hildf that tinder the terms of the mortgage- 


Limitation Act— (Confinued). 

deed a suit for money due did not lie, that the 
appellants’ only roiuedy waa a suit for possession 
as mortgagees, and that the suit for possession 
was barred oy Art. 136, 'Sob. II, Act XV of 1877, 
the mortgagors’ right to possesion having 
been determined more than twelve years before 
suit on failure to pay six instalments of tho 
mortgage-money payable m tJ^iAy-ono six- 
monthly instalments. BishanBaiv KhushaU, 
91 P.R 1908 = 166 P.W.R. 1908. 

Rkid,*j. 

Befereuces .—(a) 10 C. 68 and 96 P.R. 1890, 
referred, 

(106-a) Art. 136— See Nos. 102 and 114, swpVft. 

(107) Art. 130 -Mortgage — Po^*csblon of im- 
moveable property given in execution of monej- 
decrec ny one co-sharcr to decree-holder unty 
payment of decretal amount — Sale of his own 
interest b> another co-shaier to stranger — Suit 
by voncioe to eject dccrcc-hclder— Lumtation, 
See Limitation, No. 6, 69 P.W.R. 1908. 

(108) Sch. II, Art. 138, scope of— Suit by 
assignee fiom auction-purchaser of permanent 
tenure to recover from landlord, governed by 
Art. 142 See Act 1 or 1879 (OnoTANAfTPUR 
Landlord and Ti n\N'i Puockduri ), No. 1, 12 
C.W.N. 617. 

(109) Art. 139f when time begins to i un under 
— Scope of — Tenants, who are, within 
meaning of— Art. 141— Suit against reyre- 
sentatiies of tenant by sufferance 

In a suit by a landlord to recover possession 
from a tenant for a term of years, time begins 
to run, under Art. 139 of f'ho Limitation Act, 
from the expiry of the term which must be 
held to bo the time when the tenanc'y is deter- 
mined within the meaning of the Art. (a). 
Art. 139 deals with suits to recover possession 
from a tenant, that is to say, a person who 
was tenant until his tenancy determined. 

The representatives of a tenant by sufferance 
who enter after his death cannot be said to 
have ever been tenants within the meaning of 
Art. 139, and a suit against thei;n would fall 
within Art. 144. Yadappalle NaraBimham v. 
DronanrraJu Sethaparoamurthy, 18 M.L.J. 
26=3 M.L.T. 256 = 31 163. 

White, c.j., and Wallis, j. 

References : — (a) 22*3. 893 ; 24 B. 504 ; 2 Sm. 
L C.P. 10th Ed., p. 659. R ; 8 M 4li4 (427), 
overruled. 
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(110) Aft. 139, time begins to run under, 
against lessor from date of expiry of loase^ where 
lessee holds over and no arrangement between 
him and lessor is arnvcfd at creating a new 
tenancy. 890 Evidence Act, No. 15, 7 C.L.J. 
615. • 

(111) Art. 141 -Act I of 1900(Punjab), Art. 1 
— Mortgage without possession by way of con- 
ditional Kfllo of ancestral property by a child- 
less proprietor— His widow selling that pioperty 
along with other and parting with fts posses- 
sion— Suit by reversioner to recover — Limi- 
tation. See Limit\tion, No. 4, 70 P.W.R. 
1908. 

(112) Arts. 141 anti HI— Adverse possession 
— Claim fvr possession of property of a 
Hindu, leaving widovj and other heirs-^ 

, Abandonment by widoie — Starting point of 
limitation. 

Held, that when a widow (bound either by 
Hindu or customary law) on her husband's 
death does not assert her rights in her husband’s 
property and expressly abandons thorn, and its 
possession is immediately taken by 0110 of the 
reversioners of hei husband who begins to hold 
it adversely both to her and other heirs of her 
husband, the starting period of limitation for 
other heirs to succeed to that property is not 
the date of her daaiih, but the date of her hus- 
band's death, and Art. 144 applies and not Art. 
141 of the Limitation Act XV of 1877 Sahib 
DUta y. Kaju, 61 P W.R. 1908. 

Johnstone and Huhk\, jj. 

References ’—9 P.R. 1899, appr. and F ; 23 
B. 725 and 43 P R. 3901, D. , 23 A, 448, dtss. 

(112-a) Art. 342— See No. 30, supra. 

(112-5) Art. 144- See Nos 15, 3G, 4C, 54, 55, 
67, 77, 78, 95, 102, 104, 109 and 112, supra. 

(112'^c) See Limitation, No, 2, 63 P.W.R. 
1908. 

(112-d) Art. 144— (lift under an invalid instru- 
mQQjt— Attornment by donor’s tenant to donee — 
Donee's possession when adverse. SeeTBANSFEK 
OF Property Act, No. 81, 4 M.L.T. 327. 

(118) Art. 144, not Art. 91, of Limitation Act, 
1877, applicable where real owner is entitled to 
recover property from benainidar to whom it 
was transferred with fraudulent object of de- 
feating creditors, not carried out. See Benami 
TBAN 8 AOTtON 8 , No. 4, 12 C.W.N. 662. 

(114) flbh, II* Arte. 147, ^ and 178-Mort. 
in |^ 8 «ii)S^ 3 i— Applioition for foreolosure 


Limitation ket-^Continued). 
of mortgage— Limitation, j See Mobtoaob 

(Eobeclosubb), No. 5, 67 P,B. 3.908. 

(116) Art. U8— Bight to redeem mortgage 
when accrues. 

Where a mortgage executed in 1828 was made 
redeemable at the close of any native year from 
that date, a suit for redemption brought in 1902 
was held to be barred Yishvendra Thirtha* 
Bwami Y. Yishnuniurti Bhatta, 38M.L.J. 235. 
White, c.j., and Sankaran Naib, j. 

References . — 5 B. 22 ; 12 C. 69 ; 16 M.L J. 
146, 23 M. 33, R. 

(116) Art. J GO ~ Applicability of article where 
respondent had no notice of appeal — A'eftcc 
of appeal not*eerved on respondent^Vecla- 
ration under S. 82, C.P.C., not made-- 
Sufficient service. 

Whore a respondent had no notice of an ap- 
peal, Art. 1G9, Sch. 11 of the Limitation Act, 
can have no application. 

Where a Court did not, before proceeding with 
an appeal, declare under S. 82, O.P.C., that the 
notice of the appeal had been duly served, held 
that, without biich declaration, there was no 
sufficient sorvico. VenkobachaF v. Ragha* 
vandrachap, 18 M.L.J. 96. 

Benson and Munbq, jj. 

{117) Arts. 176 C. and 178--Ltm%taUun— 
Application for bringing on record the re- 
presentative of a deceased respondent in 
second appeal. 

* The period of limitation for bringing 111 the 
reprelscutative of a deceased respondent* in a 
second appeal is the one prescribed by Art. 175-G 
and not by Art, 178 of the Limitation Act, 
1877. Sheikh Adam v. Balaji Krlshnaji, 10 
Bom. L.R. 509. 

Chanda VARK A lt and Knight, jj. 

Il 0 fereiices .—29 M. 529, dtss., 31 d. 1020, i'. 

(118) Art. 178 — RulobSoO ^uf the High Court 
Rules — ^0 period of limitation applies^to 
proceedings under this ruU— Practice— Re- 
covery of solwitor's costs, 

Theie is no specific provision in the Limita- 
tion Act, or anywhere else, fixing a period of 
time within which an application for enforce- 
ment of payment of costs by a solicitor against 
his client, by the summary method provided by 
Buie 869 of the High Court Boles shopld be 
made.i Art. 178 of the Limitation Act applies 
only to applications under the Civil Procedure 
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Oode, 1882. Solicitom can recover coats due to 
them by a client in different suits by one 
summon^ It is not necessary to take out a 
separate summons for costs due in each suit. 

UVadia, Gandhy and Co v. Purshotum 
SbivJI, 9 Bom. L.B. 508=:32 B. 1. 

Davae, j. 

(119) Art. 178 — Rejection of appeal under S. 
649, C.P.C.— Application to have it restored on 
furnishing the required security — Limitation 
See Civ. Pko, Code, No. 299, U B.R. (1908), 
1st Quarter, Limitation,. p. 6. 

(120) — Sch. II, Art. 178 — Application under 
S. 318 of the C.P.C. — Limitation. See Civ. 
Pro. Code, No. 216, A.W N. (1908), 102. 

(120-a) Art. 178 — See Nos. 114 and 117, 

(121) Arts. 178^and 170—Executtoni^roceed- 
ingspendtng — When right of decree-holder 
to apply for exeevhon util be baited— Prtor 
execution petition — Cohdlttons under which 
it leiltbe treated as pending 

So long as the pioceetlings initiated by the 
decree-holder are pending, his right to apply 
for their continuance occurs fioin da\ to day, 
i. 0 ., on every day on which the Court docs not 
suomotu continue them (a). The right to appl> 
will not then be barred till throe years have 
elapsed after the proceedings have ceased to he 
pending (i>). 

A Court htts no legal authority to dismiss a 
petition for execution simply because execution 
has been stayed, but if that is so, the order 
of dismissal is not necesKarjly ineffective to 
dispose of the proeecduigs (cl. But an order, 
made without nQtico and in the absence of b^th 
parties, cannot be rcg.i.rdccl as an order between 
the parties all. It amounts to no more 
than a direction to tfhe oilicers of the Court to 
remove the proceedings from the pending list 
{d). The execution petition itself should, under 
the circumstances, be considered to have been 
pending. 

Art. 178 ought notf to iSe applied when the 
Oourf is asked to do something which it is 
bound to do (e), and that so long as proceedings 
are pending, limitation will not begin to run 
against an applicant. 

On the 8rd October, 1899, an applicaiion was 
made to execute the decree in O.S. No. 260 of 
1898^ by attachment and sale of certain in^- 
moveable property mentioned in the application. 
An ordei^was obtained on the 7th October, 1899. 
The judgment-debtor objected that the dqpree 
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had been satisfied, but that objection was dis- 
allowed on the Slat October. The judgment- 
debtor appealed to the District Judge and ob- 
tained an order frr stay* of execution pending 
the hearing of the appeal. Upon# this the 
District Munsiff, on the 15th December, l599, 
passed the following ordei on the ^execution 
petition. — “Execution order tj^be stayed. 
Petition dismissed it did not appear that this 
order was passed after notice to the parties or m 
their presell Co, 

The District Judge disposed of the appeal of 
the 20th July, 1900, remiiiidnig the matter for 
further inqniiy, and, on the 26th .famiaiy, 1001, 
the District Munsiff decided that the deeiec had 
been satisfied befoie the attachmept. On the 
11th [)ecember, 1901, the District Judge 
reversed this order, and on tliii 29th October, 
1903, his decision \v,is confirmed by the High 
Court 

Ifeld^ thar. under the circumstances, the peti- 
tion of 3rd October, 1899, must b(' treated as 
ponding, that the petition of the 7th July, 1905,^ 
was cltMirh barred so far as it was a fresh appli- 
cation foi execution, t c., so fai as it asked for 
attachment of property not proceeded" against 
in proceeduigs instituted by the application of 
Brd October, 1899, and that, so fai as it asked 
for sale of the propcily alieady attached under 
the petition of 3rcl October, 1899, it was not 
baried Chalavadi Kotiah Y Paloori Alamel- 
ammal, 18 M L.J. 40-31 M. 71-3 M.L.T 328. 
Mjlmi’u and ^InNito, jj 

• lieferemes - -{a} H C. 420, F. (6) 27 A 334, ii. 
(6) 21 ]\l. 261. li (d) 24 B. 345 (349), li. (ej 4 
M. 172 and G B 686 , 7 C.L.R. 424, and 28 M. 
551, H. 

(122) .\rts. 178 and 179 — Sale of immoveable 
property under Ruvoriue Recovery Act — Appli- 
cation by purchaser for delivery of possession. 
See Acr II of 1864 (Revknlk Recovery, 
Madras), No. 2, 17 M.L.J. 441. 

(123) Sch. II, Arts. 178 and 179-—Api,kcation 
by decree-holder, nolding sale-certificate, 
for dehveiy of possession, under S. 318, 
CPC. 

An application bv a decree-holder, who pur- 
chases in an execution -sale certain proper t> and 
obtains a sale-certificate, for delivery of posses- 
sion, under S. 318, C.P?U., of property pur- 
chased, is not in strictness an application for 
execution of the decree,* a direction of delivery 
of possession being no part of the decree.* So in 
3768— *45 
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Limitation ket-^[Coni%nued), 

the case of an application under S. 818, G.P.C., 
Art. 178 and not Art. 179 must bo applied. 

Saltan Sahib Markayav v. Chidambaram 
Chettiar, 4 M.L.T. %6 

MlLLl-n AND Sankaiian Natr, jj. 

liefetences .—3 B. 433, 8 B. 257. 17 B. 228. F : 

13 M. 304* coiistfJttred. 

V 

{V2i) Art. I79--Appltcatwn fur sale of ofhrr 
ptopeiih also dismissed^^hird application 
to Sell the property the sale of- which was 
as\ed for in the fust application— Whether 
could be treated as m. co.itmuaiton. 

A decree-holder obtained a decree for the sale 
6f several properties against the representatives 
of T He qnt the decree in execution on the 
7th August, 1900, against the village B, which 
had come on partition, between the heirs of I, 
*to S, and which was irientioncd in the order 
absolute as liable to be sold S objected on the 
ground that she had paid the proportionate 
share of the decretal amount Tbo application 
c W'as dismissed Thereupon, on the 20th January, 
1902, tlii‘ d4‘creo-holder aiiplicd for of 
another villa"o in po^s(‘ssion of the other set of 
heirs of» I, They objected and their property 
was released on the ground that the village B 
ought to bo sold fiist. The docrco-holder ap- 
plied for sale of B on 9th Februarv’, J907 
Held, that tho execution of the decree was 
baxTed bv liinUation and tho decree-holder 
could not got the benefit of intervciiiiig proceed- 
ings against the second set of I’s heirs. The 
application could not be treated as an applica- 
tion in oontiuuation of the application to sell * 
the other village in possession of the second set 
of heirs as S had no interest in that. Further 
it could not be treated as an application made 
in continuation of the applioatioh of 1900 as 
that application had been dismissed {a). Safi& 
Be jam y. Shiam Praiad, 5 A.L.J. 022= 
A.W.N. (1908), 263. 

Aikman and Otiiffin, ,tj. 

lleferevce .—(a) 23 A. 13, li. 

(125) Art.J\79- Appeal by some of the defend- 
ants — Date of appellate decree forms the basis 
from which limitation runs, even in case of 
those who have not appealed against tho decree. 
See Civ. Puo Codd, No. 153, 10 Bom. L.R. 939 

(126) Sch, IT, Art. t?y — Kxecution of decree — 
Limitation'-^Application %n accordance 
Vtith law^Noiice* issued to judgment- 
debtor in executuhi of an application not 
%n naicoitdance mlk Ime, 


Limitation kei— (Continued)* 

Tho plaintiff obtained decree lo the effect 
that according to the compromise between the 
parties, the defendant shall mortgage certain 
land of the plaintiff in lieu of a certain sum 
of money, within one month from tho date of 
the decn‘e The mortgjgeo vva^ not executed. 
Within ihree yeais of tho detree, the dteree- 
hoJder applied for execution by being placed in 
possession of the land specified, and, on the 
same date, notice issued to the judgnitiit-debt- 
or unde I S. 248 of the C.P C., to show cause 
against execution issuing 

It was held that the dec. lee- holder was not 
entitled to posses-sion under the cieeice. The 
decree-holder vvithdiew his application, and, 
subsequently, ^ipplied unJei fc>. 2G0 of the 
C.P.C , foi aiiest of the judgment-debtor and 
attachment of her mo\ cables a'lter the expiry of 
more than three yeal^ from the date of decree. 

Held, that the later application was barred 
by limitation and that it was not saved by the 
pievious application, for it was not in accord- 
ance with law, and that the payment of any 
process-fee did not improve the position of the 
deciec-holder. Ganja Ram y. Mussammat 
Durji, 125 P L.K. 1908== 95 J\W.K. 1908. 

Keid, ,1, 

(127) jklch. II, Art 179 — Step %n aid of execu- 
tion— Leave to bid at sale — Piayer foi 
amount bid to be set off against decree. 

An application b> a decree-holder, in which 
he not merely asked for b'avo to bid at the 
sale, but further prayed that the amount which 
he* bid might bo set off against the decretal 
amount duo to him, was a step m aid of execu- 
tion (a), within the meaning of Art. 179 of Sch. 
11 of the Limitation Act. Nabadip Chandffa 
Maiti y. Bepin Chandra Pal, 12 C.NV.N. 621. 

RaMPIN'I and SlIAXtFUDDIN, JJ. 

References —(a) 12 A. 399 (P.B ), F.\ 30 C. 
761 (769) , 10 C.W.N. 209 ; 13 A. 211 ; 21 B. 
331 , 22 A. 399 , 9 C. 730 ; 23 C. 690, B. 

(128) Sch II, Art. 179— Execution of decree 
—Limitation -- Appeal —Appeal not pressed 
— Terminus a qiio. 

Where there has been an appeal from a de- 
cree limitation ^oes not the less begin to^run 
from the date of the final decree in appeal 
because the appeal may have been dj^missed 
upof the representation of the appellants’ 
counsel that be was unabfb to support it. 
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Limitatloii kci^{Continmd)* 

Faxl-up-Rahman v. 8hah Muhammadf^Khan, 
A.W.N. (1908), 161=5 A.L.J, 580=30 A. 386. 
AikAan AWl; GeiFPTN, W. 

Beflsrenc68-^16 M.L.J. 393, P., 1 A, 293, D.. 
20 A. 124, V. 

(128-a) Sck. IJ, Art. 179^A2)phcation for 
execution of decree against a w'ung 'person 
or dead 2>arson —Bona fide mistahe—Step 
Id aid of execution. 

Where an application for cxcoutiou of a 
decree has been made, under the influence of a 
bona fide mistake, again**!, a port<ou or a 

dead person, though that application could not 
be acted on, still it is an application in aid of 
execution within the meaning of Art. 179, 
ol. (4) of the Limitation Act (1877), so as to 
save the execution of the decree from being 
barred. Bipin Behari Mitter v. Bibi Zohra, 

35 C. 1047. 

BllElT AND COXE, JJ. 

References — 17 M. 76 ; 20 C. 388, F. and 19 
A. 3S7, diss. 

(128-6) Art 179— See Nos. 121, 122 and 123, 
supra 

(129) Art, 179 (2)^App0al by sonie of the 
defendants against portion of decree— 
Appeal dismissed— Limitation for execut- 
ing remaining portion of decree —H. ii30 (a). 
Civ. Pro. Code. 

A partition suit was filed against nine defend- 
ants, on the allegation that two houses were > 
joint and ancestral property’ of the parties, i>ut 
the decree made a distinction among the defen- 
dants and granted relief to the plaintifls in re- 
spect of the two houses, specifying the defend- 
ants from whom plaintiffs were to get their 
share of each house. Thus, there was only a 
single decree, though all the defeudauts weie 
not interested in both tho pioperties m respect 
of which the decree was^assod. Some of the 
def|ndaDts appealed against the decree, in 
respect of house No. 1, which w'as, however, 
dismissed by the appellate Court. The plaintiff 
then applied for execution, m respect of tho 
other house more than three years after the date 
of the original decree but within three years 
from the date of the appellate decree. One of 
tbe^defendants, who was jointly intcrested^n 
the second house, but had not joined iu tho 
above lAentioned appeal, though he has been a 
party to all the proceedings, pleaded lilnita- 
tioo, on the ground that the original decree 


Limitation Kot-^iContinued). 

still subsisted inasmuch as he has not appeal- 
ed therefrom* Held that limitation runs, 
both under S. 230 (o), Ciy. Pro. Code, and Art. 
179 (2), Limitation Act, from the last order in 
appeal, and that Art. 179, cl. '2) appfies to^ny 
such decree, against which an appeal was 
preferred by any of the parties to the original 
suit. Anwar Alt v, Inayat Ali^2 P R. 1007 
-8 P.L.R. 1908. 

Chattejiji, j. 

References —22 P. 500 ; 25 C. 591, h\, 13 A. 1, 
distd and disappr. 

(130,1 Sch. //, A}t. 179 (^?) — Limitation— 
Execution of decree— Withdiaual of ap- 
peal. j 

When an appeal is withdrawn, the appellant 
cannot churn to count the peiiod of three jears* 
allowed for execution of the decree originally 
passed in bis favour by the Lower Couit from 
the date of his withdiawing the appeal. He 
has only three years from the date on which the 
original Court passed the decree (a). Bhagwan 
Singh y. Mohan Lai, 87 P L R. 1908 = 40 
P.W.H 1908 = 54 P.R. 1908. 

JOHNSTONK, J. 

References.— (a) 30 M. 1 (F.B.), It ; 22 B. 500 
(506) , 15 B. 870 (376) ; 1 M.L.J. 746 ; 15 M. 
170 (173), 4 M. 43 (46), 1 A. 293 (295), appf^oved. 

(131) Sch, JJ, Art. 179 (1)— Execution of 
decree— Limitation — Application to take 
some step in aid of execution— Payment of 
process fees. 

Held, that tho mere payment of process fees 
on an application for execution, unacccmpauied 
by an\ application asking tho Court to take 
some specific action, will not have tho effect of 
giving a flesh Btanmg-point for limitation with- 
in the meaning of Art. 179 (4) of the second 
schedule to the Indian Limitation Act, 1877. 
Bheo Prasad y. Indar Bahadur Singh, 
A.W.N. (1908), 74 = 6 A L.J. 268 = 30 A. 179 
Aikman and Kakawat Husain, jj. 

References. — 22 A. 358 ; 28 JM. 399, D, 

(132) Art. 179, cl. {i)— Application fur execu- 
tion by legal representatroc of deceased de-^ 
cree-holder not brought on record— Appli- 
cation in accordance mth law— Con (ruc- 
tion of decree. 

A decree provided that the plaintiff was not 
entitled to execute the decree till the hypothe- 
cation of one of the defendants was discharged ' 
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Xliiiilatloji Kct^iContinued), 
hy tfae plAintiif On fehd death of the decree- 
holder, his widow made an application before 
disoharging the defendant's hypothecation for 
^oxecntion of the decree/ 

Der naiiK) was not placed on the record as the 
legal representative of the df‘cree-holder, nor 
did she ap^ly in her petition to be placed on the 
•record. /feld,^hat the application was one made 
according bo law under Art. 179, cl (4) of the 

second schedule of the Limitation Act. 

« 

Held also, that the discharge of defendunt’s 
claim could not be treated as a condition prece- 
dent to the execution of the decree, but that 
the decree only made such discharge a con- 
dition precedent to the recovery of the money 
from the othor defendants {a). 

An application m^de by the widow of a 
decree-holder as his legal lepraseotatne for the 
execution of the deciee is an appin ation in 
accordance with law, although she had not 
been pl.xced on the record, nor had she applied 
jbo be so placed. Alagiriswaini Naidu y. Yan- 
kataohellapatti Iyer, 17 M L J. 566-31 M. 
77. 

Benson and Sankatian Naik, jj 

References —(a) 30 M. 28, if. (5) Hef. Cases 
18 of 1880 ; 20 0. 755 , 20 B. 76 ; 16 A. 2fl, if. 

(133) ^r/. 179fCh Execution application not 

in accordance with law — Ptafjer for 7iolic6 
— 5. 248^ C.P.C, Savinq of Limitation . 

An application for execution, though not in 
accordance with law, may be held to sa\e him- 
'tdtion if it contains an application for the issue 
of a notice, under S. 248, C.P.C , in a case where 
a notice is a necessary preliminary in order to 
enable execution to proceed {a). Kamakshi 
Pillai V. RamaawamI Pillai, 18 M.L J. 14. 

Miller and Monuo, jj. 

References [a) 26 0. 594 ; 28 M. 567 and 
C.M.S.A. No. 87 of 1905 on the tile of the 
Madras High Court, F. 

(134) Art, I7,lh cl, (i) — Apphcationjorrecogni- 
twn by trail'' feree decree-holder -Step in aid 
of execution-^G P C., S, 232^ Application 
in accoi dance mth law. 

Where a transferee decree-holder, instead of 
applying for execution? put m his application 
for recognition as transferee, and the Court, 
without returning thepetrtion to him for amend- 
ment, asinot in aocordanof nith B. 232, G.P.O., 
l^e order prayed tat and the transferee 


If imitation hct-^[Concluded), 

did not^ppeal against held, that the appli- 
cation must be taken to have been in aocord- 
ance with law (a), and that a subsequent appli- 
cation for execution within three years from 
the date of the original application was not 
time barred. An application for recognition by 
a transferee decree-holder is an application to 
take a step in aid of execution m accordance 
with law (6). Annamalai Mudaliar v . Ramalev* 
18 M.L.J 24=4 M.L.T. 72=31 M. 234. 

W ATJ.IS AND BaNKABAN NaIR, JJ. 

References ’--^a) 14 M.L.J. 393, R, (6) 29 
A. 301, R. 

(136) A ri. 179, cl (4)— Application for order 
absolute — >nct in accordance with Civil Rules 
of Practice — Step in aidt of execution— 
Transfer of Property Act, S. 69, 

An application by the holder of a mortgage 
for an order absolute, under S. 89 of the Trans- 
fer of Property Act, although defective in the 
statement of particulars .and unverified, and 
consequently returned as not being m accord- 
ance with the Civil Rules of Practice, may be 
an application for execution in accordance with 
the law and a step in aid of execntiou sulhcient 
to save limitation, if the defects are not calculat- 
ed to prejudice the judgment-debtor or mislead 
the Court Ramayyan v. Kadir Baoha Sahjib, 
17 M.L.J. 596=3 M.L.T. 254 = 31 M. 68. 

Wallis and Millkk, jj. 

References —16 M. 143 ; 6 \I 260 ; 17 M. 76, 

F ; 20 M 780; 28 M. 557, R.; 26 M. 244, Expl, 
« * 

(136) Art 179, cl. (4)— Applicatiou by trans- 
feree of decree to bung in defendant’s represent- 
ative on record— Step in aid of execution. See 
Civ, Pro. Code, No. 129, 17 M.L.J. 485. 

Vl37) Sch II, Art, 179, cl, 5— Decree— Exe-' 
cution — Application fbr execution — Code of 
Civ, Pro (Act XIV of 1882), S, 248— 
Notice— Date of the order. « 

e 

The date of issuing a notice under S. 248 of 
the Civ. Pro. Code is the date on which the 
Court orders the issue of notice and not the date 
on which the notice is actually issued. The 
limitation therefore und&r Art. 179, cl. 6 of the 
second schedule to the Limitation Act (XV 
of«lS77) runs from the former date. Jafbai 
Kanjar v. Abdnl Karim Khan, 5 A.L.J. 524= 
A.W.N, (1908), 246=4 M.L.T. 446. ** 

Airman and Kabamat HxibAiN, jj. 
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Limitation Regalatlon (Travancore). 

(1) IrntruTiient evidencvig loan of paddy and 
protjfding for iU return on eertain date, 
whether bond-^Limitatnon, 

The fiuit WRB on an instrument for certain 
quantity of paddy, which provided for the pay- 
ment of the principal amount of paddy ad- 
vanced on a certain date, and in default of such 
payment, for payment on demand with interest 
at certain rate. Held, in a suit on the instru- 
ment, that the instrument was not a bond 
falling within either Art. 57 or Art 97, and that 
the suit fell under Art 95 of tj>q Limitation 
Hegulation. Narayanan Krishnan v. Kanakku 
Narayanan Krishnan, 23 T L.R. 48. 

GOVINDA PiLLAY and IdUTTUNAYAGOM 
PiLLAY, J,V 

References .—10 T.L.R. 89 ; 7 B.H.G.R. B6 , 
21 T.L.R. 194, R. 

(2) Art 432— Plaintiff suing for damages on 
the ground that the release deed executed by 
the defendant as part of the consideration for 
the sale-deed had become useless — Limitation . 
Bee Vendok and Vendee, No. 2, 23 T.L.R. 
61. 

Liquor. 

Country liquor— Attachment and sale in exe- 
cution— Collector’s permission. See Civ. Puo. 
Code, No. 176, 10 Bom. L.R, 13. 

Li8 pendens. 

(1) Lis pendens— if Vans/cr of Properly Act 
(IV of 1882), S, 52 -^Mortgage suit — Inter- 
est^in immoveable property —Contentious 
suit. 

A suit on a mortgage is a suit with respect to 
an interest in immoveable property, and a suit 
for sale on a mortgage praying relief against the 
mortgagors and others is from the beginning a 
contentious suit within the meaning of S. 52 of 
the Transfer of Property Act. Durga Prasad 
V. Hadho Prasad, S.C.L^ 153. 
ii^TBA AND Bell, jj. 

Reference 5 C.L.J. 503 =29 A, 339 = .34 1,A. 
102, R. 

(2) Doctrine of lispende.is explained and its 
applicability, to the case of a claimant to pre- 
emption, whose right to pre-empt existed 
beEdte the suit of the othef claimants wefe 
filed, considered. See Pke-emption, No. 21, 26 
P.R. 1968, 

9 

(3) Money deema against estate of deceased 
debtor— Claim for mere money ^ecree not an 


L Js pendens— 

administration suit— Mortgage by heir— Rights 
of decree-holder and mortgagee. See Giv. Pbo. 
Code, No. 114, 52 P.L.ft. 1908. 

(4) In mortgage suit whether, condnues qfter 
the deciee nisi. See Moiitoaok (CtENebal), 
No. 8, 7 C.L.J. 1. * 

(6) Suit foi pre-emption— Sale of Und during 
pendenf*y of suit— Service of summons not 
effected— Plaintiff’s right to decree not affected 
See TRA^sFER of Pbofebtv Act, No. 11, 6 
A.L J. 477 

(6) Law of, on what principle founded See 

Tkansu KOI- PiioPKUTi AcT, No. 12, 4 M.L.t! 
77. , 

(7) Ttau'^fer pendente Transferee could 
not be brought on record as legal representative^ 
in execution— Ss. 234, 372, Civ. Pro. Code See 
Civ Pbo. Code, No 132, 4 M.L.T. 190. 

Local Boards Act 

See Act V of 1884 (Madras) m 

Lord’s Day Act 

-entirely unsuited to the circumstances o^ 
this country— applicability of the Act to India - 
Proceedings taken on Sundav b\ Munsiff, 
whether vend. See Practice, No. 3. 5 A.L.J. 
100 

Lunacy 

(1) hunatic, contracts by— ‘J^unaci/ not Inotvn^ 
to the other contracting party- -Contract 
Act (IX of 1872), Ss. 12, 30— Specific Be- 
lief Act (T of 1877), Ss. 38, 4>l— General 
presumption of insanity — rebuttal of— Ex- 
pet t opinion in questions of insanity— -value 
of expel t opinion— Burden of proof in cases 
of insanity — General rules of estimating 
evtdetice as to insanity. 

If a party to a contract seeks to enforce iv 
contract which is void under S. 12 of the Con- 
tract Act on account of the absence of capacity 
to contract m the other contracliug party, it is 
not permissible togno equitable relief. How- 
ever, statutory relief can be given under Ss 88 
and 41 of the Specific Relief Act when rescis- 
sion of a contract is asked for on this ground. 

Where a person is not -proved to be a lunatic 
on inquisition, it is necessary to rebut the 
general presumption of ^sanity. This can be 
done by proving that his mind w'ats completely 
deranged so that he wSs incompetent to enter 
into an> contract, or b} proving that h^was ol 
unsound mind with regard to the p^rtioular 
transaction . 
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Xanaey — {Concl tided). 

The opinion of an expert on facts proved or 
admitted is only relevant wben tho Court has to , 
form an opinion on a point of science or art. 
Expert opinion even on admitted or proved 
faots ^vjll diiTer, and then the Court has to decide 
which opinion it will rely on. But when the 
facts are* not admitted, tho Court has first to 
come to a occlusion on the evidence as to what 
facts have been proved, and then apph to such 
facts the various expert opinions which ha\e 
been offered But if it is not a point of science 
or art, the Court or jury can form an opinion 
without expert evidence, though tho line where 
there no longer remains a point of science or 

* art on which tho Court has to form an opinion 
is not always very clearly doAnod. 

In a case where a contract is impugned liy the 

• defendant on the ground of his insanity, it is 
open to the plaintiff to rely on defendant’s 
conduct in transacting business in general, and, 
in particular, ui putting through the impugned 
transaction as evidence of c-apacity. On tho 
other hand, it is open to the defendant 1 1 show 
that, though he was not generally incapable, he 
was incapable as regards the particular contract, 

« either on the ground that he suffcjred from 
delusions which inffuonced the contracts in 
such a way that his delusion formed the 
foundation of the contract, or on the ground 
that owin^to general cnfccblcineut of mind he 
did not understand the contract in question. 

A man w'ho is suffering from delusions may 
very well perform acts which are not niAuenced 
by such delusions, and when it is attempted to 
set aside a transaction entered into by a man 
suffering from delusions, the Court has to decide 
whether the delusions influenced the disposi- j 
tion 01 contract, and, if so, to what extent | 
HonoBBeh Jacob MonoBseh y. Bhaporji Hor- 
>ratt8jl HaFYap, 10 Bom. L.R. 1004. 

MACLron, j. 

(i2) Remuneration to a committee— Couit’s 
jurisdiction to pass the order —Next-of-k in of 
lunatic not entitled to be heard on the applica- 
tion— Lunatic when sane can impeach the 
order. See Act XXXIV oi 1858 (Lunacy, 
'SurnEMK Court), No. 1, 10 Bom. L.R. 772. 

(9) Hahoniedan Law — Transfer by lunatic's 
mother -^Validity di trausactioii. Sec Maho- 
MSDAN Law (Auksation), No. i, 5 A.L.J. 
474. 

(Lottaoy (Supreme Corpta) Act. 

See Actr XXXIV op 1858. 


Mahabpafamani OffepingM* 

— contract with respeSt to— -Not enforceable 
against heirs or representatives of parties to 
agreement— Immoveable property— Tfiansfer of 
non-existing property. See Contract, No. 2, 
11 O.C. 212 

MahomedanB. 

— are not excluded from the benefit of S. 4, 
Partition Act See IV op 1893 (Partition), 
No. 2, A W.N (1908), 12G. 

Mahatams of MuzaffaFgaph Distpiot. 

—whether belong to an agricultural tribe 
for tho purposes of the Pre-emption Act. See 
Act ti of 1906 (Punjab Pre-emption), No 1, 
24 P.R. 1908 

• 

Mahomedan Law 

I 

1. — Oenerae. 

2. — .Alienation, 

3 —Debts 

4. -- -Dtvoiice. 

5. — Dower 

6. — OiFi'. 

7. — CuAuniAN. 

8. — Tnhkrttance. 

9 — Legitimacy. 

10. — Marriage. 

11. — Partition. 

12. — Pre- umi'Tion. 

13 — Succession 

14 — W\KP. 

15 — Widow 
10.— Will. 

J7 -Worship. 

1.— (General) 

(1) Wahabis, right of, to worship at Sunm 
tnosquei-- Restrictions to %fs exercise — 
Special fledtcation. of mosq^ue for me of a 

particular ssct-j^Validity, 

* 

Quaere —Whether according to the MlGiome- 
dan Ecclesiastical Law, a mosque can be special- 
ly dedicated for the use exclusively of Ac 
Hanafi sect of Sunni Mahomodans. 

Persons belonging to the amil-biUhadi (or 
Wahabi) sect of Mahomedans are entitled to 
^worship at mosques chiefly used by the Hanafi 
sect and use the loud toned amin and raise the 
hands above the knee during worship*^^). 

\n making a declaratory decree that the plain- 
tiffs were entitled to worship in accordance 
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Mktometlan Law--*(Cont%nmd). \ 

——1. — ( General)— ( Concluded). 

■with th^ Wahabi rituals, the Court imposed the 
•condition that, in exercising this right, the 
plaintiffs should not interrupt or disturb the 
worship of others. Moulvie Abdus Subhan y. 
Kurban Ali, 12 C.W.N. 289 = 8 M.L.T. 191 = 

7 C.L.J. 433 = 35 C. 294. 

Brktt and Chitty, jj. 

References —12 A. 493 and 18 C. 448, relied 
on, 

(2) Spes suocessionis — Creation of life-mter- 
est^A vested remainder—Shias 

The creation of lifc-intorest if? allowed among 
Shias. During the pciiod of the life-interest, 
the deferred interest can bo dealt with b} way 
of sale, gift, or otherwise, pro\ided there is no 
interference with the particular estate ; and the 
purchase r^or donee could deal with the interest 
so acquired by him. A Mahomedan can create 
a definite interest like the one known to | 
English Law as vested remain dor , and such a 
rcraamdor, though liable to be displaced, is not 
a mere expectancy in succes<?ion bv survivorship 
or other merely contingent or possible right oi 
interest, but an interest that can be attached 
and sold (a). Banoo Begum v. Mir Abed Ali, 9 
Bom. L R. 1152 = 32 B 172. 

Jenkins, o j., and Heaton, j. 

Reference — (rt) 17 I A. 201, P 

(3) — Validity of ariat according to Maho- 
medan Law. Sec Mahomedan L\w (Oh-t), 
No. l.W.N. (1908), 133. 

(4) —, whether applicable to pre-emption based 
on custom. See Pue-emptton, No. 34, 5 
A.L J. 752. 

(6)— See Mahomedan Iaw (Guardian). 

^2. -(Alienation). 

(1)— Sec Mahomedan IAw (Guardian) 

(Ssf Previous alienations, not objected to by 
0iy body, of portions of wakf land proved to be 
Mahomedan graveyard— Right of members of 
Mahomedan oommunity to object to further 
alienation whether lost. See Mahomedan Law 
<Wakp), No 3,78P.L.R 1908. 

!«.-(DebtB). - 

(1) Debt by Mahomedan widow for expenses 
•of her husband's ** Chelum " — Whether bitj^ding 
•on the reversionars. See Limitation, No. 4, 
70 P.W.R. 1908. 


Mahomedan Law--(Cmimned). 

4.— (Divoroe). 

(1) Talaq-uJ-Bidat or»irregular divorce-— Re- 
marriage u>hen valid after such divorce — 
Parties to divorce hound by rulei governing 
them wtien divorce took place Husband 
and wife— Custody of wife mtalhwed when 
marriage illegal. 

J (husband) and B (wife) followed tlie doc- 
trines. of the Sunni or Hanafi sect. J pro- 
nounced the formula of divorce three times 
consecutively and executed a deed of di\orce 
reciting that be had given his wife three Talags 
and had given her up and had made hei unlaw^- 
fultohim He aftei wards re-inarried her with- 
out her being intermediately marrjiid to another 
man. 

lield^ that among Sunni or lianaii lect the 
Talaq Bidat or irregular divorce is, and becomes 
accomplished, when a husband repudiates his 
wife by uttering three times, at shortei intervals 
or even iii immediate sncces.sioii , am wor^ 
addressed to the wife, clearly indicating to dis- 
solve the inarnago; and that if the woman be 
not Tulu when the repudiation is pronounced, 
the divorce does not become conclubi\c until 
completion of Iddat. 

Held also, that after the said divoice and 
completion of the Iddai^ when necessary, the 
divorced couple cannot validly ho re-niarncd 
unless and until tht woman w’as married to 
another man and di\orccd bv him after consum- 
mation or left a widow at his death, and that 
custody of wife cannot be decreed when the 
marriage is illegal. 

J/eW, further, that parties to a divorce are 
generally bound by the rules governing the 
sect to which they belonged when the divorc.e 
was pronounced (a). HuBBaramat Barkat Biby 
Y. JalalDin, 84 P.W.R. 1908=97 P.R 1908. 
Sir William Clark, c.j., and Reid, j. 

Reference.— (a) 49 P.R 1907 = 110 P.W.R. 
1907, F. 

(2) Marriage contract, option of talnk given 
to mfe in— Exercise of option— Delay^ 
effect of, when not unreasonable. 

When a jiower is given to a Mahomedan wife 
by the marriage contract to divorce herself on 
her husband’s marrying tagam, if the husband 
does marry again, she is not bound to exercise 
her option at the very ^t moment she hears oi 
the nows. The injury done to her is a continu- 
ing wrong and sha has a contmuiug right to 
exercise the power (a). • 
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Maliomedmn Law--(Oontinued), 

— f Di vorce)~-'(Co»dlui2e4). 

Tbe tules relating t{> the exercise of a power 
of divorce given to the wife by the husband 
aft^r maifiage should not govern the lexercise of 
a similar power given in the marriage contract 
itself, t 

Held, thar*lliG delay in exercising the power 
in this case was not unreasonable. 8 remat i 
AyatannesBa Bibi v. Karam AU VI OW.N. 
907. 

COXB AND Dofis, JJ. 

Be ferences (a) 10 W R ‘200, F ,SL\ 3‘27 , li . 

(a) Talak — Divorce— Dov^er — Limitation, 

The absence of th(} wife does not make the 
I. proiiouMacemont of talak (divorce) void and 
ineificaoious. 

It is necessary foi the purpose of dower that 
the fact of the pronoiinoomcnt of talak should 
1 come to her notice. Ful Ghand Bibee v Nawab 
All Cbowdry. 13 C W.N. 134. 

Strphkn and Doss, ;j 

0.— (l^ower). 

(1) Act Vo. VII of 1889 {i^iLCcession CerHfi' 
cate Act), S 4 — *'Debt ” — Deferred dower 

Held, that the dower of a Mahomedan wife 
whether prompt or deferred, is a “ debt ’’ with- 
in the meaning of S. ‘2 of the Succession 
Certificate Act, 188il, and that in a suit foi its 
recovery brought b\ the lie ire of the decoasod* 
wife against the husband no decree (un be 
passed in favour of the plaintiff in the absoiico 
of the certificate required bv the Act Abdul 
Karim Khan y Haqbul-un-niBsa Begam, 
A.W.N. (1908), 113 * 30 A. 315=.5 A.L.J. 508. 

Stanley, c,j., and Htjukitt, .j. 

Beferences.—i9: C.W.N. 84, D.; 2 C W.N 591, 
dm,: L.R. ll Q.B.J). 524, refd, to, 

( 2 ) Belmquishment—Aroepiance by the heirs. 

Under IVlaifaomedan Law, the remission of 

dower by a widow, without acceptance by the 
heirs of her husband, is effective. 

It is not in every case m which a man has 
lien^ted by the iiqoiiey of another that an 
obligation to repay that money .arises (a), 

Jyanlbegam Fakirqiddin v. Umrav Begam, 

10 Bom. L.B. 764. ’ 

Scott, c.ii. ^ 

. ^fkf’emee:-^^a) 2 I.A 131; (1900) A.O, 15, F, 


Mahomedan JLaw-^iContimed), ' 

f ; . 

5.— (Dower)— (Cuncfzided). 

(3) Hiba bii ewaz— ton— 

,i tion, what is siifflcietit — Koran, copy of-^ 

' Transfer of property in lieu ofdower-debir 

j whether gift or sale, 

j A transfer of immoveable property by a Maho- 
j medaii to his wife purporting to be ‘*made in^ 
j consideration of a dower-debt of Rs. 49t*’ and 
i “ on account of right of nihoritance,” was held 
to be a sale and as such governed by the provi- 
! sious of S. 54 of the Transfer of Property Act. 

' It was wrongly dea^'ribed as a htba bil eioae, 

I A copy of a Koran is a valid consideration for 
I a htba bil ewa^, 

j Semble — S. 129 of tbe Transfer of Proiierty- 
! Act excepts only gifts without consideration 
1 from the operation of the Chapter on Gifts.. 

I Abbas All Shikdar v. Karim BakshBhlkdar, 

‘ 13 C.W.N. 160. 

' CoxE and Bell, jj. 


j (4) Widow’s right to hold property till dower- 
' debt IS paid. See Act VII of 1876 (Land Regis* 

1 TRATioN, Bengal), No. 3, 12 C W N 16=35 Or 

120 

I 

I (4 -rt)-— adverse possession of dower property. 

I See Mahomedan Law (Widow). 

' (5) Dower promnt and deferred. See IMaho- 

, MEDAN Law (Partition), No. 1, 13 C.W.N. 153. 

I 6.-(Glft) 

(1) Usuftttci — Ariat. 

, Held, upon an application for revieiy of judg- 
ment in the case of 28 A 264= A. W.N. (1905), 

I 269, that what was deinded in that case was 
I that the tninsfei, in question there, was not an 
I absolute gift, so that any limitation cr condi- 
' tion limiting it would be void under the Maho- 
medan Law, hut that, taking the transaction as 
a whole, it was a grant of the usufruct of the 
property to Mt. Habib- un-nissa for her life, 
known, in Mahomedan Law, as an ariat. An 
artat is not invalid according to the Mahotaedan 
Law. Khalil Ahmad, In the matter of the 
tion of, A,^V.N. (1908), 133=5 A.L.J. 406« 

A. 309. 

Bamebji and Richards, jj. 

(T)—*Vahdity of Marz-ul-maut— 

* test to be applied— ‘Practice whAn 

findings of fofit are u ider consideration. 

jVberc tbe question was, wheither a certain 
deed of gift made by a dipeased Mahomedan 
donor in fa>;our of his son was^ in valid by re^so^L 
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i'|:iUl|IU;aM<A Uw-{Ctntinuid). 

ci tbetliialiomedan Law of man-ul-maut, relat- 
ixsg to gifts made in death-illness, and the Cowa^ 
in India ooncnrred in finding in favour of the 
donee, and applied the test which was treated 
aa decisive on this' point, “ Was the deed of gift | 
" executed by the donee under apprehension of I 
death,” their Lordships hold that the test which 
appeared to be the right question was essentially 
one of fact, and upheld the concurrent finding 
of the lower Courts in favour of the donee. | 
Fatima Blbi v. Sheikh Ahmejl Puksh, 10 Bom. ! 
L.H. 60 (P.C.). ’ 

Lord Robrrtson, Lord Collins, and Sib 
Arthur Wilson. • 

(3) Mushaa, idoc/nae of^-^pplicabihtij — Share 
in comjpanttis andfreehnld property. 

The doctrine of mmliaa does not applyi to 
shares ip companies and freehold property' in a 
great commercial town. 

Where a Mahomedan trader in Rangoon 
made a gilt of certain shares and other valu- 
able freehold properties, in favour of his wife 
and minor children, held, that the gift was not 
invalid (a). Ibrahim Goola-u Ar Iff v Saiboo, 
4A,LJ.672 (P.C.) = li C.W.N. 973=9 Bom. 
L.R. 872=17 M.LJ 4aS«6C.L.J 695 = 85 C. 
1 . 

Lord Robertson, Lord Collins and Sir 
Arthur Wilson, 

Reference 207 = 11 A 460, Li 

(4\ Hibabil mushaa— Possession. * 

Hbldt that what is known to Mahcmodan 
law as a hiba b%l mushaa or gift of ari^undivid- 
ed joint proparty, is a valid gift if the donee 
obtains possession Mohib-ullah v kbdul 
Khalik, A.W N. (1903), 104 =-30 A. 250=5 
A.L.J. 666. 

Aikhan, j. 

Bs/erence:— 11 A. 4»jp, R. 

* (5) Gift by Moplah Mahomedaii husband to 
wife governed by Marumakkatbayam law,— 

^ effect of. See Marumakkathayam Law, No. 5, 
18M.L.J.J6. 

(X) QuardiansMp of property of minors-- 

• Afoiberand jpafsfw/iL tt icle-— Prs/jriyice— 
Guardian and Jfarda Act, S, 17. 

• ’* 

Where the only candidates for the g^uirdian- 

diip of the |>roperty are the mother and a 
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Mahomedan Law^^ContintteA^. 

^7.— (Guardian)— (Confinued). 

paternal uncle of the^ minor, there appears to 
be no authority for preferring the uncle. The 
uncle has no legal right under ^d'ahopsedan 
Law superior to that of the mother (a). It is 
for the Court to decide what appcjprs to be for 
the welfare of the minor. Jfta ZakerJa v. 
Harnn, U B.R. (1908), 2nd Quarter. Guardian 
and Wards, p.' 1. 

Twomby, j. 

Hefe'tence.-^a) 29 A. 10, F. 

(2) — Aftnor, transf er of property belonging to 

Guardian^ validity of transfer by one tsho 
IS not — Voidable and void irtyisfer&^Decree 
in favour of a minor subject to the payments 
of debts binding on him-^Lmitfition Jpi, 
1877, Sell. 11, Arts, 4i and U4^Redemp- 
tion, suit for, brought by a minor twelve 
years after sale^Custom, modification of 
latv by^Conlract Act, Ss. 64, 65 and 135^ 
Rahjicalion of a void contract -A’s^ojppe^- 
Oadh Laws Act, 1876, S 3 

Held, that, where a custom is proved to exist, 
it suporsodes the general law which, however, 
still regulates all outside the custom (o). 

Held, further, that the mortgage of property, 
belonging to a Mahomedan minor, by a person 
who IS not his natural guardian or a guardian 
judicially appointed, is absolutely void, even 
though it may have been executed to pay off 
debts legally payable by the minor ; the minor 
should not be allowed to recover the property 
until he has paid those debts and thus made 
restitution to the extent that he has derived 
advantage [b] 

Held, also, that a suit for redemption brought 
by a minor is not barred if brought more than 
twelve years* after it has been sold by one not 
legally', competent to sell, the minor being 
still entitled to base his caupe of action on the 
original mortgage. 

Held, lastly, that, where a transfer is void 
ab intlto it cannot be validated by subsequent 
ratification (c). Mata Din Sab^v. Shaikh 
Ahmad AH, 11 O.C. 1. 

CtREEVEN, A.J.C., and Chamier, j.c. 

Referenee$ -(a) 523 ; 29 0. 

828, B. (b) 9 0.0. 97 ; 28 B, 181, P.; 34 C. 36, . 
dis». (c) 8 A. 852, B. 

(3) Alienation by remote gtiardian^EffeU^ 
Guardian being co-heir and tnposssssCon 

I 3768 aQ 
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Mahomedan Law^Conhnued). 

— 7.’-(Ouardian)— * 

the eatate^ Alienation to discharge debt^ 
Validity. 

Under the Mahomedan Law there are two 
elasaes of guardians, near and remote. The 
near guardi\ins are the father, grand-father and 
their exocutors^^i The remote guardians are the 
other male agnates. The near guardians alone 
have authority to sell immoveable properticis. 

An uncle, being a remote guardian, has no 
authority to sell the land of bis minor nephew 
{a). Such a sale may be treated bv'the nephew 
asi a nullity, and he can recover the property 
sold 

No doubt, if the guardian is also a co-heir 
and in possession of the whole estate he ropre- 
sdnts the whole body of heirs as against the 
creditors of the estate and can make a %ahd 
alienation for the purpose of discharging debts 
of the deceased. In such a case lie makes the 
Ejionation not qua guardain, but qua repre^m- 
tative of the obtate (6). 

Whore plaintiff aeekslno equitable relief, the 
iinxmi ho who soek-j o(iiiity must do equitv has 
no application (c). Aman wd Mahomed fv 
Yaro wd. Maluk, i S.L.R. 921 

PUATT, J.C.. AM) CllorC’H, A J.IJ. 

Heferences -(rt)90B 199, iH A, 37i,29»C. 
473, F {b) 34 G. 01 ; 30 C. 519, U (c) 20 JB. 
m B. 

(4) Da facto guardian --Mothn ^Transfer hy 
— Limafic’s benefitSetlimj a^ide of 
transaction . 

When a Mabome lan mother, acting as a dv 
facto guardian of her son who is a luiialic, deals 
with his proport} on his behalf and for hm 
benefit, the transaction should not bo set usido, 
although under the Mahomodan Law she cannot 
be his guardian (^) Umml Begani y Kesho 
Das. 5 A.L.J. 474 = A.W.N. (1908), 290 

StANLKV, O.J., AND BaNKKJI, J, 

Beferences —.(a) 34 C. 34 C. 65, 26 A. 

2*2. H. 

(5) Mahomedan mother, right of, to guardian- 
ship of minor’s property--.Power to make con- 
tract or refjr to arbitration on minor’s behalf 
—auardisn ad hlem ^©o On. Pno, Code, 
No. 261, 1 Sind L.E. 160 

(6) Alienation by de faUq guardian, not being 
legal guafjjltan of minor and not authorised by 
custom to trannler ward’s property— Validity. 

LfwrraTioir* Act, No 53 182 P.L.R, 19(^. 


Mahomedan Law^Oontinued), 

I 

8.>-(Iiiliepitaii€a). 

( 1 ) Custom--' mahomedan Law--*Ada^Hon^ 
>1 Vftll-^Kilchi Mugheds of Mudki Town 
in Ferozpur District following agricultwre 
for more than a century-’-Inherently in- 
valid adoption need not he impugned^Xn- 
dtan Limitation Aet^ XV of 1877^ Art* 
118 of second Schedule. 

Held, that Kilohi Mughals of Mudki, a town 
I in Perosspur District, are governed in matters 
of inheritance by Mahomedan Law which does 
not recognise adoption, and that, on account of 
their not living in a village, the fact of their 
following agriculture, raises no presumption of 
their having also adopted customs of agricul- 
tural tnbes (a). 

Held, also, that an adoption inherently in- 
valid need not bo impugned independently of 
the claim lirought for possession of the adopter’s 
estate after bis death ; and that such a claim 
doos not become barred by limitation simply 
on the ground that no buit for declaration of its 
m\alidit\ has been brought within six years 
under Art 118 of second schedule to Indian 
Limitation Act XV of 1877 (6) 

Held, further, that, according to ^lahomedan 
Law, a \m 11 in favour of an heir is valid up to 
the eklciit oiil\ of one-third of the testator's 
proj^eity. Nizam y. Bhana. 56 P.W.R. 1908 
=71 PR 1908. 

Rkid, j 

Beferences — (») IG P.R 1906 , C.A No. 213 
of 11)1)0 II and D. (6) 80 P B 190^ F ; 

31 P \V R 15)07= 1 P.B. 1907, Hits 

(2) Sh las— S iicvesmjn . 

Held, that according to the Mahomedan 
iiaw applicable to the Shi a sect the maternal 
uncle of a doce-ised person excludes from in- 
heritance th'' grandson of 'his greatgrand- 
father's brother. Nijakat Ali v. Wazir All, 
A.W.N (1908), 149-5 A.L.J. 543. « 

Baneuji, j. 

(3) OiUfi’osh Git}— .drains of Lahore and 

Amritsar arc governed by Mahomedan Law 
and not by customs of the Punjab Agricul- 
turists. See Customs (Punjab) Inhebitance 
AND i^uccEssioN, No» 2, 72 P.W.R. 1908. ‘ 

(4) Koreshis of Guliana, Rawalpindi Dis- 
triot, (^ujar Khan Tahsil, belonging to family 
of Pirs— Whether governed bji- Mahomedan 
Law in matters of inheritance. See Customs 
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Mahomedan Laf%~-(ConHn'md). 

8.— (Inheritance)— (Cortciwefod) . 

^Punjab— Inheeitanoe and SuocBsstoN), No.l, 
46 P.R. 1908. 

(5) Sayyadb of Tahsil Shujabad, Punjab, 
whether governed by Mahomedan Law of in- 
heritance. See Customs (Punjab— Inhehit- 
ANCK AND Succession), No. 10, 68 P.R. 1908. 

(6) Lagbari Bilochib of the Sanghar lahsil of 
the Dera Ghazi Khan District — Preference of 
Mahomedan Law in matters of female succession 
— Custom— Bight of daughtej; lo inherit her 
father’s ancestral property m presence of Ins 
collaterals. See Customs (Punjab— Inheiui'- 
\NCF. AND Succession), No 27,* 136 P.R. 1908. 

(7) Right oS grand-daughtei>. when thoir 
fatherhad pre-deceased his father. See Customs 
^Punjab — Inheritance and Succession), 
No. 98, 186 P R. 1908 (note case, p 619) 

(8) Biloclub of the Natkani Dataiii got of the 
Sanghar tahsil of the Dera Qhazi Khan District 
— 'Rights of daughters to succeed. Sec Customs 
(Punjab— Intiruitance and Succession), 
No. 29, 136 P R. 1908 (note case, p. 622) 

(9) — Inapplicable to Shamsi Khojas, Lahore, 
in matbor.5 of sucoossiou See Customs {Punjab 
—Inheritance and Succession), No. 31, 140 
P.R. 1908. 

(10) Sec Mahomedan La\\ (Succession i. 

— 8.— (Legitimacy). 

(1) Marriaje— illegitimacy ‘—Avknowl&dgmenU 
0 ^ parentage— Alienation by a Sikh 
favour of issue from a MaJiotnedan woman 
— Declaratory suit to het aside alienation — 
Dismissal of suit— Appeal by some only of 
the plaintiffs. 

The Mahomedan Law of acknowledgment 
of parentage with its legitimibing effect has no 
reference whatsoever to cases m which illegiti- 
macy of the child, u= proved and established, 
eltiner by reason of a lawful union between the 
parents of the child being impossible or by lea- 
son of marriage necessary to render the child 
legitimate being disproved. The doctrine 
relating to cases where cither the fact of the 
marriago itself, or the exact time of its 
occurrence with reference to the legitimacy of 
th% acknowledged child is not proved in the sAise 
of the Jaw as distinguished from disproved. 

In other words the doctrine applies oily to 
cases of unoertafuty as to legitimacy and in such 
cases acknowledgment has its cffoct ; but that 


Mabomedaa Law^ConUnuid). 

— —9.— (Legitimacy)— (CcmcIiicM). 
effect always proceeds Upon the assumption of a 
lawful union between the parents o^heaeknowl* 
edged child * 

Heldt that a gift of immoveable property by a 
Sikh Jat ill favour of his soiisJ;v/a Mahomedan 
wife before the alienor ombraoed Mahome- 
danism was void as the alieoeos could not be 
regafded legitimate issue. 

Held, also, that whore claim of reversioners to 
set aside an alienation is dismissed and only 
some of thorn appeal on thoir own behalf only, 
the appellate Court, if it accepts the appeal, 
should only giant declaration as to the right of 
the appellants and not the reversioner who did 
not join m the appeal. Khushal Blngh jr. 
Jaimal, 100 P.L.R 1908. 

KensinitTon and Shah Din, jj, 

10.— (Marriage). 

(1) Fifth marriage in presence of four living 
wives -hegalitij --Legitimacy of children, 

A m.iriTago by a Mahomedan with a fifth 
wife when four previous wives are living is 
invalid and not void , and the children born of 
such marriage arc not debarred from succession 
to the estate of thoir father (a). 

The spirit of Islam is against bastardising 
children. Hallows in certain cases, and sub- 
ject to certain qualifications and limitations, 
paternity to be established even by acknowledg- 
ment. The onus would therefore rest on those 
who alleged that a child born as the issue of a 
proper contract of m-irriacre with a female, who 
is a fitting subject of marriage and not unfit as 
prohibited fcmaleK arc, is really illegitimate, 
berausc the number expressly permitted by the 
sanction of Al Koran was exceeded. Knshald 
Jan Y Abdul Hamid Khan, 6 P.R. 1908. 

Johnstone and Lal Chand, ji. 

Rcferooce — (fi) 23 C. 130, R. 

(2) Re-rnarriage between divorced couple, 
when valid after divorce. See Mahomedan 
L\w (Divorce), No. 1, 84 P.W.R. 1908. 

—11.— (Partition). 

(1) Partition suit, d^ee in—Lifanh, non- 
parties, how far bound— Dower, promjpt 
and deferred -Agreement by father on 
behalf of minor son — Evidence of intention 
— Khana damad — Pin-money, claim fort 
by heir— Limitation— ^Executor ajmst/ee^ 
Costs. 
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Mabomedaa Law^Oo^inu^d), 

——11 .--(PartiUon)— (Con^nwd). 

Under tbe Mahomedefn Law, the minor heirs 
of a mothei^ not parties to a partition suit, for 
her lhare in her father's estate and continued 
after her death by her husband as herexeoutor, 
and whose int^ests were not legally protected at 
the time of pa^bition, are olearly entitled to 
have the matter gone into again. But the 
division, as then made, should not fa/) disturbed 
more than is absolutely necessary properly to 
adjust the interest of the heirs. 

Even if the portion of a dower that was 
prompt was not claimed by the wife in her 
life-time, tfa/i same, on her death, together 
with the deferred portion thereof, becomes 
iivailable to her estate, vests in her executors 
and passes on to her heirs. 

The executor of a Mahomedan takes the 
whole estate of the testator by virtue of the 
probate and Administration Act and is a trustee 
for the entirety thereof {a). 

When the executor of a deceased Mahomedan 
woman is her husband who was under an 
agreement to pay her a certain dower, he cannot 
avail himself of the ordinary period of limitation 
of three years as a simple debtor and avoid the 
payment of the dower to the heirs of the j 
deceased. i 

Under the Mahomedan Law , a father has the 
power to make a contract for dower on behalf 
of his infant sons and the contract su entered 
into is binding, even though it was made after 
the marriage. 

The amount named in an agreement for the 
payment of dower must be paid inespective of 
the husliand’s meau» and the husband cannot 
be allowed to go into evidence to show that the 
parties to the contract did not mean to insist 
upon the payment of the dower but something 
else (6). 

A fixed sum of money agreed by the husband, 
at the time of the marriage, to bo paid monthly 
to the wife as pan dan ^pin money) was consi- 
dered to be in the nature of a personal allowance, 
and, if the wife, failed to claim and recover the 
same during her life-time, her heirs could not, 
after her decease, reedver the same from her 
husband as a part of the assets of her estate. 

When the heading of a partition suit was 
prploug(*l entirely on atctnint of contentions 
raisei bj: a d|&todaat.m which he failed, he 
was ordered, to pay to, all parties the oosts of 


Maboweitaa Law^iOo^nued). 

fl.-(Partitloii)-{Uonci«isd}. 

hearing on subsequent days after the fifist dayr. 
Baalp All v. Halls Naslr AH, 18 C.W.N. 153. 

OniTTy, j. 

Referenm (a) 9 O.W.N. 9.88a33 0. 11, F. 
(6) 2 A. 678, F 

12.->(PFe-emptlon). 

(1) Manager of Court of Wards, pomr of, to» 
assert (he claim of pre-emption --Delay in 
assertion of right — Fomiahty-- Claim ^ 
when can be made— Act V of 1897 (Bengal 
Estates Partition), Ss, ^9 and 95—Custom. 

A guardian oi manager under the Court of 
Wards can assert a claim of pre-emption, based 
on the ownership of the ward**s property, and 
such manager does not need any express sanc- 
tion from the Court of Wards.' Ho can also 
perform on behalf of an adult female ward the 
ceremonies of Talab-umowaeihat and Talab- 
i-ishiishad (a). 

There is no fixed time within which the 
(alab4-ishhshad should be performed. Tt is a 
question of fact for the Court to determine, 
whether such ceremony was done within 
proper time (6). 

The performance of the ceremony of talab-%- 
I ishtishad is not meant to be done for the infor- 
mation of the vendor or vendee, though its 
effect may be to give them information. The- 
formality is insisted on with the object of get- 
* ting evidence that the pre-empt or has really as- 
serted his right, and because evidence is v^anted 
in order to establish proof before the Magistrate. 

It may he that no witnesses are present at the 
time of the performance of the ialab^i-mowasi- 
bat. The talab-i-ishtishad must he performed 
in the presence of witnesses so that there may 
ho proof that the claim has been made (c). 

The performance of the ceremony in the Ray 
kcushary or law office o^he vendor is a sufficient, 
compliance with the law (d). ^ 

The existence of the custom of pre-emptihm 
among Hindus in the district of Champaran,. 
Bihar, has been judicially recognised (e). 

The assertion of the claim of pre-emption' 
must be made without delay ; but before the 
shafee can assert his right to pre-emption, he- 
mi6t be satisfied 8y evidence, which he ho^ds 
to be credible, that the sale has been com- 
plete^ (/). * 

It is clear from the authorities that under 
the Mahomeda^ Law, before it can be held. 
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la. ‘-(Pre-diiipUiii)— (Ca»citt(f6<i) . 

4ihat the sale was oompleiSi there must have 
4>een alsdssation of the vendor’s right m the 
property (g). 

An order passed under S. 29 of Act V of 1897 
has not the efieot of dividing the shares of the 
proprietor finally, until the date specified in 
S. 95 of the Act ; and until the latter date the 
(right of pre-emption subsists (/i). Jada Lai 
Saha V. Janki Koep, 35 G. 575. 

Bbbtt and Coxb, jj. 

Baf»enm.-\a) 1 A. 521 A.12<J, B. (5) 

16 W.B. (F.B.), 13, F. (c) 17 0. 543, B. [d) 27 
A. 160, disi. («) W.B. (1864), i^9 , W.B. (1863), 
<F.B.), 143 , 17 W.B. 264 ; (1837), 6 Sel. Hep. 
197, F, if) 11 A*. 108 ; 16 A. 344, F. (?) 8 W.B 
255, (A) 12 W.B. 484, B. ; 14 W.B. 476, D 

(2) Shafi Khaleet ^Parfner in the immunities 
or appendages ^Nature of right-common 
servient tenement between property of ven- 
dee and property in dispute 

Plaintiff pre-emptor and defendant No. 2, 
vendor, were brothers. Defondant-^endor sold 
to defendant No. 1, a neighbour, two houses 
adjacent to each other, and between the female 
apartments of which and the house of the 
plaintiff, there was a passage for the use of the 
inmates. Plaintiff sued for pre-emption as 
neighbour and sJiafi khaleet. The defence was 
that the plaintiff had no right of pre-emption 
in preference to that of the vendee who was a 
neighbour and also a shaft hhaleett inasmuol» 
as thd water from the privy of his house passed 
through the land of a third person over which 
land the water from the roof and ?>of nalas of 
the houses in dispute also fell. 

Held, that under the Mahomedan Law, the 
right of the defendant-vendee over the laud of 
the third person was a totally different right from 
that of the defendant-vepdor over the same land. 
T^ie defendant-veo'dee was not a participator in 
any sense either in the property sold or in any 
of its immunities or appendages. Hashapraf 
Ma. Skaakat All, 5 A.L.J. 509=A.W.N. 
<1908), 289.* 

^UBKITT AND RxOHARDB, JJ. 

•(8) U^easonable delay m making olaiip of 
pro-emption— Effect. See PBE-EMPnoh, No. 19, 
12 0.W.N. 410(P.C.), 

(4) See PnsJaatcmON, No. 84, 5 A.L,/. 752. 


Mahometan Lnw-^(0(miinued), 

— 18.— (Suooeulon) . 

(1) Evidence ioprope custom at variance mth 
it inadmissibte—^Bengal, N^f,Pr and Assam 
Civil Courts Act *[X2I of 1887), 5, . 

Belwht Mahomedans governed by Ma^- 
homedan Law in regard to succession— 
Daughters entitled to inherit— flehnquish- 
ment, 

w 

In regard to succession among Beluehi 
Mah^meda^s it was held, that, under S. 37 
of the Bengal Civil Courts Act of 1887, the 
parties would bo governed by the Mahomedan 
Law. Hence, evidence to prove a custom in a 
family excluding daughters from inheritance- 
such custom being at variance with the ordma*ry 
law— was inadmissible and was Rightly reject- 
ed (a). 

There is as much authority in the Koran fer 
the daughters of a Mahomedan taking shares 
in their father’s estate as there is m the case 
of sons. A deed of abandoumunb executed in 
reliance upon the generosity of the party bene- 
fitted was held to be without consideration. 
Ismail Khan v. Imtiaz-nn-nisa, 4 A.L.J. 792 
-A.W.N.{1908), 7*. 

Stanley, c.j. and Bukkitt, j. 

Reference .—(a) 23 A 20, i\ 

(2) ShiasSuccession—Mode of descent among 
descendants of paternal uncles and aunts. 

Under the Shiah law the succession in the 
case of descendants of paternal uncles and aunts 
is stirpital and not capital. Aga Bheir All T. 
Bai Kulsum Khanumi 10 Bom. L.B. 717. 
Jenkins, c.j., and Batchelou, j. 

(3) Shias— Descendants of paternal uncles 
and aunt9 — Succession. 

The heirs by oonsanguinity under the Sbia 
Law of inheritance fall into three classes. In 
the first class are, first the parents, and second- 
ly children and other lineal descendants. In 
the second class there are first grand parents 
and asoendants and secondly brothers and 
sisters and their descendants. And in the third 
class come paternal and maternal uncles and 
aunts of the deceased and his parents and their 
descendants. • 

In the third class, well as in the first and 
second, suooession is stirpital. Aga Bheralll 
Yalad Aga Faiialli,v. Bai Kalsum Khaaam, 
32 B. 540. 

JBKKINS, C.y«, AND Batcbblob, j. % 
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««— *13.^(Sneo6SBlon ) 

(d>a) -"•gotemB Awadb oi Ludhiana Town m 
mattors of succession %nd not custom. See 
OuftroMS (Punjab— Inhebitanck and Sugcbs- 
sioir), No. ac, 124 P.R. 1908. 

(3-&) Bpes successionis. See Mahomeoan 
Law (GeneUal^, No. 2, 9 Bom. L.B. 1152. 

(4)— not appli^ble m tlio case of an occu- 
pancy tenancy— Male lineal descendants— Rule 
of devolution altered. See Act IT of l901 
(N.W.P. Acts), No. 4, 6 A.L J. 77. 

(6) See Mahomedan Law (Inhekitance). 

— r-14.-(Wakf). 

(1) Wakf ncmwally for ptous but 

substanttnlly to provide maintenance for a 
particular family and its descendants, 

( validity of. 

In a suit for possession the plaintiff was the 
cousin on the father’s side of one M, the deceas- 
ed owner of the property in dispute, while the 
defendants were the sons, of her first cousm on 
the mother’s side It was alleged in the plaint 
that the plaintiff had been manager of the pro- 
perty of M until 1870, when the defendant’s 
father was appointed to look after her property, 
that on his death his sons, the defendants, con- 
tinued to act on behalf of M , and that duiing 
her hfe-time she executed certain deeds, one of 
which was a deed of JVatff, dated the 5th 
February, 1901. The following weie the mate- 
rial portions of the deed. . . . .1 desire that 
with the property owned and possessed by me 
some benevolent work may always be carried 
on, so that it may bring me good name in this 
world and salvation in the other, and the pro- 
perty may also remain safe. Therefore I 

have executed a perpetual deed of endowment, 
without the power of revocation, in respect of 

half the village I have gob the Wakf 

lawfully enforced through an agent and allotted 
tlie income of the said property to the expenses 

of the Imamhara I have now endowed 

for ever the property for the Imambara in 
Sitapur, and n 9 body can become the proprietor 

thereof I have subjected the property 

to the rules relating to Waif, and, having made 
(the defendants) trustees of this endowed pro- 
perty, I have put them into possession thereof 
ate eueh, because these very men are my near, 

na^ relations So the said trustees 

will ever remwii the trastpes and it will 

be proper^ for them to spend whatever ex- 
penses may he iheurvtd ip ^dmection with the 


Mahomadan Law-^^xConttnued). 

14.^(Wakf)-(Coa«wasd). 

Imamhara out of the endowed property during 
the time of their trusteeship ; and it is tlfe duty 
of every one of them to incur expenses of maja* 
Its (religious meetings) detailed below. This is 
always to be kept in view that whoever may be 
appointed trustee after the said trustees will be 
from the family of these very trustees , no one 
belonging to auother family can become a trus- 
tee. The said trustees will themselves nominate 
trustees' to succeed them and likewise every 
trustee will make arrangement to have effect 
after him ” The annual income of the pro- 

perty exceeded Rs. 1,000, a very small portion 
of w'hich was sufficient to meet the expenses of 
the majalis. • 

Held, that, in the deed, the^ appropriation 
was nominally for a pious purpose, anc} sub- 
stantially to provide maintenance for the 
defendants and their descendants, and, there- 
fore, under the Mahomedan Law the waif was 
void and of no effect (a) Hakim Muhammad 
Sharif Y Zakir Husain, 11 O.C. 48. 

Evans and Chamieb, j. cb. 

References -(a) 17 C. 498 , 22 C. 619 , 30 0. 
666 and 23 B. 725, IL 

(2) Wakf property— Burden of proo/— Takia 
Kutab Garbi in Lahore, 

Held, that the plaintiff, on whom the burden 
of proof lay, had failed to prove that the Takia 
Kutab Garin, situate in Lahore, is w;ak/ pro- 
perty; that whatever the original history of 
the property might have been, it had long since 
passed into private hands. Mussammat Alah 
Jawaii y. Muhammad Hassan, 110 PIj.R. 
1908 =82 P W.R. 1908. 

Kensington and Hubb\ , jj. 

(3| Dedication— User —Graveyard— Aliena- 
tion of land pertaining to graveyard— Oiv. 
Pro Code (Act XIV of 1882), 8s. 30 and 
539— Suit by members of a community- 
individual rights 

The plaintiffs, some^Mabomedans of Mul- 
tan city, sued the Court of Wards representing 
the estate of Khan Bahadur Malhdum Hassan 
Bakhsh for a declaration that the land in suit 
situate in Mauza Taraf Daria, Tabsil Multan, 
was a graveyard in the possession of the Maho- 
medan community, and for an injunction 
restraining the defendant from transferring ax^ 
part^f the land. l£ was alleged by tHe plain- 
tiffs that the whole of the land in .suit wi^s the 
graveyffd known as Mat Fak Daman and was 
wakf and inalienable. t. 
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Mabomedan Law-^{Coniimed), 

— (Wakf )— ( Son tinned ) . 

SeM^ that the plaintifEs had proved that the 
land in suit was graveyard known as Mat Pah 
Daman and was wakf by user, if not by dedi- 
cation (a). 

That user, as such, does not deprive the 
owner of his title but the title remains subject 
to the user of the land as wakf (6). 

That the plaintiffs, as memberb of the 
Mahomedan community, were competent 
to institute the suit, and Ss. 30 and 639 of the 
Civ. Pro. Code did not apply the case, that 
it was not necessary for each plaintiff to show 
that he had used the graveyard ; a newcomer, 
for mstance, if a Mahomedaa, had an e<iual 
right with the oldest residents. 

a 

That, by the fact that previously some 
portions of the land pertaining to the graveyard 
had been alienated without objection on the 
part of ^rfy one, the plaintiffs did not lose 
their right to object to further alienation. 
Ilahi Bukhah v. The Court of Wards of Khan 
Bahadur Makhdum Haasan Bakhah, 78 
P.L.R. 1908 = 52 P.W.R. 1908. 

CHATTJBaJl AND JOIINSTONE, JJ. 

Refemtces:-^(a) 23 C. 1290 ; 19 C. 203 ; 26 A. 
418 ; 2 M.I.A. 390 , A, W.N (1903\ p. 74, R. (6) 
26 B. 198, B, 

(4) Mosque, Mahomedan Foundaiion-^Bight 
of worsktp—Excltmve ftght of a class-- 
Law of Mauritius— Charier of incorpora^ 
Hon obtained by a portion of congregation 
disregarding the right of the rest— Remedy 
of the latter— Unincorporated religious 
association— Bight to sue— French Civil 
Code— Ordinance 6 of 1838, Arts. 210, 
212Sanctton of Government— ^Criminal 
association— *Suit to set aside scheme of 
management— Crown, if necessary party— 
Prerogative— Power of Court to settle a 
scheme. * * 

• 

In 1852-58, some Mahomedan merchants of 
Mauritius purchased certain properties, purport- 
ing to act on behalf of the whole Mahomedan 
congregation* of the place, and founded a 
mosi^ue. Thereafter, from time to time, 
adjoining properties were bought and added to 
tlft moai^e by Mahomedan merchants, purport- 
ing to act in the aame way on behalf of the 
whole ^ahoniS^an community. In 1877 and on 
subsequent dat^, several purchases of ^oper- 
ties were made by Outchee merchants purport- 


Mabomadan Law—tConiinued). 

14.— (Wakf )— (Cen^inued). 

mg to act on behalf of the Cutchee Mahome- 
dans alone, but this practice was not consist- 
ently followed in later times, and though the 
Cutchecs, being the richest memlers of the 
I congregation, contributed individually iii pro- 
I portion to their means, conaidcrabfe contribu- 
tions were also made in the fl-ggregate by the 
Hallaye and Soortoe Mahomedans. The 
administration of the affairs of the mosque was 
left mainly, if not entirely, m the hands of 
Cutchee Mahomedans, because they were load- 
ing merchants, but not beo.auae they belorged 
to th<it particular class of Mahomedans, In 
1893, 93 Cutchees executed deeds, forming 
themselves into a bocietv (wbiclf they snhbe- 
quently had incorporated) consisting of Cutchee 
Mahomedans alone and excluding the othsr 
classes lor all futuic time from membership of 
the .society and the management of the mosque, 
for which purpose they appointed a committee 
of management out of their own body with 
extensive powers of selling and letting prop^\’- 
ties other than the mosque and its accessories. 
All the properties they declared to have vested 
exclusively in the society. 

Held, that a portion of the congregation bad 
no right, by forming a new association, to 
transfer all the property to the new association 
and exclude the rest of the congregation from 
membership and from participation in the 
management of the affairs of the mosque. The 
charter of incorporation obtained by the 
defendants did not legalise their position, as 
the only association which could claim to be 
legalised was the congregation on whose behalf 
the mosque had been founded. 

That the rule laid down in the French Civil 
Code (which is in force in Mauritius), that a reli. 
gious community does not constitute a civil 
person and cannot, without being authorised 
by the State, hold property, has not always heeti 
carried out to its logical conclusions, and the 
Court will grant relief to aggrieved members of 
an unauthorised religious community against 
their fellow-members. 

That, having regard^to the existing law of 
Mauritius, the Court, in setting aside the dee^ 
and the scheme of management set up by the 
defendants, could not proceed to frame a new 
scheme of management such as would be I* 
entirely free from legal objection^ In th ^ 
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MAbomedan ifiiW'—{ConUHiUed) . 

— ;Wakf )--(Cowiudg(l). 

absence of any reason to fear that the restora- 
tion of the Hatu quo* ante would load to 
maladmioist^ation, this should be left to the 
oongrdgation to be settled amicably, and to be 
given eSeot to, by obtaining a charter of 
incorporation. , 

That, in a suit by some of the aggrieved 
Hallayes and Soortees to set aside the deeds set 
up by the defendants, the Crown was not a 
necessary party, as the law of Mauritius does 
not require that the Crown should be impleaded, 
and the prerogatives of the Crown w'ould not 
be affected by the decision in the suit. 

That, in any case, the objection, that the 
Crown had not been made a party, ought to 
htve been taken in the lower Court. 

Quaere — Whether a congregation, formed for 
the purposes of pra\or and religious worship^ 
requires the sanction of the (Tovernment, so 
that, without such sanction, it becomes an 
illegal association, in tbc sense of being cri- 
minal, within the meaning of Arts ‘ilO and 
212 of the Ordinauce G of 1836? Ibrahim 
Bsmael y. Abdool Carrim Peermatnode, 13 
O.W.N. 26 (P.C)=4 M.L.T. Special, p. 25. 

Lord MAC^*AGHTKN, Lord Atkinson, Sir 
J H, De Villiehb, Sir Andrew Scobi.e, 
AND Sir Arthur Wilson, 

(6)— ^Property, validity of decree directing 
sale of. See Oiv. Pro. Code, No 158, 18 
M.L.J. 21. 

— IS.HWidow). 

(1) Widow in po^fsessiun o/ptopeHy in lieu of 
domr—jjoss of possession by widow— Ad- 
verse possession by stranger. 

The widow of a deceased ]\Iahomedan 
obtained possession m lieu of her dower of 
certain property which had been of the deceased 
in his life-time. She, however, lost possession, 
and the proppvty was held adversely for more 
than twelve years by a person who was a 
stranger to the family. Held, on a suit by the 
representatives of the sisters of the deceased 
daimiog their Aares by inberitance, that the 
suit was barred by limitation. Aley Ahmad 
' i^tfahammad Owais Rhaa, A.W.K. (1908), 
266«5 AXJ. 718. 

Atra KaBAWAT lluSAIN, J/. 

« . ^ JSli^^es A. 349 and 12 C. 594, 


Mabomtdaa Law^iContinued}, 

— te—onu). ‘ 

(1) 8hia$— Power ofdeinse amongst Shyss, 

Amongst Mahomedans of the Shia sect a tes- 
tator can leave a legacy to one of his heirs so 
long as that legacy does not exceed one-third of 
hiB estate, and such a legacy will be valid with- 
out the oonsent of the other heirs. Where, 
however, the legacy exceeds one-third of the 
estate, it will not bo valid to any extent unless 
the oonsent of the heirs, given after and not 
before the death of the testator, has been 
obtained (o). Fahmlda Khanum v. Jafrt 
Khanum, A.WN. ( 1908 ), 66 =5 A.L.J. 169=80 
A. 153. 

Stanley, c.j‘, and Burkiti', a. 

References.^a) 2 M.H.C.R 850; 2 Morley’s 
Dig. 120 and 3 I A. 291, B. 

(2) Bequest to legal sharers— ^Poufer of dispos- 
ing one-ilard of the property— Bequest U> 
trustees for charitable purposes -^Void for 
uncertainty of sub ject-matter* 

Whore, under the will of a Mahomedan tea 
tator, the widows have received more than they 
are entitled to, under Mahomedan Law, as Legal 
share, i.e., ono-eightb of tbe estate, a decree 
for the balance over and above their share 
should be passed against them. 

Mahomedan Law permits a very wide scope 
to a testator as regards the one-third of his 
property which he may dispose of by will. His 
power of disposition for expenditure on charit- 
able or religious purposes is subject to very 
slight restrictions. * 

Bequest of property by a Mahomedan testator 
for such charitable objects as the trustees 
appointed under the will may think proper, or 
for such purpose as that by which the testator 
may obtain eternal bliss, though valid under 
Mahomedan Law, is, on general principles 
applicable to all testators, inoperative and void 
on account of unoertaiifty of the subject-matter 
of the trust (a). Shahab-ud-din v. Bohan tJU, 
76 P.R. 1907 = 168 P.L.R. 1908=189 P.W.R. 
1907. 

Robertson and Lal Ohand, 

References (a) 22 B. 774 ; 28 B. 726 ; 30 B. 
500 ; 31 C. 895; 9 Ves 899 and L.B. 8 Oh. Da., 

854t,B. c , c 

(3) Will in favour of heir-— Valid only to the 

extent of oue-third of testator'e'propartjr. See 
MAHobnUANr Law (InhebitanoB), No. X, 56 
P.W.R. 1900. ‘ 
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Mahotnednn Law^[Concludedy 
— * 

See ^AHOMEDAK Law (Genkkal}, Ko. 1, 
12 O.W.N. 289. 

Malntenanoe 

(1) --»of Hindu widow^-Calculation— Bight of 
testator to limit right and amount of-Besi- 
deace— Bestriction as to place of— Just cause 
for disregarding restriction. See Hindit Law 
(Wills), No 5, 12 C.W.N. 808. 

(2) Widow having fund from her husband's 
estate to maintain her for iive j^'ears— Suit for 
arrears of maintenance premature. See Hindu 
Law (Widow), No. 15, 10*Bom. L.B. 770. 

(3) Maintenance grant subsisting during 
the lifetime of the grantee, unless otherwise 
provide^ for. See Sanad, No. 1, 7 C.L.J. 202. 

Majority. 

Age of-^Jlomoval of certificated guardian, 
effect on attainment of majority by minor See 
Guardian and Minou, No. 4, 11 0.0. 159. 

Malabar Compensation Cor Tenants' Im- 
provements Act. 

—See Act I of 1887 (Madras). 

Malabar Law (Tarwad). 

(1) Decree against Karvavnn lu respect of debt 
binding on members of-- Division of, into 
tavatis suhseguenl to deciee and prior to 
execution iroceedings—Karnavan of origi- 
nal tarwad ceasing to lepresent members, 
affect of* 

The members of a tarwad cannot escape 
liabilit;^ lor debts or decrees binding on the 
tarwad by dividing into two tavazis (a). But, 
when the Karnavan of the original tarwad has 
ceased to represent them, they cannot be bound 
by proceedings, in execution of a decree against 
him, unless they are separate! > represented (6). 
Komlyaprath Chathoth Yaohii Kimhi Kan- 
non V. Mannayatha Snppi, 3 M.L.T. 189=18 
M.LJ, 182, . • 

HANSON AND Wallis, jj. 

Befere^ices (a) 2nd App. No 1323 of 1894, 
Madras High Court, and 16 M. 451, h\ (5) 14 
M. 29, B. • 

(2) — See Mauumakkatuayak Law. 

MaliadmJi)lstratioa. » 

--.by executrix does not justify Court of 
Wards * taking' possession. See Court op 
Wasm. No. 1, 1JO.W.N. 1066. * 


HaUee. 

Defamation — Communication privileged 
What constitutes malice— Proof of malice, See 
Defamation, No. 1. 83 B.B. 1908. 

Malieioui prosecution. , 

(1) Suit for damages— Information to police- 
informant engaging pleader to p%osecute— 
Reasonable and probable cause— Conviction 
of plaintiff by Couft of first instance if con- 
clusive. 

Where a person gives false infoimation to the 
police, he cannot escape liability for the natu- 
ral and intended consequences of the act, 
merely because there was a subsequent investi- 
gation and the prosecution was set in motion hf 
the police When, further, ho is fojand to have 
conducted the prosecution by engaging a plea- 
der and a mukhtcar, it cannot bo urged that 
the police, and not he, was responsible for the 
prosecution. 

A person cannot bo held liable for damages 
for malicious prosecution, if it is not found 
that there was want of reasonable and probables 
cause, or that the circumstances of the case 
were such as to be in the e}es of the Judge in- 
consistent with the existence of reasonable and 
probable cause for the prosecutioc 

The fact that the plaintiff was convicted by 
the Court of first instance and was only acquit- 
ted on appeal ought to bo consideied in deter- 
mining whether there was reasonable or prob- 
able cause, but it caniioL be regarded as conclu- 
sive in favour of the defendant , Bhula Chand 
Patro Y. Palun Bas, 12 C.W.N. 818 (note) 
Bankrjee and Oeidt, jj. 

(‘2)Sutt for damages— Prosecution stalled by 
police upon information from defendant 
—Real prosecutor liable 

A private individual, upon whose information 
to the police a prosecution was staried, cannot 
escape liability for damages for malicious 
prosecution by urging that the police, and not 
he, prosecuted, if it appears that he himself 
was the real prosecutor, (a) Hari Chapaa 
Bant Y. Kailash Chandra Bhuyan, 12 
C W.N. 817. 

Maclean, c.j., and Doss, j. 

References.— {a) 12 C.W.N, 818 (note), 
and 9 Com. Bench. Bop. N.S. 505 (538), R. 

(3) Suit for— Information to police— Prose- ^ 
cution by police, instigated and conducted 
by private indi'o^ual—Beal projacutor 
liable— Question of fact— Malice. 

8708 
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Mfdleloiis proteoution — (Coiiclvded)* 

A suit for damages for malicious prosecution 
may lie against a person , who makes a false 
report which results in a prosecution, or who 
instigates the police to send persons up for 
trial, or wiio conducts the case against those 
persons when sent up for trial. 

The quostiop in all cases of this kind must he 
— 'Who was th!h prosecutor ^ And the answer 
must depend upon the whole circumstances of 
the case, The mere setting of the law in motion 
18 not the criterion. The conduct of the com- 
plainant before and after making the charge 
must bo taken into consideration. Nor is it 
enough to say that the prosecution was insti- 
tuted and conducted by the police. 

Whether or not in any case, the prosecution 
was instituted and conducted b> the police is a 
question of fact. 

The foundation of the action is malice, and 
malice may be shown at any time in the course 
of the inquiry. 

If a complainant does not go beyond giving 
what he believes to be correct information to 
the police, and the police, without further 
interference on his part (except gi'iug such 
honest assistance as they may require), think 
fit to prosecute, it would be improper to make 
him responsible in damages for^the failure of 
the prosecution (a). Pandit Oaya Pawhad 
Tewari v. Sardar Bhagat Singh, 12 G.W.N. 
1017 (P.C.). 

Lords Robertson, Atkinson, Collins, Sir 
Andrew Scoble and Sir Arthur Wilson. 

Eeference,—(a) 26 M. 362, considered, 

(4) Suit for damages caused by— Want of 
probable and reasonable cause— >Malicio us in- 
tention. See Act X op 1889 (Ports), No. 1, 
1 Sind L.R. 201. 

MalifcaBa allowance. 

(1) , Suit for recovery of arrears of — lies in 
Civil Court and Art. 132, Limitation Act, 
governs it. See Act If of 1901 (A ana Tenancy), 
No. 11, A.W.N. (1908), 209. 

(2) —, claim for — Land Registration Act (VII 
of 1876), S. 78— Malikana, not rent. See Act 

OF 1876 (Land .Registration), No. 7, 8 
O.L.J. 300 

Mamlatdaf’fi Coarts Act. 

(l)««*fiee Act III OF 1^7g (Bombay). 

Act XI op 1906 (Bombay). 


Mandamus. 

Writ of— Suit in the nature of application for 
— Conditions for granting relief. See Cohpoba- 
tion, No. 1, 12 C.W.N. 826 (P.C.). ^ 

Maps. 

(1) Evidentiary value of Revenue Survey 
Maps. See Possession, No. 2, 12 C.W.N. 273, 

Market value. 

—See Act T op 1894 (Land Acquisition). 

Marriage, 

(1) Presumption of its existence at tsinq fri/m 
cohabitation with habit and repute— Condi- 
tions precedent to its application —Practice 
— Point not submitted to either Couits in 
India raised before the Pi ivy Council. 

Before applying the general* presumption of 
marriage arising from cohabitation with habit 
and repute, it is necessary to make sure that 
there are the conditions necessary for its exist- 
tence, vu., first, there must be some body of 
neighbours, many or few, or some sort of public, 
large or small, before repute can arise , and 
second, the habit and repute, which alone is 
efiective, is habit and repute of that particular 
status which, in the country in question, 
lawful marriage. 

Their Lordships of the Judicial Committee 
were unable to entertain a point urged by the 
appellants, the same having been submitted, 
in the conduct of the case, to neither Court 
below. Ma Ween Di v. Ma Kin, 10 Bom. L.R. 
41 (P.C.). 

Loud Robertson, Lord Collins, \nd Sir 
Arthur Wij,bon, 

(2) Jats— Husband executing deed repudiating 
wife in favour of another— ^Subsequent 
revocation of deed by husband— ^Suit by 
wife for declaration that husband and 
transfer ee have no conjugal rights againet 
her, maintainability of—^ 

A Jat wife, sometime a^ter she was married 
to the first defendant, her husband, lef^ his 
house ; he instituted a complaint, under 8 . 408 « 
I.P.G., which was dismissed in consequence of 
his failure to trace her. Immediately after, in 
the excitement of the moment,' he executed a 
deed of repudiation whereby he transferred his 
wife to the second defendant, but tore up the 
document on cooler consideration.. In a%uit 
by the wife for a declaration that neither her 
husband, the first defendant, nor thetr&nsfme, 
the ^second defendant, havf conjugal rights 
against her. 
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KavrlaS^ (ComluM). 

Held, tliat such a suife would lie (a) and that 
the plain tifi wae entitled to a declaration that 
the second defendant had no conjugal rights 
against her, but that, under the circumstances 
of the case, without more definite material to 
go on in support of the wife's contention and 
the plaintiff having made out no clear and 
public repudiation of herself by her husband 

the suit as against the first defendant should 
stand dismissed. Ishri y. Wadhawa, 31 P.R. 
1908=76 P.W.R. 1908 = 162 P.L.R. 1908. 

Robertson and Kensington, jj. 

Befirences'^{a) 26 P.R. 1908,** (f») 83 P.R. 

1906 ; 5 0. 600 ; 10 B. 301 ; 13 A. 126, R. 

(3) Nullity of-^Deceased wtfb's sister-~Ille- 

gitimate child^Maintenauce, 

In a oase, where a decree for nullity of a 
marriage is decreed, on the ground that the 
wife happened to be the sister of the deceased 
wife of the husband, the child would be the 
illegitimate child of the wife, who would be 
entitled, unless a strong case is made out for 
the contrary, to the custody of the child. 

Maintenance for a child may be rightly and 
properly spent for the purpose of maintaining 
a joint home for the* infant and his, or her 
parent, and an account of the amount allowed 
for the maintenance will not be ordered so 
long as the infant is properly maintained. 
Bom Setsch y. Bom Setsoh, 35 G. 381. 

Fletcher, j. 

(4) — 'taking place fifty years ago between 
Rajput and Kkatram woman — Woman recog- 
nised as married wife—Her son recognised as 
legitimate issue by alleged husband— held 
proved. See Hindu Law (Marriage), No. 1, 
64 P.L.B. 1908. 

(6)— See Restitution of Conjugal Rights. 

(6) — See Divorce. 

(7) — Bee Hindu^ Law, Buddhist Law, 
Maa^EDAN Law. 

MavBhftlllQg. 

Bona fide purchaser for value of part of the 
lauds comprisefi;^ in prior mortgage— Right to 
insist on other lands being .sold first. Bee 
Tbansfeb of Property Act, No. 23, 3 M.L.T. 
287. • . . » 

Mafttma|;kathayam Law. 

(1) Aoguieition in the name ofKarnav%n, 

. presumption afto. 


Marumakkalhayam Law— 

The presumption of law is that the acquisi- 
tions of a Karnavan are presumably made out 
of tarwad funds. , 

This does not mean that a Karna:9an cannot 
make self-acquisitions, but merely raises a 
presumption which is rebuttable. Padma- 
nabhan Govindan y. Kora Kora, 23 T.L.R. 
Cl. 

Govinda Pillav and Hunt, .tj. 

References T.L.R. 191, F , 18 T.L.R. 
5, D.; A. S. 69 of 1081, R, 

(2) Decree for money agciinf^t the junior 
members — Attachment of Tarwad proper- 
ties — Remedy of tarwad — Attachment he fere 
judgment, effect of—Limitation* 

Plaintiff sued to set aside the attachment and, 
proclamation of the plaint properties. The 
defendant obtained a money decree against cer- 
tain junior members of a tarwad and attached 
the tar\vdd properties in execution of such 
decree. The Karnavan was aho impleaded aif 
a party defendant as the representative of a 
deceased junior member. It was found that the 
decree expressly exonerated the tarwad proper- 
ties from liability. Held that the plaintiff’s 
remedy was by way of separate suit, and not by 
way of application under S, 238, CPC. 

Although, ordinarily speaking, an attachment 
subsists till set aside oi is terminated by reason 
of limitation, attachment before judgment 
stands on a slightly different footing, viz,, that 
•the decree subsequently obtamed must be cap- 
able of exocaition by the ' attachment already 
obtained, m other words, the attachment 
depends upon the decree for its further validity. 
If the decree extinguishes the alleged liability, 
the attachment becomos ip^o fewio void. It 
was therefore held that the question of limita- 
tion did not, m the circumstances of the case^ 
anse. Bankaran Navayanan y. Kanaka 
Bankaranarayanan, 23 T.L.R. 67. 

Hunt and Muttunayagam Pxllay, jj. 

References. — 22 M. 131 , 23 M, 861 ; 17 B. 
49 , 13 T.L.R. 149, diss.\ 8. A. 194 of 1079 , 11 
B.L.R. 149 ; 30 C. 134 ; 23 A. 346 (360). 

(3) Ex parte decree against harnavau— Right 
of Seshagars to contkst validity of the 
ex parte decree in a fresh suit. 

Where an uncontested decree has been obtain- 
ed against a karnavan of a Marumakkaiha- 
yam tarwad, the Seshagars should be giinen an 
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VaPttmiikkathftyam L9LW-^{Coniinu0d), , 

opportunity in a fresh suit to prove that the 
debt did not exist or was not binding on the 
tarwad. Such right exists even if there wae 
no fraud, collu&ion ox treachery. Krishna Sas- 
trtyai PadWanabha Sastrlyal v. KoehenMa- 
theru, 23 T.L.K. 41. 

GoVIltDA PlLLAY AND MurrUNAYAftAM 
PiLLAV, , 

Uefere,ice:--^l T.L.R. 41, 

* * 

<4) Manager of tarwad^ powers of--*Appotnt- 
inent of manager wider fa in'ily Karar — 
Duties of creditor dealing with such 
, manager^Drincipal and ajent. 

A family Karar authorised a nifiml'er of the 
tarwad to make alienations of the family pro- 
perty for the discharge of oortain debts speci- 
fied m the Karar. The member made certain 
alienations undoi the Karar, but failed to dis- 
charge the debts specified in the Karar out of 
the proceeds of such sale 

V In a suit h> the pUintifi for setting aside the 
alienation and for the removal of the manager 
from karnivastUanom, to which he became 
outitldd after the Karar, it was held, 

(1) that the alienations were binding on the 
other members only to the extent to which the 
sale proceeds have been applied ^or the par< 
poses mentioned in the Karar, 

(2; that the creditor was bound to show that 
consideration passed for the sale and that the 
saleprocjdds were utilize] for the discharge of 
debts mentioned in the Karar. ( 

The ordinary presumptior attaching to alie- 
nations made by karnavan does not arise in the 
case of a mere manager acting under limited 
powers. 

Whenever: an authority purports to be derived 
from a written lustrument, a third paity deal- 
ing with the agent is bDund to take notice that 
there is, a written instrument, and ho ought 
to call for and examine the instrument itself to 
bee whether it justifies the act of the agent. 
And if from his omission he should encounter 
a loss from the defective authority of the agent 
it is properly attributable to bis own fault* 
einoe he must know that be has no other 
seourity than bis reliauce upon the good faith 
and credit of the* agent KauH Lekshmi 
V. Kamiaii Pavamaawarun, 23T.L.H. 1. 

T* SaDASIVA AiYaA, C.J., AND HOKT, 3. 

ae C. ''A ; 3.A. 284 of 10(4 ; 


Maramftkkatbftjrain 

(6) Gift by Mahomedan%usband to\wiJe, po»- 
erned by Mdrumakkothayam laWf ejfscir of^ ' 
Where a moplah (Hahomedan) mads a gift 
of land to his wife, who belonged to a tarwad 
governed by the Marumakkathaya^ law, 
that the land became the exclusive property of 
the woman and her children with the incidents 
of tarwad property(a). Patlatheranath Ck«4- 
tumlndaiakath Parkura Siyall Kandy Thaye* 
thukandy Pathummav. Hannam Kunniyal 
Parkum Slyali Kundy, 18M.L.J. 16*31 M. 
228*4 M.L.T. 82 

White, c.j, and Wallib, j. 
Doference8:--{a) 16M.'201 fP.B.) ; 29 M. 322, 
F ; 22 M. 494 and 27 M 77, It 
(6)— See Malabar Law' 

Marwat grant. 

(1) Marwat grant, not an under-pro§ri$tary 
right— Dent Act, Oudh, 8. 3. 

Held, that a marwat grant is not an under- 
proprietary bolding as defined in the Oudh 
Heut Act (a) Swam! Dayal v. Laohmin 
Koer, 11 0.0. 240. 

Evans, j c 

Reference —ia) 11 0. 318, R> 

Master and servant ^ 

(1) Co Uract of htnng providing for payment 
of certain wages— Discontinuance of busi^ 
mss —Master liable to pay the wages agreed 
upon, whether he find]iDork for the servant 
or not —Action for damages. 

Where the contract of hiring provides for the 
payment of certain wages (not in proportion to 
the work done), although it may be optional on 
the part of the master to find work and he may, 
if he pleases, discontinue his business, yet he 
must nevertheless pay the wages agreed upon, 
whether he find work for the servant or not, or 
he will render himself liable co an action for 
such damages as a jury may think proper to gitfe. 
This is the Blnglish Law on the subject. In 
tbo absence of any sp%cial'Indian Law, this law 
may fairly be applied. This also appears tp be 
in accordance with equity and good oonsoienoe^. 

In all such actions the servant seeks compen^ 
sation, not for services he has rendered previous 
to his discharge, but for the injury he has 
sustained by such discharge in not being allow- 
to serve and ep.rn the wages agreed on. ^The 
amount of damages must depend on the nature 
of the contract and the amount of wegee 
to le paid. If there were an exprees f^greement 
lor a month's notice it might be only a motiiii** 
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Vaftep wi Sepvai|t— 

wages. But, generally speaking, in England, 
the an^punt of damages is a question foe the 
jury to determine. Hga Maang Gyi y. Ramaan 
RU, U.B.B. (1608), 2nd Quarter, Master and 
Servant, p. 1. 

Twomky, j. 

Manraaldar* 

The term, whether conveys the idea of a 
right to fixity of teni^ Durmaurasi molurari 
implies fixity of rent. See Compensation, No. 1, 
7 O.L.J. 284. 

Memorandum of Association. 

Memorandum and Articles, of Association— 
What do they embody— Whether they consti- 
tute contract between company and its pro- 
moters., See Company, No. 1, 10 Bom L.R. 141 

Memorandum of objections. 

Costs — Withdrawal of appeal. See Pjiacticw, 
No. 16, 4 M.L.T. 482. 

Merchandise Marks Act 

—See Act IV op 1899. 

Merchant Shipping Act. 

—Sec Act V op 1883. 

Merger. 

(1) Under-^ropi'ietor acquiring supertm pro- 
prietary right — Merger, 

Where an under- proprietor acquired the 
superior-proprietary rights by inheritance, held, 
that the under-proprietary tenure ceased to 
exist from that date (a). Razawand Singh v 
Jagole" 11 O.G. 183. 

Evans, j.c 

JBe/erences — (a) 33 C. 1212 and 5 C. 198, B. 

(2) Same person holding the two estates of 
maMk-makbuxa and Malguxart whether causes 
merger. See Act XVIII op 1881 (O.P. Land 
Bevenub), No. 1, 4 N.L.R. 2. 

, j 

Me^e profits. 

(1) AaBessment — Zerait land — Possession 
before trespass^ character of-— Assessment 
upon produce— Net produce to be consider- 
ed— Custdmary and competition rent* 
Dispossession of proprietor’s serait laUd. 
Pdnciples lor assessing mesne profits discussed. 

Hhe obtfraoter of possession before trespiss 
should Jbe ascertained to arnve at the true 
measure of damages, because such possqjfsion 
is a lair index pi intention as to tiie mode 
4>t oooupation, if there were no trespass. 


Mesne profits — (Continued). 

The character of the land and its use for a 
long Fories of yeais indicating that the plain- 
tifi, if he bad been m' possession, would have 
used the land for cultivating it hpnself with 
ordinary food crops. ' 

Heldf that, mesne profits, should, be assess- 
ed on the basis of produce and^pot rent. 

If the defendant used the land to suit fiis own 
fancy, if he did not use it in the most advan- 
tageous way, if be took the risk of cultivating 
it \iritb indigo on the chance of getting high 
profits by manufacturing indigo, or if be 
adopted the more comfortable use of the land 
by letting it to tenants, and was satisfied with 
a comparatively small income, *the plaintiff 
ought not to be a loser thereby. Ho must not 
suffer for the indolent or speculative conduoA 
of a trespafiser (a). 

The difficulties of ascertaining inesru‘ profits 
on the basis of produce adverted to. 

The net and not the gross produce is tbo 
true measure of damages 

The resultant net produce, alter taking into 
liccount the tusts of productiou and the risks 
of the agriculunstH diffois very little from 
competition or rack rent. Assuming complete 
freedom of compeliLiou, the rent paid by a 
tenant at will would pnictically coincide with 
the whole net produce of any given piece of 
land 

Customary rents paid by most of the laiyats 
in a villag6 tend to keep down the rent of eetaii 
lands. Pundit Luohmi Narayan v. Sheikh 
Mazbar Hassan, 12 C W.N G50. 

Mitha AN1» CAbUliUBZ, JJ. 

Beferenua -(a) 12 C.W N. 285 = 7 C.LJ. 
197, 6 0.VV.N. 409; 6 C.W.N. 732; 30 C. 
536, B. 

(2) Mesne }.rof%is^ decree for— Satis faction.— 
Apportionmen t — Con irtbuhon . 

When a decree for m^sne profits was satisfied 
by some out of the entire body of persons liable 
thereunder by payments made from time to 
time, and a question arose as to the principle 
which would regulate contributton amongst the 
parties themselves. 

Heidi that the correct )^tiuciple was to allow- 
intereston the sums ppid from the date of pay 
ment, and then to apportion rateably tj^e whole 
sum crediting interest on each amount paid in 
favour of the party on whose behalf it was paid, 
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from the date of payment until the final satis- 
faction of the decree for mesne profits (a). Guru 
Ihfaianna Lahipl v. Jotindra Mohun Lahirli 
7 cx.j. m (P.c), 

Lord Robertson, Lord Ooi-lins and Sir 
Arthur Wilson. 

Reference (.a) 31 0. 597, explained. 

i 

(3) Omission to tale possession of lands on 
partition-~*Sub8eq^iient suit for fnesne profits 
against person who was m potsession. 

Plaintiff acquired an interest in the property 
Of the first defendant. That property fell to the 
share of the first defendant at a division between 
him and thfc other defendants. The plaintiff, 
without taking possession of the first defendant’s 
Hnterest, immediately contested the fairness of ; 
the division between the first defendant and j 
defendants 2 to 11, and, after the disposal of j 
those proceedings, sued defendants 2 to 11 for 
pesne profit'!, alleging that the property claimed | 
bv him was in possession of the defendants 2 to 
11 during the pendency of the said proceedings, j 
J3eWi the plaintiff was entitled to mesne profits l 
from defendants 2 to 11, notwithstanding the 
fact of his omission to take possession of the 
lands in the first instance before resorting to the 
proceedings he took. Chudni Sattaya v. Thin- 
huiah, 18 M.L.J. 217. 

White, c j. and Milleh, j 

(4) Mesne profits, appUcation for ascertain- 
incnt of— Dismissal for default— Fresh ap- ^ 
plication— limitation . 

Whore more than thirty days after an appli- 
cation for ascertain inent of mesne profits was 
dismissed for default, a fresh application was 
made for that puipcfeo, 

JJeldt I'hat the application was not bariod. 
Applications for determinaiioa of mosue profits 
arc applications for execution of the decree in 
which they were granted , and the striKing off 
of such cases does not finally decide them, or 
prevent the decree- bolder from iiidking a fur- 
ther applioaiion for the determination oi mesne 
profits. There is no substantial distiuction 
between an order striking off an application and 
one dismissing it for default. Upendra Chan- 
dra Singh Y. Sakhi/Shand, 12 C.W^N. 3^7 
CJj.J. 801 

RaWPINI and SriAItJfUDDIN, JJ. 

(5) jPMcrcc for r0Sti/uh0n of properly silent 
as to fftesne profits— Mesne profits, asoer- 
tniiment of, in, execution department — 


Mesne proilfta— 

Orders of His Majesty in Cotmcil, pomr 
to give efiect to— Inherent pomrs^ Court 
—Ctv, Pro. Code, S. S83. 

Held, that Courts in this country have 
inherent powers to give effect to orders of His 
Majesty in Council (a). 

Held further that, where a decree orders 
restitution of property but is silent as to mesne 
profits, the Court, whether by virtue of 3. 583i 
Civ. Pro. Code, or by reason of its inherent 
powers, can order execution for mesne profits 
(5). Rajendra Bahadur Singh v. Raghubans 
Kunwar, 11 O.C. 235. 

Chamier >\^nd Grebven, j.cs. 

References .—[a) 34 C. 860^, 29 A 143, i?, 
ib) 7 M.l.A. 238 ; 21 C. 989, R. , 2 I.A,, 219 ; 6 
C.L.R. 189, D 

(6) Suit for— Limitation Act, Sch. II, Arts, 
/fi.9, J?0, applicability o/— lV‘hen the 
pt ofits ai e received ” in Art. 109, meaning 
of. 

Where tbe defendants wrongfully received 
profits which were actually receivable by the 
plaintiff but for <iu illegal put7ii sale which was 
afterwards set aside, the period of limitation is 
three years from the time when the profits were 
received. 

By the clause where the plaintiff has been 
dispossessed by a decree afterwards sot aside on 
appeal, when he recovers possession” in the 
third column of Art. 109, the Legislature 
limits the conditions under which the ordinary 
rule of three years may be extended. 

The clause when the profits are received” 
in the third column of Art. 109 means “when 
ihe profits are actually received ” (a). Peary 
Mohun Roy y. Khelaram Sarkar, 8 O.L.J. 
181 = 13 C.W.N. 15 = 4 M.LT. 419 = 35 C. 996. 

Mi'tra and Beli^ jj. 

References' (a) 19 C. 267, expl,, and i'OO. 
785 (P.C.), R, 

(7) Subsequent suit for^not barred by the 
filing of prior suit for possession.* Bee Giv. Pro. 
Code, No. 63, 4 M.L.T. 192. 

(8) —, liability of idol for trespass by She- 
b®it. See RELiofous Endowments, No. f, 12 
C.W.N. 560. 

(9f Claim for mesne profits, where limited 
owner sells without legal necefiaity. See Hindu 
Law^ (Aliena-bion), No. 18, 12 p.W.N. 398. 
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Mesne profits— (CoftcMsJ). 

(10) — of Khcpmar land, principle of assessing. 
See Civ. Pao. Code, No. 112, 12 C.W.N. 286. 

(11) S^ Oiv. Pro. Code, No. 113, 85 0. 1017. 

Minor. 

(1) Contract ma^e on behalf of minor belong- 
ing to joint Hindu family by persona of full age 
— Effect. See Civ. Puo. Code, No. 319, 5 A.L.J. 
14. 

(2) Moveable property of— pawned by trustee 
allowed to retain possesHion after minority— 
entitled to redeem articles so pawned. Bee 
Contract Act (IX c»r 1872), Nd*. *33, A.W.N. 
(1908), 57. 

(3) Person below age of puberty cannot be 
appointed niutwali. See llKLKUors Endovt- 
MENTs, No. 6, 8 G.L.J. 196 

(4) -“ See CUiAUOiAN axd Minor 

(5) — See Acr VIII ov 1800 (Gt^AitniANb and 
Wards). *■ - 

(6) Decree in partition suit— Infants not 
parties, how far bound — Agreement by father on 
behalf of minor sons for payment of dower, how 
far binding. See Mahomi d\\ Law (Partition), 
No. 1, 13 C.W.N. 153 

Misjoinder. 

(1) — of partiOft— Muhifariousness— Civ. Pro. 
Code, Ss 16, 10— Suit heir to recover pro- 
perty fiom co-heii and transferees from him— 
Property situate jq different districts— Compro- 
mise of part of claim— Jurisdiction. See Civ. 
Pro. Code, No. 38, A.W.N. (1908), 235. 

(1-a) &B. 20, 28, 32 and 53 of the Civ. Prt>. 
Code- -'Suit for redemption — Mortgagor and his 
transferee of a portion of the mortgaged pro- 
perty can sue together for redemption— Joinder 
of causes of action and parties. See Crv, Pro. 
Code, No. 46, 9 P W.R 1908 

(2) Buit for partition b\ some of several 
Melvaramdars^Kudtvara7ndars made parties 
to the suit, whether bad misjoinder. See 
Oiv. Pro. Oodf, No. 62, 18 M.L.J. 85. 

(3) Suit for the recovery of possession of pro- 
perty belonging to a religious institution, with 
mesne profits^realised therefrom— Suit, whether 
bad for misjoinder of causes of action. See 
Limitation Act, No. 104, 36 P W.R. 3903. 

(4jJ^vrhetbV cured by S. 678, Oiv. Pro. Code"^ 
— Damag^to two persons by same tortious act 
_^Igbt to sue as joint plaintiffs— Engliih 
Law. See Ocv. Pf». Code, No. 380, 1 Sind 
L.R. 181. 


Miijoinder— (Concluded). 

(5) Buit by wife to recover possession of 
land alleged to have been given to husband by 
husband’s father— Joining of children as plain- 
tiffs improper. See Gift, No. 1, 14jBur. L.B. 
30. 

^6) Whether misjoinder of parties and cause 
of action, a cause of a like nature” within the 
meaning of S. 14, Limitation Act. Sec Limi- 
tation Act, ^No. 37, 12 C.W.N. 473. 

(7) Sait by ward against guardian— Cause of 
action arising from guardian's malversation 
and from ward’s rights to ac4.^ount and recovery 
of property— persons to whom property sold*’ 
and who were m possession of it impleaded as 
co-defendautb with guardian in *one suit — 
whether any misjoinder made. See Civ. Puo. 
Code, No. 49, 3 M.L T. 286 * 

MiBrepreaentation 

— if invalidates administration hend. See 
Guardian and Minor, No. 3, 12 C.W.N. 481. -» 

Mistake. 

(1) — , if invalidates adininistratioii bond. 
See Guardian and Minor, No 3, 12 C.W.N. 
481. 

(2) Inherent power of Court to correct its own 
mistake — Amendment of sale certificate— Sale 
certificate including a property not sold — Civ. 
Pro. Code, S, 244. See Civ. Pro. Code, No. 148, 
12 C.W.N. 1027. 

9 (3) Parties agreed as to sale and purchase of 
particular goods— Whether defendant's mistake 
as to their quality will invalidate contract. See 
Contract Act, No. 28, 10 Bom. L.R. 1113. 

(4) Order made upon mistake of law, 
whether will operate as res judicata m subse- 
quent proceedings, not affecting previous order. 
See Ctv. Pro. Code, No. 121, 4 M.L.T. 233. 

Mokuvari . 

— settlement of Kamat land— Effect. See 
Act VIII of 1869 (Landlord and Tenant), 
No. 1, 12 C.W.N. 436. 

Money. 

(1) Suit for money paid to ^iQoree-holder 
privately and again in execution proceedings is 
maintainable. See Civ. 9fio. Code, No 155, 

5 A.L.J. 476. 

(2) Money decree obtafinod by mortgagee, 
disclaiming all interest in his mortgfige— 
precluded by S. 99 of the Transfer of Proj^rty 
Act from bringing mortgaged property to sale 
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Honey— .(CoKcZu^d). 

in execution of such decree -but otherwise after 
completion and confirmation of such sale. See 
Tbanbfer opPhopbb^px Act, No. 68, A.W.N. 
|19p8), i9t 

Mortgage. 

1, General. 

£. Accounts. 

3, Conditional Sale. 

I * 

4, Equitable. 

6, PoRECLOSURK. 

6, Bbdbmption. 

7, Sub-Mortcjaoe. 

8, USUPRUCTUAllY 

( ,1.— (General). 

(1) Inheriiad property of one's paternal grand- 
mother— rule of the Dhammathats as to 
such property — whether the rule is that the 
party by whom it is inherited has a supe- 
' rior right in the inherited property to the 
other paity—and why— what is the share 
of the inheriting party in case of dioorce 
by mutual consent— and why— Mortgages 
effected by husband of paternal grandmoDm 
after her death— whether grandson on 
redeeming mortgaged property is bound to 
pay the wh(de amount due on such mortgage 
or only amount proportionate to hts share. 

Maung Aung Mayal Hued for a J share of the 
inherited property of his paternal grandmother, 
Ma Ka, the said property consisting of fou^ 
holdings of land shown vn the maps and ag- 
gregating to 4'72 acres 

The lower Courts agreed in finding that the 
land in suit, 4 79 acres or 17 yauk-seiks, was all 
acquired by Ma Ka by mheritanoc during her 
coverture with Maung Sa. 

Plaintiff-respondent, who is still a minor, 
is the only grandson of Ma Ka and Maung Sa, 
who had three children, two of whom died 
without issue. The eldest son, Aung Pyo, had 
one son, plaintiff. Ma Ka died about 25 years 
ago ; Aung Pyo died about 13 years ago and 
Maung Sa about 11 years ago. j 

It was argued tljat the suit was barred by | 
limitation, as it was said that Aung Pyo had I 
12 years within which to bring the suit from j 
the d^h of Ha Ka. ' It was, therefore, urged j 
that lie was bariad berotit his death and that 
Hjraii i$we equally barred as olaiming 
through him. > 


MortgMge—iOontinued)* 

-1.— *(Qeneval)— (Ou ifin vecQ; 

Held, that it was not clear that ^ung I’yo 
was time barred before he died, as appellant, 
Ma Shwe Hmon, herself stated that, at her 
marriage with Maung Sa, Ating Pyo was only 9 
years old, and that, therefore, be was a minor 
when his mother died ; and because Ma Shwe 
Hmon in her written statement said that Aung 
Pyo died 14 years ago. 

It was further argued that plaintiffs’ share 
should bo j and not j, land inherited^ dudng 
marriage by husband and wife being classed as 
Uttetpwa. 

Held, that, throughout the Dhammathats, 
It was recogilised that the party by whom it 
was inherited had a superior right m the inherit- 
ed property to the other party, and, that, in 
the case of divorce by mutual consent, for 
instance, the inheriting party takes a 2/S Share, 
because he or she is the party through whom it 
was obtained (a). 

Held, also, that the rule was clearly laid down 
m para. 226 of the Attalha ikepa, according to 
which the plaintiff was entitled to a J share of 
hiB grand-mother's inherited property, namely, 
the 4*72 acres of land in suit. 

There were two mortgages effected on the land 
by M'Auug Sa after Maung Ka’s death, which he 
was entitled to effect. One was of 2 84 acres to 
San Dun for Rs. 80, and the other of the re- 
mainder of the land for Rs. 50 to Maung Seik, 
afterwards transferred to Maung Shan Gyi. 

Held, that, as regards the mortgage for 
its. 50, plaintiff was not entitled *to claim 
possession until he had paid off the mortgaged 
debt, but that he was not entitled to possession 
of 'I on paying of! ^ of the debt, as the mortgage 
affected the whole land and was not divisible. 

Held, as regards the other mortgage, that 
the plaintiff had nothing to pay to any of the 
present defendants^ in respect of this land and 
that as against them be was entitled to the 
relief prayed for. Ma Shwe Hmott V. Ikanuf 
hung Myat, 14 Bur. L.R. 117. 

Moork, j. 

Beferences :—(a) U. B, R. Aofi, 4th (Juavtor, 
p. 19, and 13 Bur. L.R. 246, approved^ 

^ (1-a) Act IV of 188^ {Transfer 
S, 5$— Assignment of invalid 
Bights of assignee ete^agamt mo$^or aHd 
• sid)Beqvent mortgd^e for 

Maxim— (iui prior eat tempm^e^ tist 
jure. » 



DtGBST or OASBS. 


75i 


m 


Mortguge^iConHnued). 

^(General 

Oa the 2drd October, 1897, one M.A.| exe- 
oat0<1 a^morfcgage of certain property in favour 
of H.A.^ which was registered on the 29th of 
October, 1897. This mortgage was found to be 
dotitioua and without oousideration, ^ and to 
have been made solely for the purpose of defeat- 
ing the 01 editors of the mortgagor. On the 
16th of August, 1898; the mortgagee trans- 
ferred his rights under this mortgage to his 
wife B, in part satisfaction of her dower debt. 
It was fouti i that this was a bona fiU trausac- 
tion and that B obtained the transfer of the 
mortgage wiGhoiit any knowledge of its fraudu- 
lent character and was a transferee in good 
faith and for consideration. *Ou the 29th of 
October, 1897, same property was again 
mortgciged to one B.P., who accepted the 
mortgage in i.;noranoe of the existence of the 
mortgage of the 28rd of October, 1897. This 
mortga^ was registered on the 22ad of March, 
1898 B P H.fti r wards brought a suit for sale 
on bis mor'igage Jinpleadiiig B as a defendant, as 
well as tile m ortgagor and the prior mortgagee. 

Hdd, that B was entitled to no relief as 
against B P., though as against the mortgagor 
she was entitled to bo paid the amount of the 
consideration named m the deed of transfer in 
her favour out of the surplus sale proceeds (if 
any) of the mortgaged property, and that the 
proviso to S. 6 1 of the Transfer of Property Act 
did not apply to the oase as it was intended to 
safeguard i igb ts already acqui red . Basti Begam 
Y. Banarsi Prasad, A.W N (1908), ll6=s*£r 
A.L./ 806 = 30 A. 297. • 

StANLKY, O.J., AND BuHKITT, J, 

References Oh. D, 31, D., 15 Beav. 103 , 

2 Giff.3&3; 30 Beav. 54 L.J. 56 Oh. 1). 363; 
31 Ch, D. 131 and 2 Drew. 73, B, 

Mortgagee accepting deed of further 

charge fromsooteofifie nmrlgajors, effect on 
% integrity of original mortgage, 

Held^ that the integrity of the original inort> 
gage was not destroyed by the mortgagee’s 
acceptance o{ a deed of further charge executed 
by some only of the original mortgagors secured 
on tbeir own share of the mortgaged property 
(a]. Tbakur Bingh y. Jangi Singh. 11 0.C. 73. 
Gnivnvt /.o. * 

Beftrence*t---{al 6 0.0. 279, S.C.A. No. 172 

of 1897, a. . * 


MortgMge---(Contmued)f 
— *l.-«(Geiieral )— (Confinned). 

(3) Mortgage^ cancellation of ^Permanent 

lease of mortgaged iands in favour ofmorU 
gagee ^Mortgagee's failure to form his 
part of the contract-^ urtsdkt&n, • 

The plaintiff executed a mortgage-deed in 
favour of the defendants Nos. 3 and 4, defend- 
ant No. 3 being the son of defendant No, 1, 
and defendant No. 4 being the son of defendant 
No. 2, for Rs. 1,000 of which Bs. 876 were to be 
applied by thorn towards payment of the prior 
morrgagos. Upon the same day he executed a 
permanent lease of the mortgaged land in 
favour of the defendant Nos. 1 and 2 and subae- 
quently received a labultat from them. The 
defendants did nob pay up the prftir mortgagees 
but continued in possession of the lands 
leased to them. Theplaiouff in the case sought 
for cancellation of the mortgage and the per- 
petual lease with the habuhat. The Courts 
below found as a fact that the mortgage and 
the lease were part and parcel of one and the 
same transaction. * 

Heidi that the oase, being one of contraot 
ba^od upon reciprocal promises in which the 
defendants refused to perform tbeir part of 
the contract, and that, the contract of lease 
and that of mortgage being parts of one and 
the same bargain (n), the plaintiff was entitled 
to be relieved of br>th of the deeds. Baiyed 
Muhomed Bakar y. Kedar Nath, 11 O.G. 89. 
Chamiejr and Griffin, j cb. 

Reference (fl) S 0. 280, D. 

(4) Son-in law managing wother-in-latv's pro- 

petty— Property ain%le to meet liabilities^ 
Mortgage to son-ia-law— Consideration 

fou id to be paid out of estate — Validity of 
such mortgage— Colourable transaction. 

Where a son-in-law was managing his 
raolher-m-law’s property, which was ample to 
meet the liabilities, that, after all, wore not of 
a pressing nature, and the consideration for 
the mortgage to the son-in-law was found to 
have been supplied from the income of the 
estate . 

Heldf that the mortgage was a colourable 
transaction entered into by the mother-in-law 
and BOQ-iu-law with a view to saddle the estate 
with this debt for the Benefit of the son-in-law, 
at the expense of the reversioners. Tlruva 
Goundaii v. Kappa •Goundan, 3 M.L.T. 285. 
Bbnson and Miller, jj, • i 

3763 48 ' ' 
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M^rtgMge-iConi^H, 

(5) Auction sale in esm^ion of a decree of im- 

moveable $r(^rtyt$ubjeci to a mortgage^ 
Bemedu of the mortgagee^His inability to 
get the sale set aside -^Sale of fight ^ title 
and interest of the judgment-debtor -^Secur- 
ity bond hypothecating property as security 
for integrity-^Its construction^Civ, Pro. 
Code {Act XIV of 1882), Ss. 278,282, 283 
and 311, etc, , 

Meld, hypothecating or giving a lien on im- 
moveable property to the extent of any amount 
as security for integrity is a mortgage of that 
Property for that amount. 

Held, also,» that where a property subject to a 
moJ?tgage is sold by public auction in axooution 
of a decree, the mortgagee, whether with or with- 
out possession and whether his incumbrance 
be notified lo the proclamation of sale or not, 
can follow the mortgaged property in the hands 
of the auction purchaser, whether he came to 
kl^ow about the encumbrance or not at the 
time of the sale, but he (the mortgagee) has got 
no cause of action to get the sale set aside. 

Held, further, that an executing Court can- 
not sell what the judgment-debtor himself is 
unable to alienate privately (a) Rop Chand Y. 
Seth Kastur Chand, 7 P.W.R. 1908=62 P.R. 
1908. 

Robebtson and Shah Djn, jj 

References '--{a) 12 M.l.A. 866 (379); 6 B. 
193 (202), 490 ; 22 B. 624 ; 29 B 234, F. 

(6) Plaint-— Plan-~^Smt for recovery of mort- 
gage-money based on a mortgage-deed of 
house property, no plan necessary •Return 
of plaint when allowable, 

Heldf that, m a suit for the recovery of the 
mortgage-money based upon a mort^gage-deed 
of house property, no plan of the house is re- 
quired by law, and that the descriptions of the 
bouse given in the mortgage-deed in the case 
was quite suffiuient for the purposes of the suit 
until the contrary was shown. 

Held, also, that returning a plaint before its 
registration is improper under any circum- 
^etances ; it is the duty of the Court to register 
a^aint when presented, even if it is considered 
defeative, and the Court cau then pass a formal 
order mtnrnuig ft for amendment, if neoessary. 
Sardap Singh y. Khair Sin, 82 

P.W.R. m ^ 


Marigmge-^(Ganiinuedl. ^ 

1 , — (Sinoval)— '(Ocnliitasd). 

(7) Mortgage— Incomplete Uaneaetign. • 

When the part of the mortgage-moooy 
maiuing unpaid by the mortgagee consisted of 
a sum which the mortgagor had agreed shohld 
be withlield by the mortgagee till mutation of 
names, and a small sum out of that promised 
for expenses of the deed, and the mutation of 
names did not take place at all. — 

Held, that the mortgage could not be held 
as incomplete for default in payment of the 
mortgage-money. Hangladha v. Lai Chand 
and Ghulam, 60 P.L.R. 1908 = 26 P.W.R. 

; 1908. 

J Ch\ttebji„.j. 

(ft) Mortgagor, purchase by, if a id when ex- 
tinguishes his mortgage — Mortgagee purcha- 
ser, rights of to fall bade upon mortgage — 
Mortgage, if a id when kept alive— Hguity 
— Lis pendens, doctrine of^ when applies. 

Although a security is extinguished upon the 
actual sale of the mortgaged properties and dis- 
tribution of the proceeds, yet, a mortgagee, who 
has purchased at a sale in execution of a decree 
upon his mortgage, is entitled to rely upon hia 
mortgage as a shield against a subsequent en- 
cumbrancer (a) 

The question whether a mortgage which has 
been satisfied is to be construed as extinguished 
or kept alive for the benefit of the pelrson who 
makes the payment, is simply a question of in- 
tention to be determined with reference to the 
, surrounding circumstances as they exist at the 
timq when the mortgage is discharged. Al- 
though, ordinarily, when the interests of the 
mortgagor and the mortgagee are united in the 
same person, it is not necessary for him to keep 
them distinct, equity will keep them distinct,, 
when, from the intention of the party, either 
express or implied, it is for his benefit that they 
should be so kept ; it depends upon the Inten- 
tion actual or presume^, of the, person in whom 
the interests are united, an^ this person wil},,be' 
presumed to intend that which is most to hia , 
advantage. 

Where the mortgagee institutes^ an action tq^ 
enforce his security, proceeds to judgment, sells 
the premises, and purchases them bimsell, it 
does not necessarily follow that he intends that' 
hise title under th# mortgage should merge 
the equity of redemption. 

A iportgage, however,' y^l not 'be kept aMve^^ 
in aid of a fraud or wrong; « mortgage ecih*' 
stanUally satisfied may be icept eliva in 
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only v^ea this is requisite to the advancement 
of jnstioe, and this vriil never be allowed when 
ihe msuTt will be, form the forms of law, to aid 
in perpetrating a fraud or an injury (6), 

A purchaser of a share of an estate under 
S.,18 ol Act XI of X869 may be affected by the 
doctrine of its jpeiufeiis, if he makes hia purchase 
during the pendency of a litigation to enforce 
a mortgage upon that property (c). 

In the case of a mortgage suit, the hs pendens 
continues after the decree nis%^ and the doctrine 
of lis pendens is applicable to proceedings to 
realise the mortgage after the decree for sale 

Id). 

But where, as in the present case, the pur- 
ohase^fc the revenue sale was effected some 
time after the mortgage sale had been confirmed, 
there w|k8^no lis pendens on the mortgage pend- 
ing at the date of the revenue sale. Bhawani 
Koor V. MaOiura Prasad, 7 C.L.J. l. 

Bbett and Mookekjkk, jj. 

Keferenees —(a) 30 C. 599, iJ , 31 0. 863' 
Kx^l. (b) 11 I-A 126 , IOC. ia35 , 10 I. A. 62 ; 

9 C. 961 ; 39 I.A. 9 , 29 C. 164 . (1895) A C. 11 ; 
(18981 A.O. 821 ; (1865) 34 Beav. 646, B. V) 26 
0. 966, B. (d) 2 0 L.J. 288, B. 

(9) Equity of fedetiypHon jiurchased bij n 
mortgage front one of the mot tgogors, efiect 
of. ' 

Where a mortgagor died leaviug thrta son* 
who became equally entitled to the equvtv of 
redemption, and one of the sons sold his one- 
third share in the equity of redemption to the 
plaintiff mortgagee. 

Held, that the plaintili was entitled in a soil 
to realise his mortgage debt to give credit only 
for that which his vendor would have been 
liable to pay, namely, one-third of the mortgage 

debt. Hntty Lai Pal * Handu Lai Heogl, 12 

O.'W.N. 746=8 0.LJ. 92. 

Maclban, O.J., AND Dobs, j. 

( 10 ) Jtartgago— Joint mortgage— Sattafaetton 

gf mortgage debt by sale of part only of the 
mortgaged property—Suit for contribution 
by mortgagor vehoee properly has been sold. 

f. ^ • • 

in a *8Uit for contribution amongst co- 
mortgagois, even if it is a condition precedent 
id the iustitutiott of such a suit that tbe^whole 
Hd^rt^iige debt %hoi)dd have been satisfied by 
aide of mor^ac(ed i^roperty, ilt Is not also 
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Morigmge* -.(Cenfinued)- 
——1 .--(General) —(Confinned) . 
ueoessary that it should have been satisfied 
wholl} out of the pmperty of the plaintiff. 
Hahammad Tahlya v. Rathld-ttd-d|n, A. 
W.N. (1908), 289. 

Baneiui, j. and Stanley, c.j, • 
Beferen€4S.--12 A. 110 audJ26 A. 407, B. 

(11) Constriuition^Futute interest % date 
fixed for payment. 

Where a decree directed payment of mortgage 
money and costs of the suit with future inter- 
est to the date fixed for pa) ment, heldj that 
the decree-holder was entitled to interest ufftil 
realization (aj. Raja Goknldas v. Bheth 
Ghasiram, 10 Bom. L.B. 144 (I^C.). 

Lord RoBfjRTsoN, Lord Coluns and Sm 
Arthur Wilson. 

References, — (a) 28 I.A. 35 and 34 I.A, 9, F, 

(12) Mortgage decree, irJietlier attachment 
necessary for execution of— Attachment^ of 
property— Application for temoving attach- 
vient—Civ, Pro, Cods, 8 278, 

It iH not ucceAsar^ for a mortgage decree- 
holder to attach the property which forms the 
subject of the mortgage. 

But even i1 such decree-holder has taken out 
an attachment which it is not necessary for him 
to do, S. 278, C.P.O., is not applicable ; and so, 
no application will he under that section for the 
removal of the attaohment. Gobalu Y. Po Hlai 
4 L B.R. 82 = 14 Bur L.R. 201. 

H\rtnoll, j. 

Reference. — 4 C. 631, R. and P, 

(13) Suit for sale hy prior ificumbrancer— 
Necessary parties— Non- joinder of puisne 

' mortgagee — ‘Transfer of Property Actf 
188 Jy S, 85. 

A prior mortgagee should join the puisne 
mortgagees as a party to a suit for sale against 
the mortgagor, if he has notice of their mort- 
gages. He cannot in the execution of a decree 
against the mortgagor, attach property in the 
possession of a puisne mortgagee, if the latter 
has not been made a party to the suit in which 
the decree sought to be executed against him 
was passed. The mere fact that the puisne 
mortgagee has himself *brought a suit for a de- 
claration that the property in his possession is 
not liable to bo attabhed in execution of the 
decree against the noortgagor will notettitie th|^ 
prior incumbrancer to have the qwesUoiiB 
garding his right decided in that chse (d). 
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1.— (fteneral)— (OonHnwtfd). 

A.Uhoagh the Transfer of Property Aot is not 
in force in the Panjab, the principles laid down 
ih S. 85 o£<^hat Aot are the principles which 
apply to similar cases in the Punjab. Httkam 
Ohand v.JKaram Chand, 64 P.B. 1908 ==132 
P.W.B. im 

BdBSBTBOJf ANP KENSINGTON, JJ. 

Bef^Tences . — 14 M.I.A. 101 ; 8 B,«168 ;‘13 A. 
S18 ; 16 A. 478 ; 19 A. 379 , 19 0. IIC ; 17 A. 
537 ; 21 M. 222 ; 13 A. 432 ; 22 G. 83; 24 C. 644 ; 

5 OAV.N. 423 and 30 0. 755, B. 

c 

(14) Rights and position of vendee of a share 
in joint mortgaged property when it is redeem- 
ed in part or whole by his money See Vkndob 
Vnd Vendee, No 1, 64 P.W.R. 1908. 

(15) Possession of joint immoveable property 
given in execution of money -decree by one co- 
sharer to decree-holder until payment of decro 
tal amount— 'Sale of his own interest by 
another co-sharer to stranger— Suit by ven- 
dee to eject deoreo-holder— Limitation Act, 
Art. 136. See Limitation, No. 6, 69 P.W.R. 
1906. 

i 

(16) Suit to enforce mortgage of occupancy 
holding, purchased by landlords of non -transfer ! 
able occupanoy holding after its mortgage by I 
tenants to third parties— .Whether landlords 
estopped from setting up non-transferabihty 
of holding without thoir consent. See Occu- 
FANOY Holding, No. 1, 12 O.W.N. 72 

(17) — and charge— Difference between— Neces- 
sary formality of due execution wanting — 
Whether converts mortgage into charge See 
Oqmpbomise, No. 2, 7 C.L.J 492. 

(18) Vendor's lieu for unpaid purcluso-monoy 
—Sale deed containing full acknowledgment of 
purchase-money— Mortgagee taking the mort- 
gage without notice of unpaid purchase-money 
— Kstoppel. See Salk, No. 1, 10 Bom.L*R.403, 

(19) Sale of property subject to an unregister- 
ed mortgage but whose registration was not 
oompulsory — Parohaser having notice of such 
mortgage beforeVsgisiration of sale-deed — 'Mort- 
gage whether binding pn purchaser. See Kk- 
(iieTBATiOK Act {til of 1877), No, 19, A.W.N. 
(1908), 99. 

(20>-4fti non-existent pr^erty is operative as 
an executory agireement. See Act XX of 1859 
SAldif No. 4, 7 C.L.jr. 367). 


M ofigsg0^{Continu0di. 

-1 {Coniinued)* 

(21) Whether mortgagor can ene foivapeoiffo 
performance of agreement to lend the full sum 
promised by the mortgagee. See Civ. Pao. Code, 
No. 176, A.W.N. (1908), 105. 

(22) As between a mortgagee and the holders 
of the equity of redemption, whether mort- 
gagee IS bound to distribute bis debt rateably 
upon the mortgaged properties. See Tbansfbh 
OP PnoPEBTY Act, No, 48, 7 C.L.J. 274. 

(2S)--of minor's property to secure loan sano- 
tioned by Court Duty of Court to specify the 
rate of interest. See Act VITI op 1890’(Guar- 
DIANAND Waudi^, No. 7, A.W.N. JOCB), 76. 

(24) Sale by mortgagee of, property not 
mortgaged, validity of. where to be quectioned 
—Execution proceedings or separate suit. See 
Execution op Dkcuee, No. 6, 7 C.L.J. 270. 

(25) Right of Buddhist wife to mortgage her 
interest in joint property without her husband's 
consent. See Buddhist Law (Mabriaoe), 
No. 1, U.B R. (1907), 4th Qiiaiter, Buddhist 
Law— Miirnago— Joint Property, 1, 

(26) Bonamidar's right to sue on mortgage 
assigned to him by mortgagee without consider- 
ation— Intention of putting mortgagors into 
difficulty— Enforceability. SeeBENAMi Trans- 
actions, No. 3, 12 C.W.N. 409. 

(27) — of undivided share of cn-sharer in joint 
estate, whether entitled to priority over charge 
'created on share allotted to him in partition for 
owehy money. Seo Partition, No. •4, 12 
C W.N. 373. 

(28) Government kist, enhancement of— 
whether mortgagor or mortgagee bound to pay 
— S, 76, Transfer of Property Act— ‘ Contract 
to the contrary. ’ See Constbuction (op deed), 
No. 4, 18 M.L.J. SI. 

(29) Mortgage by Hipdu widow without legal 

uecessily— mortgagee spending money on ^re- 
pair of mortgaged property— Suit by rever- 
sioner— Right of mortgagee to recover money. 
See Hindu Law' (Widow), No. 7, 9 Bom. L.R. 
1181=32 B. 32. • 

(SO)— created by testator on properties given 
away to testator's mother for her mainteaanoe, 
deoloe on— alienation for satisfaction lof deeree 
Will net prevent the testator's wido\^ from 
claiming it back on the mother's death— Effect 
of such a mother's transfer. cSee Hindu Law 
Alienation), 1[o. 2, 17 M.L.J. 623. 
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Martgsge^Continued), 

(31) Adjustment between mortgagor and 
mortgagee— Competency of Court finally exe- 
cuting mortgage-decree to give effect to it. 
See Tkansfeu op Propebty Act, No. 68, 12 
C.W.N. 282. 

(32) —, property subject to, cannot, under 
8. 99 of the Transfer of Property Acl, be brought 
to sale in execution cf a simple money decree 
obtained by mortgagee— but otherwise where 
such sale has been completed and confirmed. 
Bee Transfer op Property- .Act, No. 68, 
A.W.N. (1908), 49, 

(33) — integrity of, broken by sale of part 
of mortgaged property— Mortgagor could not 
redeem property so sold, but can redeem unsold 
portioif. See Transfer op Propbuty Act, 
No. 69, A.W N. (1908). 48. 

(34) — y yendee purchasing with notice ot 
prior unregistered- -property pre-empted— pre- 
emptor takes subject to that mortgage, even iC 
existoDoe of mortgage concealed from him. See 
Pre-emption, No. 6, 5 A.L J 112. 

(85) Execution of mortgage decree— Sale of 
nij jote lands— judgment-debtor’s right to ques- 
tion saleability of jotes. See Execuhon op 
Decree, No, 1, 7 C.L.J. 101 

(86) Portion of mortgaged property acquired 
for public purposes— Mortgagee’s right to com- 
pensation awarded. See Act I of 1804 (Land 
Acquisition), No. 18, 17 P.R. 1907. 

(87) Mortgage of non- transferable holding— 
Mortgagee auction-purchaser— Interest of mort- 
gagor— Ejectment of purchaser by landlord— 
Bo-entry— Execution-sale. See Act VIII of 
1886 (Bengal Tenancy), No. 16, 7 C.L.J, 72, 

(38) Execution of mortgage deed in liquida- 
tion of money decree while under arrest— 
Undue influence. See Contract Act, No. 4, 
61 P.R. 1908. , . 

^9) Portion of property comprised in a 
mortgage acqmred by mortgagor subsequent to 
decree— Mortgage decree-holder’s right against 
such property— Transfer of Property Act, S. 43. 
—See Transfer op Property Act, No. 8, 
A.W,N. (1908), 166. 

f40) Suit by trapsferee ol mortgage against 
mortgagor and mortgagee (transferor)— Portion 
of moiftgage debt discharged prior to transfer— 
Misjoinder of d^ondants. See Civ . Pro . Code, 
No, 46, 18 M.L.7. 238. 


Mottgage^{Coniinu6d). 

(41) Mortgage suit, if a suit with respect to 
an interest in immoveable property. See Lis 
PENDENS, No. 1, 8 C.L,J. 153. 

(42) —by executor who is also residuary lega- 
tee to secure his private debt— Va^d against 
creditors — Legatee’s right to impeach— Legacy 
charged on immoveable propertfy — Lapse^f time 
—Priority— Notice. See Executor, No 2, 12 
C.W.*N.6 o3 (P.C.). 

(43) Ex^arte decree under S. 90, Transfer of 
Property Act-Inherent power of Court to set it 
aside —Personal decree for a}large sum not to be 
made ex^avie — Decree under S. 90 when can 
be passed— S. 4, Succession Certifajato Act, See 
Transfer OF Property Act, No. 61, 35 C. 767. 

(44) Sale in execution of a decree— Property 

purchased subject to a mortgage but not 
mortgage executed by the judgment-debtor— 
Purchasei’s right. Sec Decree, No. 6, 35 C 
877. * 

wherein conditional decree for 
foreclosure under S. 80, Transfer of Property 
Act, 18 passed— Nature of such suit— Whether 
pending or not— If ponding, how long— Appeal. 
See Transfer of Property Act, No 52, 4 
N.L.R 158. 

(40) Default of payment of mortgage-money— 
Suit by mortgagees for possession of land mort- 
gaged or for money due under mortgage— Art. 
135, Sch. II, Act XV of 1877 (Limitation). See 
Limitation Act (XV of 1877), No. 106, 91 P.R. 
1908. 

(47) Execution of mortg^ge deed— Absence of 
attestation— Signature by the writer of the deed 
—Signature of Registrar under B. 63-A of the 
Deccan Agriculturists’ Relief Act — Not valid 
attestations. See Transfer of PROPEBaT Act, 
No. 30, 10 Bom. L.R, 943. 

(48) Suit on mortgage against agriculturist- 
jurisdiction. See Act XVII cf 1879 (Dekkhah 
Agriculturists’ Relief), *No. 2, 1 6«L.B. 246. 

(49) Mortgaged; property destroyed under 
compulsion and security rendered insuffioieul 
—Remedy of mortgagee— Verbal agreement ot 
mortgagor to give another mortgage— Efied. 
See Transfer of Property Act, No. 86, 14 
Bur. L.R. 159* 

(60) Oral agreement adding to the terms of a 
registered mortgage deed— Admissibility in evi 
dence — Degree of formality of document. See 
Evidence Act, No. 23, 4 L.B.R. 240. ^ 
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Martgage^iContinued}, 

* .i,-^(QeneiP9Ll}^{C(mclvd^). 

(51) Execution of In^rbgage bond hypothecat- 
ing property of joint faultily belonging to uncle 
and nephe^, validity of. See Hindu Law 
(AMB hATiON), No. 10/11, 6 A.L.J. 417. 

(62) Transfer of Property Act, S. 65— ^lort- 
gagee knowing b,U oircumstances of mortgage — 
Implication of (Contract. See Transf'eu ok 
Property Act, No. 33, 4 M L.T. 437. . 

(53) Suit for sale on mortgage— domproinise 
by which mortgagee accepted a simple money 
decree — Second suit for sale barred. See Civ. 

Pro, Code, No. 20, A.W N. (1908), 265. 

« 

(64) Vendors of property executing deed of 
indemnity foi repayment of purchase money 
with interest and hypotheoatiug certain proper 
ty as security— Term ^ of indemnity held to 
amount to mortgage within S. 58, Transfer of 
Property Act. See Transfer of Puopert\ Act, 
No. 24, 5 A.L.J. 723. 

J55) Suit for sale on mortgage— Mortgagee 
cannot so frame his suit as to diaw into 
controversy tbe title of a third party who sets 
up a paramount title in himself. Bee Transfer 
ov Property Act, No. 48, A.W.N. (1908), 263. 

(66) Mortgage— Construction — Unconditional 
promise to pay, if implies personal liability. 
See Transfer ok PuopERrv act, No. 61-a, 13 
O.W N. 138, 

(66-a) Mortgage— Construction Bee Con- 
struction OP DEED.S. 

(57) Mortgagee holding a single decree on 
two mortgages— Appropriation of sums recovered 
in execution— Transfer of Property Act, Ss. 96 
and 97. See Transfer of Property Act, 
No. G2-a, 11 O.C. 377. 

(68) —, nature of mortgage decree See 
Hindu Law (Wiles), No. 4, 8 G.L, J. 20, 

(69) Assignee of a money-decree obtained by 
the mortgagee, and mortgagee fall under purview 
of S. 99, Transfer of Property Act. See Trans- 
fer OP Property Act, No, 70, 11 O.C. 231. 

(60) Suit for partitfbn— Prior mortgagee not 
^ade party— Judgment and decree not binding 
on mortgagee nor can such mortgagee take ad- 
VADta^ of it. See Estoppel, No. 2, 8 C.L J, 478. 
« 

0fmoHg^ftgee in pos$499ion for 
not {tooounfe of inoom^ 

Bight ^ i . tuch a 


Martgsge^iConiinued)* 

Held, that it is a well established leg{fl prin- 
ciple, that, when a mortgagee with possession 
does not keep a proper and true account of tbe 
income of the mortgaged property, the mort- 
gagor is tentitled to calculate it on the basis of 
the highest profits the property is capable of 
yielding. 

Held, also, that, (as in this case), where a 
vendor is a helpless puppet in the hands of a 
vendee, and the deed of sale is executed and 
registered under peculiar oircumstances, the 
sale cannot be treated as a genuine transaction 
entered into with free consent. Ram Ohand Y* 
Kalm Khan, 10 f.W.R. 1908. 

CHATTERJI and JoHNSlHlNE, JJ. 

(2) Purchases by prior and puisne iqiortga- 
gees — Redemption — Acc-ounting. See Mortgage 
(Redemption), No 18, 8 O.L.J 173. 

^3 —(Conditional sale). 

(1) Alortgagc without possession by way of 
conditional sale of anoGbtral property by child- 
less propiTbtoE- His widow selling that proper- 
ty along with other property and parting with 
Its possession— Suit by roversioner to recover- - 
Limitation Act, Art. 141 — Act I of 1900(Punjab), 
Art. 1.— See Limitation, No. 4, 70 P. W.R. 1908. 

(i) Suit for possession of property mortgaged 
byway of conditional sale — Starting point of 
limitation. See Limitation Act, No* 102, 68 
P.W.R 1908. 

■ —4 .— (Equitable). 

*' (!) M ortfjage by depoati of title deeds — Whether 
U IS something more than a mere oraVagree- 
meat or declaration — Duplicate of report 
to a thugyi — Whether deposit of it can effect 
a mortgage— Registration Act (No, HI of 
1877), 8. 48, 

A mortgage by deposit of title deeds is some- 
thing more than a mere oral agreement or 
declaration, and, therefore, B. 48 of tbe Regis- 
tration Act does not a^ply (vt). 

As regards one of the pieces of land in suit, 
the only document appearing from the record 
to have been deposited with the iat respondent, 
who claimed an equitable mortgage, was a 
duplicate of a report to the thugyi that, after Sla 
Tha's death, the land was inherited by Maung 
Sh^eTu. f f / * < 

Held, that this was not a title deed, and the 
deposit of it could not effeot moaHigage. Va 
V. iralllapph CliettyT 1| Bun UB, 
^^iN, o*c.^, AND Ormond^ f • . ^ \ 



DIOBST OP , CASKS, 


m 


Befenneei :-(«) 11 0. 158 ; 83 0. 410 ; P.J. 

luB. 86&. P. 

(2) Deposit of title-deeds mth the object of 
creating a mortgage over the property as se- 
curity for the loan--->Note to this effect on a 
pro-note for Us, lO.OOO—^nother pro -note 
for Bs, 19^000— No further deposit of title- 
deeds which were mth plaintiffs^ hut not 
produced — Hffect of these transactions 

The title-deeds of a house were deposited 
with the plaintiffs, when a promissory note for 
Bs. 10,000 was executed, with the intention 
of thereby giving plaintiffs a mortgage over the 
property as security foi this loan. There was a 
note or memorandum to this effect made on this 
promisSory note. 

Afterwards the promissory note sued on (for 
Bs. 19,00D) was executed, when there was no 
further dejposit of title-deeds, which were said 
to be with the plaintiffs, but wore not produced. 

A memo was made on this note that the grants 
4lre%dy with the plaintiffs were security. 

Held that, as regards the original loan 
Bs. 10,000, there was a completed transaction 
of mortgage, evidenced by the delivery of the 
deeds to plaintiffs, with the obvious intention 
of giving them a charge thereon, and that the 
note or memorandum on this proniisrory note 
was not the document creating the mortgage, 
but a mere note or narrative of the transac- 
tion, which had been completed and could be* 
proved independonth of it. • 

Held alfeo that, when the promissory note for 
Bs. 19,000 was executed, the obligation on the 
promissory note for Bb. 10,000 was extinguished 
and a fresh obligation was created. 

Held further that the only act of the parties, 
as regards this promissory note, from which any 
intention could be^infeiged, was the retention 
b^lli^laintiffs of the title-deeds, after the promis- 
aory.'^ote, as aeourity for which they were 
originally deposited, had been discharged , that, 
in the absence of any other evidence, the Court 
would not be justified in holding it proved that 
th^ deeds were retained as security for this 
loan ; that the fact that thdy were so retained 
wiii eirldenced only by the fhemorandum abtbe ' 
loot olt tba promissory note, which was not a 
niitraiSttmtlve of a oomplet^ transactiejp, but 
Waiilii itself ti^%ines^s, hf which the charge, if i 
imy;wis created. 


M ortgaga*^ (Co ntinued) • 

4.— (Bqultable)-^{Cen«/Mded)* 

Heldt therefore, that the memorandum, read 
with the promissory note, to which it was 
appended, constituted a complete record of the 
mortgage sot up, that the mortgag^ of the pro- 
perty for He. 19,000, if created, was created by 
this memorandum and could only *be proved 
by it ; that it was the einlscdimcnt of the 
transaction and that there was no complete 
mortgage li^fore it was made, and could not be 
proved for want of registration L.P.R. Peri- 
anen Chetty v Y. Somasundara Iyer, 14 
Bur L.R. 283. 

Moorf., j. ^ • 

(3) Preference of equitable ny)rtgage over 
legal mortgage, where latter is not taken with 
notice of pnr.r equitable charge— Conditions of 
preference. See Transfer op Property Act, 
No. 8-0, 14 Bur, L R 329 

5.— '(Foreelosupe) . 

(1) Conditional decree for fot eclosv re— 
gage-money made payable by instalment — 
07der of Court refusing to moAe decree 
absolute---Appeal — Civ. Pro, Code^ S, 64/0, 

An order of an additional District Judge, re- 
fusing to make absolute a conditional decree 
for foreclosure, by which the mortgage-money 
was made payable by instalments, on the 
ground that all instalments due up to date have 
been deposited in Court, is a “ decrtie ” within 
the meaning of S. 2, C.P.C,; and an appeal lies 
against such order under B. 640, Civ. Pro. Code, 
PanduFung y. Ram Chandra Venkateeh, 4 
N.L.R. 54. 

Drake-Brockman, j.c. 

References : — 3 N.L.B. 66 ; 3 N.L.R. 146 ; 2 
N.L.R. 178 ; 16 C P.L.R. Ill, B. 

(2) Pw chase of land worth more than Bs.lOO 
^Inability to pay purchase money— Mort- 
gage by purchasef of purchased land as secu^ 
rity for priceSuit for foreclosure— Vali^ 
dity and enforceabihty of mortgage in 
favour of true owner— Estoppel by false 
statement where truth known to both parties. 

The defendants bought lands worth more 
than Rs. 100, and, being udable to pay the 
purchase-money, mor^sged them to secure 
payment; of the price. They took no deed of 
conveyance from the vendor, the mortgage-deed 
reciting that the oemveyanoe was to be executed 
later on. In a suit by the plaintifi to foxeolon»| 
the mortgage ; • < I 
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Mortgage— (Oontinwd)^ 

-8, -(Fotacloiure)— (C^on<i»w#<J). 

Beld, dismisBing the suit, that, the defend- 
ants having acquired* no title, and having 
nothing to ^ortgage, the mortgage in favour of 
the ttue owner was meaningless (a' , even where 
the mortgagor was in physical possession, and 
that the mortgage was not e*iforceable at law. 

Whejj^e both th j parties to a transaction know 
the truth as to matters therein stated, no ques- 
tion of estoppel by a false statement cui arise (6). 
Bltaram y. Mt. Harku Bai, 4 N L.R 28. 
Dbake-Brockman, 

References —(a) 1 R.R. 456, R. (b) 30 0. 
6§9 (546). R. 

(3) Pronnst. to le-paij mortqaqe mon^y in 
instalments^ Agreement to treat moHga>ge 
«. as sale %n default of paying instalments — 
Applicaiion of Reg XV II of 1 806^Mean- 
ing of the term ** stipulated perwd^' in 6’. 8 
of the regulation. 

cRegnlation XVTT of 180(5, does not apjily to 
the case of a mortgage, in wbicjh there no 
stipulated period for redemption, but there is a 
condition that the mortgage debt is to be re-paid 
in annual instalments, and that on default the 
land should be deemed to have been sold for the 
balance due at the time of default (a). The 
term stipulated period ” in S. 8 of the regula- 
tion means stipulated period for redemption, 
i.e,, the full term, on the expiry of which the 
mortgage money is payable, although the mort- 
gagee may, on a default being made, sue to 
foreclose at an earlier period under the terms of 
the deed, A foreclosure notice issued before 
the expiry of the stipulated period is premature 
and useless (6). Hap Gopal y. Bhagwan Bahai, 
70 P.R. 1907^38 P.L.R. 1908. 

ClIATTEEJI AND JOHNBTONE, JJ, 

References ■— ^a) 50 P.R 1906, F. (6) 23 0. 
228 (P.C.), F. 

(4) Suit for foreclosute— Subject-matter, 
value of-^d urisdichon. 

Held, that'*a suit for foreclosure qf a mort- 
gage of land is a suit for land (a)^ 

Held, further, that the value of the subject- 
matter of such ‘a suit cannot exceed value of 
the mortgagor’s interest which will pass to the 
plainti0 mortgagee on fcVecloRure (6). Olrdhari 
Lai y. Bheo Kandaji Ul, ll O.C. 164. 

CaAMlfeTt AHD EvaKB,* S3. 

Refst^neeh^ia) 9 B.Lia. 171 ; 27 M. 167 
8 438 and S.O. 267, R. - 


Mortgage— {Continued^ 

- — ■■ 8 (Fopeo]o8ap6)-^(Ooafin ued). 

(6) Mortgagee in possessioiir— Application— 
for foreclosure of mortgage— Limtfation—^ 
Limitation Act, Arts, 135, 147 and 178— 
Beng. Reg. XVII of 1806, 8, 8. 

There* IS no authority for holding that a 
mortgagee in possession is bound to apply for 
foreclosure within 12 years from the date of 
the default. He can take out foreclosure pro- 
ceedings at any time during the subsistonce of 
his mortgage. Nagap y. Saudagap, .67 P.R. 
1908-115 P.W.R. 1908. 

RA'rriGXN AND Lal Chand, jj. 

References .—12\ P.R 1894; 35 P.R 1899; 
103 P.R 1901 (F.B.) , 65 P.R. 1906 and 4 M. 
172, E. 

(G) Adverse possession — Mortgagor an^ mort- 
gagee— -A sseitton of proprietary right by 
mortgajgee .after invalid foreclosure pro- 
ceedings. 

Held, that a moitgagce, who has taken fruit- 
less foreclosure proceedings, cannot, by assert- 
ing himself to be the proprietor and getting 
mutation in Revenue records in his favour, 
start a possession adverse to the mortgagor. 
Indap y. Assa Bingh, 90 P.L.R. 1908=66 P. 
R. 1008 = 113 PWR 1908 

Clauk, c.j., and Reid, j 

References —(a) 14 M 38 ; 14 B. 279 ; 16 B. 
334 ; 32 C. 296 ; 49 P.R. 1882, R, 

* (7) Appeal arising out of a suit for foreclosure 
— Oc#ait fee is payable on subject-matter in 
dispute in appeal, not on the principal money 
secured by the mortgage See Coubt Fees Act, 
No. 9, 5 A L J. 5.S1 

(8) —, decree for— .mortgagor paying only 
part of the sum decreed — Mortgagee applying 
for order absolute to foreclose mortgaged 
property in lieu of balance unpaid— Right of 
mortgagor to claim Vetuhi of sums paid 
before decree is made absolute. See Thanb]%:r 
OP Property Act, No. 53, 10 0.0. 354. 

(9) Mortgagor paying only part of sum under 
a foreclosure decree, not entitled to claim return 
of sums, paid by him, before passing of order 
absolute to foreclose mortgaged property, in 
lieutof balance iinpdid by him. See THAYSFim 
OP Peopebty Act, No. 63, 10 O.C. 854. 

(lOV”* mortgagee entitled to redeem 
second mortgage, created dnr^g pendency of 
contentious proceeding between himself And 
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Morig0ge-^Ooniinued), 

5. — (Fored9inire)-‘( Coneludid ) , 

. mc^«^or--SaQb second mortgagee not entitled 
to redeem first mortgage. See Mortgage {Re- 
DBBJPTION), No. 5, 10 0.0. 856. 

— — ^.--(Redemption). , 

(1) Hindu Law — MitaAsliara —Joint family 
•^Mortn(K}6 hy manaqer-^8ale by mortgagee 
of fnortgaged property in execution of 
money decree prohibited-^Tra'iefer of Pro- 
perty Act {IV of ISHU), 8. 99^Mortgagee*s 
possession ?io adverse^Mtnor not bound by 
such sale — Modes of extinguishinq right of 
redemptio i— ^Effect of mortgagor' s aegutes- 
cence or silence. 

t 

S. 99 of the Transfer of Property Act prohibits 
a sale^of mortg'agei property held in contraven- 
tion of the provisions of that section (n). 

In a joint Hindu family governed by the 
Mitakshara, a son Is not deprived of bis equity 
of redemption by virtue of a sale prohibited by 
aw (6). 

A suit for redemption is not barred merely by 
reason of silence or acquiescence on the part of 
mortgagor unless there is a release of tbo equity 
of redemption (c). The only modes in which a 
mortgagee can extinguish the right of redemp- 
tion are either by getting the mortgagor to exe- 
cute a release of the equity of redemption in his 
favour, or by a proper suit under the Transfer 
of Property Act. A mortgagee by erroneously 
representing himself as owner of the mortgaged 
premjses cannot make his possession adverse to 
the true owners. Jhabba Lai v. Chhajju Mai, 

4 A.L.J.787 = A.W.N (1908), 1«8 M.L T. 132. 

Dillon, j. 

References . ~(a) 21 C. .87 ; 30 C. 463 ; 17 A. 
622, F. (b) 22 M. 372, F; 22 B.624, Appl ; 32 
0. 296, F. 

(2) Suit fbr redemption^ Practice^ Plaintiff 
^ suing as also heir^Death of plaining—* 
Abatement of suit. 

One P, sister of the respondent D, sued the 
appellant fol redemption of mortgage, executed 
by P's father in favour of the appellant, on the 
ground that she, as an unmarried daughter, 
hltd obtained the sole right to the propei^y of* 
bar father to the exclusion of her married sister, 
to whtim along with herself, when a miimr, tbe 
mortgaged projjprty had, in a previous litigation 


Mortggge^iContin usd), 

——6. -^(Redemption) — (Continued ) . 

between the parties interested in the mortgage, 
been surrendered by 4he order of tbe Court, 
which had held the mortgage debt to have been 
satisfied. In the present suit T/was made a 
pro forma defendant, 

• 

P having died during the pendency of the 
suit, D applied to have her nftme rcmojjed from 
the arrav of defendants and substituted as 
plaintiff. * 

Held, that the right claimed by V being a 
personal right and adverse to that of her sister 
D, the suit abated after P’s death, and« D 
could not get her name substituted plaintiff 
and continue tbo suit Balak Pfipi y. Musam- 
matDupga, 4 A.L.J, 788-A.W.N. (1908 , C- 
3M.L.T. 181=-30 A.49. « 

Btanlky, c.j, and Burkitt, j. 

(3) Practu'c --Transfer of Judge Propriety of 
re-opening questions already decided — Mort- 
gage— redemption — Decree, inierpretafion 
of— Accounting. 

When a Judge gives his decision on some of 
the questions involved in a case leaving the re- 
maining quost-ions to bo determined at a subse- 
quent date, the Judge who succeeds him in the 
meanwhile does not act properly, though not 
illegally, in passing judgment contrary to the 
decision given bv his predecessor, especially in a 
case when Judgment is open to appeal. It is 
only when there is an obvious and patent error 
in the earlier decision that a successor should 
re-open a question in an appealable case. 

A mortgagee obtained a decree that ho was 
entitled to recover the mortgage-money from the 
mortgagee and other property of the mortgagor 
and the latter was also made personally liable 
for a part of tbe sum decreed. The mortgaged 
property was in possession of the mortgagee 
under the terms of the mortgage for profits to 
bo realized in lieu of interest. The mortgagor 
brought a suit for redemption and claimed de- 
duction fpr the profits realised by the mortgagee 
from the amount adjudged against him by the 
decree. 

Held, that the claim was walid under tbe 
terms of the decree. ^ 

Under the peculiar cireumstances of the case 
it was ordered that on the mortgagor's failure 
to redeem within the fixed period he^would not 
be able to redeem in execution of tbe decret 
3763 ^ ^ 
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Mortgage -{Contmued). 

—8.— -(Redemption)— j . 

passed in the case. Chuni Lai tr* Ulan Ghttlam 
Rarid Khan, 41 P.L.R. 1903 «^42 P.W.R. 
1908. 

4 

RdBEUTSON AND CHATTKHJI, JJ. 

R4ference» —184 P.R. 1894, H. 

{4) Suit for Mortgage deed— 

Comtruct%on of the same—Compouni in- 
tereit — Maintenance nhoAice'f efoy- 

ermien^ revenue— Arrears of rent — The 
same statute barred or otherwise -Previous 
suit for possession -Account filed therein— 
% Estoppel — Recovery of costs thereof — Prac- 
tice — Point not iahe j before either of the 
lower Counts— SYhelher the same was ope i 
before their hordshtps 

On the tmo construction of cl. (4) of the 
mortgage dec I, which provided “ that in case 
of default lu payment by me (mortgagor) of in- 
stalments of interest at the time herein appoint- 
ed, ‘ihe mortgagee shall have immediately on 
ftUoh default, power either to recover the whole 
of his principal, interest, and, sud Mazul Man- 
afa Maskura, further interest on the said inter- 
rest according to the rate herein hxod .. . or the 
■said niorbgageo shall, in default of payment of 
the instalment or instalments of interest afore- 
said, take possession of the mortgaged property,” 
their Lordships agreed with the knver appel- 
late Court that the mortgagor was not liable 
for compound interest, since the mortgagee 
entered into possession of the mortgaged pro- 
perty. 

Their Lordships uphold the concurrent find- 
ing of both the lower Courts, that, under the 
mortgage deed in this case, the mortgagee was 
entitled to get from the mortgagor, over and 
above the usufruct of the mortgaged property, 
the amount paid by him on account of main- 
tenance and enhanced Government revenue. 

Under oi, (10) of the mortgage deed in ques- 
tion, which provided that “ whenever after the 
term of the nv^tgagee or during the said term 
I (mortgagor) pay to the mortgagee in tfny Khali 
has (fallow season), le., in the month of Jeth, 
the Whole of the mortgage money, and the whole 
-of the interest toj^tber with Government rev- 
euu^f arrears, of rent amj iaka^ advances, due 
fronOs t^i^ts, and other excuses incurred 
under , the terms of this document, without 
raking an4ob|e0ti<»h o^lewLsuch as limitation,, 
ehJ*; Ijf have power to re- 

their Lordshij^, 


Mortgagt— (Continued)* 

6.— (llodemption)---«tC'aiMifH«sdf. 

agreed with the lower Gouris that the nior^a- 
gee was entitled against the mortgagor to hrrears 
of rent due from tenants, even when such arrears: 
were statute-barred as against the tenants. 

The mortgagee brought a suit against the 
mortgagor, alleging that at the date of the suit 
there was due to him a sum of Bs, 38,087-13-8 
and, praying for a decree for possession of the 
property, or, in the alternative, for recovery 
that sum with further interest. A Commissioner 
appointed to make up the accounts reported 
that Bs. 33,087-9-8 were due to the mort- 
gagee at the date of the suit. The Court in 
giving judgment held, that there was no 
necessity for passing an order as to the amount 
due under the mortgage bond paying that the 
account was correct, and then proceeded 
to give the mortgagee a decree for possession. 
The amount alleged to be duo by the mortgagee 
and found due by the Commissioner was arrived 
at by calculating compound interest on unpaid 
instulmonts of interest. It was contended 
by the mortgagee, in a subsequent suit brought 
against him by the mortgagor for redemption 
of the mortgaged property, that the decree in 
the previous suit must be accepted as settling 
the amount due to the mortgagee on the date 
of that suit. 

Held, by their Lordships, who adopted the 
conclusion of the Lower Appellate Court, that 
nothing had occurred in the previous suit to 
raise an estoppel against the mortgagor, and, 
therefore, he might,m the subsequent suit, show, 
if he 0 >iild, that, under the terms of the'deed 
compound interest was not payable. 

The mortgagee was not entitled to recover 
the costs of the previous suit in the absence of 
any x>rovision m that behalf, in the mortgage 
deed. 

A point not taken by a party before either oli 
the Lower Court was not open to it, at the time 
of the hearing of the appeal bef<|ip their Lord- 
ships. Muhammad Naieem v. iltrza Mahaifii- 
mad Abbas All Khan, 10 Bom. L.B. 126 (P.€.) 
Lobd Bobebtson, Lobd Co]ti..ms and Bxb 
Arthuk Wilson. % 

(5) Bight^ of prior mortgagee to redeem M . 
puisne mortgagee---Foreclosure in fdoot&r 
* df a prior mertgdgee^ ^ect of^ v/ken puitrto 
mortgagee m pariy^UortgetgHf 
rigfU o/, to redeem a prior mortgage 
pff^ty dtready foretdoseji ^ ^ prior 
mortgagee. ^ 
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(Centtnuad). 

* A B60on 1 mortgage, made during the pendency 
of a oontentioufi proceeding between a mort- 
gager and a prior mortgagee, cannot be allowed 
to affect the right of foreclosure, conferred 
upon the prior mortgagee, where the nwrtgagor 
failed to redeem the propert}*. i 
Where a property had been foreclosed by the 
first mortgagee in a suit to which the second 
mortgagee was not a party. Ifsld, that the first 
mortgagee was cn titled to redeem the second 
mortgage (a). The holder of second mort- 
gage oannot however redeem the first mortgage. 
Kedar Nath v. Sayyad Hafiz All, 10 0 C. 356. 
Ohamier and CtKIPFIN, J. €S. 
Befereiice,-~(f) 28 B. 153, F, 
(G)-K!onU7Uction of the Provision to 

^nale over land on failure to redeem at a 
certain time^ effect of — li iqht of redemption 
— Transfer of Property Act, S. 60, appltca 
bihty of, to Burma, 

A mortgage document ran as follows •— 

On the Uth Tazaunqmon Lasok, 1261, U.K. 

and his daughter, Mi Kywe said to Ko 

Yunut and his wife, Ma Paw, “ We wish to 
mortgage our land, called Maubin, yielding 600 
baskets of paddy, situated on the north of 
Ywagauk and bounded as shown below, for 
Rs. 430. We will redeem it m Tabawig, 1262, 
by payment of an extra sum of Rs. 70, i e., 
Rs. 500 in all. If while the land is in Ko 
Yunut’s possession there be any interference on 
the part of Government or others, we will bear 
the responsibility thereof with costs. If, oA the 
arrival of the date (specified), wo fail to redeem, 
we will make over outright to Ko Yunut and 
wife, Ma Paw, the land within the (aforesaid) 
boundaries for Rs. 430, the money advanced 
Whereupon Ko Yunut and wife, Ma Paw, 
paid over Rs. 430 and accepted the maubin 
land in mortgage, etc. 

^he mortgagors sued for redemption after tbo 
etpiry of the stipulated time. 

Held (1) that, lu Burma, the Courts have 
nothing to do with the ancient law of India in 
relatidli to mortgages, that they are bound by 
eqmHy, justice and good oonsoienoe, and that 
tiia sules oontaaned in the Transfer of Property 
Aft !i|«ve«biBea oommended tb the Courts as istles 
cl juitioe and good eoneefenoe (a) ; 

the equitable principle contained in 
; 60^ Transfer eof Property Act is in favour of 
thecoAscrvattoxi of the right to padeem (5) ; 
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—6, — {R6demption)--(^<>^^*” 

(8) that the intention to extinguish that 
right should bo clearly* expressed, or should be, 
deducible unmistakably from the words of the 
deed, or the conduct of the parties |c) ; * 

(4) and that the contract in the c^ise was not 
intended to execute itself, but that a further 
transaction was necessaiy befdre tue lai^ could 
become the property of the mortgagees. Nga 
Xya« Y. Nga Yu Nut, U.B.R. (1907), Third 
Quarter, Mortgage, 1, 

Rhaw', j c. 

References .—(o) 26 0. 1, i'’ ; U.B R. (1897#-- 
1901), 502 and U.B.R. (1897-1901), II, 509, i<. 
(J) U.B.H. (1897—1901), IT, 509,^. (c) U.B.R. 
(1897—1901), II, 509, F.- 

• 

(7) Who IS entitled to'iedeem^ Person having 

an interest in mortgage property, repudi- 
ating the mortgage as imauthorised and a> 
not binding on him, uheihe? entitled to 
ledeem, • 

Redemption is primarily an incident of the 
contract of mortgage, and, as such, the right 
to it can only exist in such persons as are 
reached and bound by the contract. No person 
who lb not affected by the contract of mortgage 
can sue to redeem such mortgage. Thus, where 
H person having an interest in the mortgaged 
property repudiates the mortgage as unauthor- 
ised and as not binding on him such a person 
has no right to redeem. If be has any interest 
in tho property covered by the mortgage, bis 
suit would be one, not to enforce, but to avoid 
the contract. Ghanya v. Ukund Bao, 4 
N.L.R. 9. 

S CANYON, Second Ad. j c. 

(8) Suit for redemption — Valuation of SHti 
for purposes of further appeal-^Bevision — 
Punjab Courts Act, 1884, Ss. 40 (J) (a) (ii) 
and ?0 (1) {b)^Mortgage^Foreclo8ure-~^ 
Defective notice — Ueg. XVII of 1806-^ 

^Vaiver to take adva itaje of legal defects, 

* 

Where, in a suit for possession, by redemp- 
tion, of half of a building, which half was worth 
more than Rs. 2,500, but the iqortgage burden 
on which was only Rs. 1,500, the claim was for 
redemption on payment of Rs. 1,000, and the 
decree, appealed against, was for redemption 
on payment of Rs. 1,5PD, the value of the suit 
was held to be As, 1,600, t,e„ the sum made, 
payable by the decree appealed against, and ne^, 
the value of the property bearing the fuortgag# 
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burden, and the case was held to be one to be 
argued on the basis of cl? (6) of S. 70 (1) of the 
Punjab Coi^tR Act and not under S. 40 (1) (a) 

(•i). ‘ 

Where a morlgagor appeared, on receipt of a 
defective notice foreclosure issued under the 
provisions of Reg. XVII of 1806, to contest the 
notices and offered to pay to the proper persems, 
held that the mere offer to pay to tbe persons 
entitled did not amount to a waiver of his right 
to take advantage of the legal defects in the 
foreclosure procedure in a, subsequent suit for 
thb redemption of the mortgage (a). 

Quaere . — Whether cross objections, under 
S. fi6l, O.P.G., can bo entertained by an appel- 
late Court in a case where no appeal lies. Bal- 
want Singh V. Ram Das, *23 P.R. 1908^41 
P.W.R. 1003 =*141 P.L.R. 1908. 

ClIATTKBJI AND JoHN STONE, JJ. 

Tie/ere^ice .—(a) 21 P.R, 1903, B. 

(9) Code of Civil Procedure (Act XI V of 1882), 
S. iS-^Suit for redem^dioit decieed — 
Seconi suit for surplus profits r^covetei by 
mortgagee during mortgage notmavitamahle 
‘-^Ejecinf Art. 106, Limitation Act [XV of 
18S7). 

Art. 105 of the Limitation Act must nob be 
construed so as to conflict with the provisions 
of S. 48 of the Code of Civil Procedure, and 
must be deemed to refer to cases in which the 
mortgagor has got possession of the mortgaged 
property otherwise than by a suit for redemp- , 
tion (a). Where a mortgagor bungs a suit and 
obtains a decree for redemption, be cannot 
maintain a second suit for ’‘recovery of surplus 
oollecbions made by the mortgagee, during the 
period of the mortgage, S. 43 of the Code of 
Civil Procedure being a bar to the maintenance 
of that smt (6), 

Per Kacamat Husain, J.^The right to claim 
the surplus profits is synchronous with the 
right to claim possession of the mortgaged 
property, and to hold that the cause of action 
for claiming excess collections aooraes when 
the mortgage-debt has been satisfied, is incon- 
sistent with the pnnoipfca on whioh the law of 
redemption is based (b). Ram Din v. Bhup 
Blnfh, 5 l6a-A.W.N. (lOOS), d6=80 A. ! 

336 . « 4 

_ EiAtlAWW misAW, 33. 


Mortgage— {ConHmH)- 

8.-(Red*mpOoBH<7w»«mi«l). 

-{a) 7 W.B, 684 and 84 0.,338,B. 
(b) 36 B. 661 ; B. 537 ; 34 0. 338 ; 4 A.L.J. 
768 ; 6 B.H.O.H. 97 (99) ; 8 0. 898 ; 19 0. 616, 
B. 

(10) Bight of a prior mortgagee to compel 
pmsie mortgagee to redeem the whole— 
Redemption of a portion of the mortgaged 
property where the mortgagee refuses to 
allow redemption of the whole — Estoppel by 
defence raised in the previous case. 

Under a mortgage of September, 1879, and a 
subsequent agreement, 8 became the mortgagee 
in possession, for a term of 12 years, of a 4 
annas share of k and an 8 annas share of B 
in two villages. In December,, 188S, iC mort- 
gaged his 4 annas share for 30 years to the 
plaintiff, who redeemed the mortgage of 1879 
and took possession of both shares. In 1897, B 
mortgaged his 8 annas share to the defendant, 
who then sued the plaintiff for redemption of 
that share on the payment of the amount due 
on it under the mortgage of 1879. The plaintiff 
insisted on the defendant redeeming the whole 
share of 12 annas, and the defendant’s suit was 
dismissed. In 1899, the defendant brought 
another suit for redemption of both shares, 
obtained a decree and took possession, In 1901, 
Xdaintiff sued for redemption of the 4 annas 
share of K only, on payment of the amount 
duo on it under the mortgage of 1879, but offer- 
ed to redeem the share of B also. The defen- 
dant did not accept the offer. , 

Hcid, that the plaintiff was cntitlod«to re- 
deem K*s 4 annas share. Jawahir Singh v.. 
Baldeo Bakhsh Singh, 10 O.C. 193 (P.C.)>«6 
G.L.J. 672 = 12 C.W.N, 515. 

Loud Abhbornk, Lord Macnaohten, 
Lord Atkinson and Sir Arthur Wil- 
son. 

(11) Birth rights^ enjoyment of^ by one heir of 
mortgagee adversety toother heirs- 
tation. 

This was a suit for redemption by the 
representative of the mortgagor, and the ques^ 
tioxx for decision was, whioh of 'the parties 
claiming to represent the original mor^sgee 
was entitled to the mortgage-pioney. 

* thais the right of a *Hinda to biilih wes in the 
nature of immoveable property, and that its 
enjoyj^ent by one heir of mortgagee adv&rsely, 
in his own right, for more than 20 years, eE» 
tanguished the title of rival iSaimants to 
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dobjeot-iaiAttet of the mortgage, and debarred 
them irom olaisolng any sha|e of the sum 
payable on redemption. Mohan Lalv.Janki, 
34 P.B. 1908 -96 P.W.R. 1908-163 P.L.R. 
1908. 

Raid, j. 

(12) Onerow condition— Condition as to 
mortgaje being nut redeemable for 60 years 
enforced. 

The mortgagor ^pecifionlly agreed with the 
mortgagee that he should not be entitled to 
redeem until alter the expiry of 60 years. The j 
purchaser of the mortgaged property from the 
mortgagor sued fcir redemption and eon tended 
that tj^e oondition as to redemption was so in- 
equitable and onerous that rohef from it should 
be given on equit<ible grounds, and it should 
be striiclr out. 

Meldt that the contention was not valid and 
mdemption could not be allowed to the plain- 
tiff before the expiiy of the stipulated period. 
Ralla V. Amin Chand, 126 P.L.R. 1908. . , 

Robektson akd Kensington, jj. 

(13) Mortoage-^llijhts and liabilities of stran- 
ger redeeming mortgaged yroi ertySuhse- 
gw.i't suit by laufitl heir of mortqajor-- 
Amuu.d spe»t by the stranger on funeral 
ceremo>%ies and liquidation of debts of the 
mortgagor— Separate swt— Limitation Act 
XV of 1877, Art. 118 of 2nd schedule, • 

Held, that, a person, who, believing hiffiself 
to be a representative of a mortgagor, rr deems 
the mortgaged property, becomes virtually an 
assignee of the mortgagee ; and in a lodemp- 
tioD suit subsequently brought by the de jure 
heir of the mortgagor, ho caunot successfully 
plead that he has lien on the said property for 
the amounts spent by him on iunersl core- 
monies of the mojrtgagpr aud bis wife and 
li(](lddation of their debts, and that he can 
retain possession of the properly redeemed 
until those amounts are paid to bun. But be 
can maintain a separate suit for recovering the 
money thus spent by him from estate of the 
mortgagor (a), Mehr Singh v. Jhanda Singh, 
81 P.W.R. 1908. 

Kmr^INaTON AND ChAND, * 

BefiSrences :—(<») P^R.C* No. 124 of 18^, F ; 
F.R.0. 1T9 of lt^3-26 A. 66-^16 0. 682 ; 21 C. 
m andSW.R. 116, £>. 
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-S.-<(Redemption)--(Coti tinned). 

Note,— QuisBtion of adoption and article 118 
of Act XV of 1877 wdb also discussed in this 
case. 

(14) Recital by joint mortfiagee— Acknowledg- 
ment —Liability— Limitation, • 

Certain items of properties Were held on mort- * 
gage under one deed jointly by the defendant’s 
father anddiiB nephew, from plaintiff’s ancestor. 
Subsequeudy the nephew*^ executed a deed in 
favour of the first defendant's father signed by 
them only, containing a recilal that the share 
adotied as the due proportion of the comidesa- 
tioD amount obargoRble on some of the items 
of ihe mortgaged property vias^Bs. 400 and 
that their sharo ot tho debt had been released 
ID favour of the first defendant’s father. • 

A suit was biought by the pbiintiff for redemp- 
tion of the whole of the mortgaged proper- 
ties. The defence was that the suit was barred 
by limitation. It was contended on bohalhiof 
plaintiff that the rental in the release deed 
WAS an acknowledgment of liability which saved 
limitation. Hold, that the lecital was an 
acknowledgment of the mortgage so fsr as those 
proper Mos are concerned, but that no further 
acknowledgment could ho implied that tho 
remaining portion of the cm. aid oration men- 
tioned m the document executed by tbe plain- 
tiff’s ancestor stood charged on tho remaining 
Items of properties mentioned m that docu- 
ment 

Ad existing liability cannot be read into a 
document by proof alionde or even by admis- 
sion subsequently made by a party to tbe suit 
in which the acknowledgment is relied upon as 
saving the bai of luxv^tation. 

All acknowledgment to bind a party to a 
suit must bo signed by tho party or some person 
through whom he derives title or liability. 

Narayanan Parameswaram y. Narasimha 
Aiyan Sankara Narayana Aiyer, 23 T.L. 

R. 36. 

Badasiva Aiyeb, c.j. and Hunt, j. 

lUfciences :—^t3 M. 37; 19 T.L.R. 67, B. 

(15) Redemption by purchaser—Sale held 
Lixalid — Recovery of money paid for re- • 
demptxoH, 

Tbe purchaser in possession, who p%yB off ax| 
incumbrance in the estate which he has pue^ % 
chased, can recover the amount paitLby him* \ ^ 
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Gbania Swam! v. Fadala kn%nikut a M.L.T. 
895»=18 M L.J. 806. 

^ALLlfl A.ND MuNBO, JJ, 

10 C. 1036 ; 21 M. 143, F ; 21 0. 
U2 ; 5 O.L.J. 611 ; (1892) A. 0. 166, B. 

(16) (JonslTMCtion ofdeed^liedemptzon befote 
the expiry of the fixed period. 

Heidi on the construction of the #ieed ra the 
case, that the parties to it clearly intended that 
the relation between them should be that of 
mortgagor and mortgagee and that plaintiff 
WUb entitled to redeem the mortgage even before 
the expiration of the fixed term (n). Mahamad 
Muse Y. Bai^hs Amanji Umar, 10 Bom. L R. 
742*32 B.5G9. 

^ Batchelou and Chaubajl, 
lieferenees :-(a) 26 B. 262 (253) , 3 Bom. B. 
R. 778, F. 

, (17) Mortgage with possesswn^Second mort- 

gage under an unregistered deed^^DeUvery 
0 f property— S tipulation p oslpo mug rede mp- 
iwn till payment of the additional ad- 
vance^ not binding on purchaser— Regis- 
tration Act^ 8. W—Ttansfei of Properly Act, 
S. 59, cl (2). 

Property subject to a possesbory mortgage 
was again mortgaged by an unregistered deed to 
secure a fresh advance. The second mortgage 
provided that the property should not be redeem^ 
od except upon payment of the additional 
advance. 

Held that, there -being nothing iii the trans- 
action which could be regarded as delivery of 
the property, the deed should have been regis- 
tered. 

Held further, that a purchaser of the property 
subject to the mortgage was not bound bj' the 
stipulation postponing redemption till payment 
of the additional advance. 

Held also, that the stipulation could not be 
enforced because the subsequent deed being 
inadmissible m evidence under 8. 49 of the 
Begistia^on Act could not be used to fetter tbe 
equity of redemption (a). Sada Sheo Y. Maha- 
blv Ppasad, ll 0.0. 248. 

Obahieb, j.c. 

Be/erenees ;a) 4 k. 86 ; 9 B, 238 ; 18 M. ^ 
068; 12 B. 231. R. 

(18) B^tr^pHon, righi ofi-Mprtgage-^Pur- 
G%am and puisne mortgagees^ 

settled on the land by 


/Hortgjige-^lContiHuidy ' ' - ' ^ 

t ’ '' 

Where the prior mortgagee purd^^ieedi ihe» 
property mort||ged to him'% a suit in wUcih 
the puisne mortgagee was not made a party 
and the latter also purchased the same property 
I subsequently in a suit in which the prior mort* 
gagee was not made a party, 

Held, that eaoh party would be entitled to 
redeem the other ; but tbe preferable right to 
redeem was with the puisne mortgagee. 

The puisne mortgagee is bound to pay the 
mortgage money with interest at the rate spe- 
cified in tbe mortgage to the prior mortgagee 
and any amoqnt paid by the prior mortgagee 
in possession fof the protection of the property 
or for redeeming any prior mortgage with in- 
terest as also the costs of the suit and^^ appeal 
asm an ordinary redemption suit. An account 
was to be taken of the amounts realised from 
the property by the prior mortgagee as mort- 
gagee in possession from the date of the posses- 
bion taken hy him (prior mortgagee). If on 
taking accounts any balance be found in favour 
of the puisne mortgagee, the prior mortgagee 
will be bound to pay the said amount to him ; 
but if otherwise, then the usual decree in re- 
demption suit will be passed. 

The touauts settled by the prior mortgagee 
on the land are entitled to remain on the laud 
until It be found in any subsequent suit or 
suits that they are liable to ejectment under 
tbe Bengal Tenancy Act or any other Act that 
•^may be in force. Kedar Prosanna LabJpi y. 
Gipindra Pposad Sukul. 8 O.L.J. 173., 

Mitra and Bell, jj, 

(19) Right to redeem whether res judicata--- 
Judgment containing secondary evidence of 
mortgage put in evidence by plaintiffs for 
purposes of res judioata— Defendant’s duty 
to prove mortgage— ‘Limitation Act, Art^ 
134. 

The mortgagee’s clfiim ^to redemption will 
not be res judicata in a subsequent suitiTby 
reason of tbe decree in an earlier suit, whops 
the parties were not the same and the plaintiff 
m the subsequent suit did not claim under the 
plaintiff lu the earlier suit. ‘ 

Where, fox the purposes of res judicaia, the 
plaintiffs put in evidenoe a judgment oonta^«< 
ii^ secondary evfdence of a mortage, ws 
would not absolve the defendants fr^jm the 
dutyt'of proving their aiortgage by odgtiW 
evideiioa or of making outta case for, tba 
admission of secondary avidettoe. » 
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, tbe defendant's claim under Arfe. 184, 

• limitation Act, did not ripen, and the plaintid 
not bound to redeem at the time of the 
former suit, the defendant is not debarred from 
eubsequently putting forward bis cliTim under 
that article. 


The point that a mortgage has not been 
formally proved, if not taken in the lower 
Courts, cannot be taken in second appeal. 

Krishna Patter v. Avappath Veetil MaiY- 
appa Hnthan, 4 M 

White, g.j. and Miller, j. 

(iUO) Old ^nortqage-- burden ^of proof— Second- 
ary evidence of terms of a mortgage deed — 
Admission. 


In a suit for redemption of a mortgage of 
1846, held^ with leference to the provisions of 
S. 6*bf Act 1 of 1869, that the burden is on the 
plaintiff to give at least yrinm facie pi oof that 
the mortgage is redeemable (a) 

Held further, that secondary evidence of the 
terms of the mortgage deed, if admissible, must 
be of the kinds specified in S. 68 of the Evidence 
Act. 


Held also, that no admission by the mort- 
gagee can operate to make a mortgage redeem- 
able which by law was irredeemable at the time 
when the admission was made. Kayasth 
Scholarship Trust, Allahabad v. Shankar 
Din, 11 O.C. 285 (B.). • 

ifvANS AND PiGOOTT, A.J. CS, ^ 

Reference (a) 8 I. A. 85, R» 

(21) Mortgage^Redemi)Hon--Meantng of “ Ta 
miyad dag sal tak girau rahn ba kabza 
rakha hai '"-^Rtght of mortgagor to redeem 
■^Meaning of the tetm foreclosure*' in 
the Punjab. ^ 

TKeld, that, in the absence of any words 
clearly signifying that the mortgagor is not to 
redeem for a certain period he can redeem it at 
any time ; and that any phrase in the deed 
simply reciting that the mortgage is for a cer- 
tain period should be regarded as a clause insert- 
ed ior the benefit of the mortgagor and intend- ^ 
ed m protect him from foreclomre for a peftod 
wad nc| to hinder him from redeeming within 
that period ; and that the words ** ta miyad doe 
ged giirm rakn ha kab$a rakha hai," mean 
in the absenoe of any furtb^^pFori^s showing 


Morfgfag*e-^(Ccntinu«d). 

6 — (R«dawplio!i)-~(Oonf<nv«d). 

for whose benefit the periodkof years was 
fixed , that the mortgagee is not to foreclose til] 
the end of that period (a). y ^ 

Obiter. Per Kensington, ,7.— That in the case 
of mortgages in the Punjab, other than those 
containing a conditional clause, the term fore* 
closure denotes merely the right of a mortgagee 
to t^uc feyr his mrncy and does not bear the 
technical meaning given to the term m other 
Provinces where tbc Transfer of Property Act 
IV of 1882 IS in foice Firoze-ud-dln v. Firoze- 
ad-din, 137 P.W.R. 1908. , 

Kensington and Che vis, jj. 

Iteferences .— (a) C. 201 c-f jsfo , 10 A 602 ; 
2 M. 314, F , 40 P L.K. 1903, JK and D ; 6 B. 
22 ; 20 B 677, Dm. • 

(22) Mortgage— Suit for ledemptioi — Poim^ 
Sion on default of jayment ofiuieiest, sti* 
piflalwn fo7— Interest- Consfrvetton of 
vio} tyage deed m 

Thu was a suit for ledemplion of a mortgage 
deed, the mattaial ijortions of which wcie as 
follows — 

“ That I will pa> interest. . . .\ear after >ear, 
and, should Ihcie be a default in payment of 
interest for anj year, the mortgagee can at once 
take possession of the mortgaged property. That 
whatever profits may be left after payment of 
the Government Revenue, etc., will be appro- 
pnated by the mortgagee m lieu of the interest. 
That whenever— I pay off — the principal sum 
and the lenmining interest, the mortgaged pro- 
perty will be redeemed ’ 

The mortgagee did not take possession until 
several years after the first default. 

Held, that the mortgagee was entitled to get 
interest for the period he was out of possession 

(a). Ram Din v. Ram Prasad, HOC 823 

Evans, a.j c. 

References :-(a) 10 O.C. 29 and 19 A. .99, R ; 
17 B 426 and 9 0.0. 144, D. 

(22-u) Prior moitgagee not mahimj imsne 
mortgagee paity^Sulaequent suit by the 
latter—Conditions of redemption— Interest 
at the contract rate. 

In a suit by a prior Mortgagee, one of the 
puisne mortgagees was not made a party, and 
the former purchased* the property at the sale 
held under the decree obtained by hbu in pas 
suit. The puisne mortgagee sued, subsequenlly 
to redeem the prior mortgages, and, in that 
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M^gag^(Conlinuad), 

I » ■ ^ .^(Bedeiaptlott)— »( ued) . 

a qudBtioa as to t^e condj^tions of the redemption 
arose. Seid, chat the putsng mortgagee not 
being .a parlj^^to the previous suit, it ought not 
to afieot either his rights or bis liabilities. Ho 
could not use the previous decree so as to cut 
down the prior mortgagee’s interest, and at the 
same tiaie deprive him of the whole advantage 
of it. The prior mortgagee should, therefore, 
be entitled to whatever interest hU contract 
entitled him to (a). 

The equitable considerations which appear to 
hac/e prevailed with the learned Judges in 
Oangadas Bhattar v. Jogendra Nath Milter ^b) 
seem to be al^plieable only to a rase in which 
the prior mortgagee has notice of the subsequent 
eacumbEance, and the subsequent cucumbrancor 
has no notice of the prior mortgage. In such a 
case it may bo just to penalize the prior mort- 
gng**o for bis disregard of the provisions of S 85, 
Transfer of Property Aot. Thenappa Chitciap 
v.^Marimuthu Nadan, 18 M.L.J. 344~.81M. 
258 e 4 M.LT. 293. 

Whitw, c j., and Miller, j. 

Beferences :— («) 18 0. 104 (P.C.), F, (6) 11 0. 
W.N. 403, D. 

(23) Morlqoffe by seme membersoiUyvf Htndu 
joint /afftily^ Mital shara Law of the 
Benatee School -^Foreclosure decree against 
mortgagors only -^Subsequent uU for re- 
demption by other members— The rights of 
the mortgagors and mortgagees in such smt 
— Fresh account to he taken — Irrespective 
ofaccoK.A %n the foreclosure decree— Rules 
for the calculation of interest. 

Goftain immoveable property, belonging to 
the joint estate of a Uindu family governed by 
the Mitakshara T^aw of the Benares School, 
was mortgaged by A. B and G, three of the mem- 
bers of the above family. To the f ireclovuro 
suit brought by the mortgagee against A, B and 
G, the sons and grandsons of the mortgagors. A, 

B and C, were uot made pirtics After the fore- 
closure decree was made absolute, when the 
mortgagor bought possession, the co- parceners, 
who had not been made parties to the former 
suit, instituted* a suit for redemption. The 
lower Court, while deoreeiug redemption, held 
that the price of redemption should lie fixed at < 
what was found payable in the former suit. 
Held ; 

If it betaken as a general proposition that 
the prio%of redemptinn^ ^ persons, who should 
JMM beexi, but were ik6t» la^e partiee to the 


Mortgag^{Coniim$d), 

6.— (Bodempti0ii)-*(^<’’^8ti0ii) . ^ 

foreclosure decree, is to be limited to tpe sum * 
fixed by that decree, regardless of the tizne 
which may have passed since the decree was 
made, then the rule laid down would be at vari- 
ance witlh the principle enunciated in 15 C«P. 
L.R. 26. 

It is difficult to see how a foreclosure-decree 
could be regarded as nou-existent with respect 
to the redemption rights of the plaintiffs, 
and yet be used against the correlative rights of 
the defendants. No undue advantage would be 
given to the defendants, if a fresh mortgage 
account, unconnected with the account which 
formed the basis of the foreclosure-decree, is 
now made the foundation of the redemption- 
decico. * 

The mortgagees are not under anv h^gal obliga- 
tion to create an opportunity for redemption, by 
the mortgagors or any p rsoii claiming under 
them, at any particular time. Tneir obligation 
18 limittd to this— that whenever they 
might claim to foreclosp against any snob per- 
son. they must give him a period to be fixed by 
the Court, within which to exercise his right of 
redemptioo. 

The mortgage-debt remains a debt which the 
plaintiffs are bound to pay according to the 
terms of the deed, and they are therefore liable 
for dduly increasing interest while they choose 
#to leave the debt unpaid. This increase of 
lutojpbt 18 not duo to any fault of the defeud- 
auts. The plaintiffs are uoi bound to await a 
forec^osuro-siut by the defendants before they 
seek redemption. They could have paid and 
redeemed on any day after the due date fixed by 
the bond. 

A deoreo, which is a dead letter so far as it 
grants relief to the decree-holders, is equally 
inoffectivo to bind them, inyespeot of the rights 
of persons nut parties to such decree (a)* g 

No Court of equity, justice and good con- 
science, would allow rederapti >n in 1908, on 
payment only of the amount dtolared due in 
1901, the mortgagees having in the meantime 
lieen kept out of possession of the mortgaged 
property. • ^ » 

If the defendants obtained physical pnisesaioB 
for a^y time, th>>y must account for the profftSt 
if any, taken by theru during that period^ cr 
lose ihdir interest theietor. 
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(Oowtinwed). 

P.6.— (RedempfioB)-"(Con^i»tted) . 

. If, though in possession for a term, they, in 
iact, olitainod no produce from the land, they 
are still liable to allow something for their use 
and occupation of it. 

If the physical possession of the plaintiffs 
has never been disturbed, under cover of fore- 
closure-decree, by the defendants or any person 
claiming under them, then the calculation will 
be one of unbroken interest from the date of 
the bond to the date of redemption. 


Mortifagre— (Continued). 

6.--(R6demption)HOonc2ud«d) 

Act— .Ascertainment of consideration for mort* 
gage bond not sufticient*. See Act XVII op 1879 
(Dekkhan Aoricultubists* No. 4, 10 

Bom. L.B. 746. 

(30) Whether reversionary heirs 6f deceased 
husband of Hindu widow entitled to redeem 
mortgage made by husband during Ifcr life- 
time— Whether such heirs have interest m that 
proper t>. See Tramsper op Property Act, 
No. 64, AWN. (1908), 225. 


The account must bo -made without any 
reference to the foreclosure decree, which, for 
the purpose of this case, must be regarded as 
having no eEistencc. 

It is not pernlissible to make any assumption 
or ooujeoture as to what would have been the 
precise result — -redemption or foreclosure, if 
plaintiffs had been joined in the foreclosure suit 

Ghaslpam v. Jhingwa, 4 N.L.R. 168. 

Stan YON, a c.j 

References - (u) 18 C. 164 (180) , 19 A. 527 
and 81 M. 258, B, 

(24) Mortgagor narrating relationship of 
mortgagor and mortgagee— or tgagee admit- 
ting its correctness by signature — Effect on 
mortgagee’s liability to be redeemed. See Limi- 
tation Act, No. 23, 10 Bom. L.R 885. 

(25) Suit to redeem mortgage against two par- 

ties claiming mortgage money— Interpleader — 
Plaint eontaining claim for redemption — 
Appropriate relief. Sec iNTKRPTiRADEii Suit, 
No, 1,110 Bom. L.R. 814. ^ 


(81) Suit by zemindar to redeem mortgage 
I made by fixed rate tenant dying without heirs 
I —Zemindar not a person having “ interest ” in 
; mortgaged property withm moaifing of S. 91, 

[ Transfer of Property Act. See Transper op 
' ProVerty Act, No. 63, A.W.N. (1908), 210. • 

I (82) Whether it is open to the mortgagor who 
I has brought a suit for redemption and obtained 
' a decree to bring a second suit for redemption. 
See Ctv Pro. Code, No. J7, 164 P.L.R. 1988, 

, (3‘J) Acknowledgment by mortgagee of mort- 

I gagor’b right to redeem to be good for saving 
limitation need not be addressed to mortgagor 
specifically. See Limitation Act, No. 26, 
A.W.N (PK)8), 226. 

! (34) Suit for redemption and siilc by subsc- 

, qiient mortgagee— Purchaser ui execution of 
1 piior mortgage dccu*e in possession— Position of 
1 sucjIi purchaser— Deposit of redemption money 
, after date fixed but befoie order absolute — 
j Deposit accepted by Court— No formal order 
j extending lime — Effect See Transfer op Pro- 
I PFiny Act, No, 06, 8 C.L.J. 547, 


(26) Purchaser under a decree of puisne mort- 
gagee obtaining possession of mortgaged pro- 
perty — Subsequent purchase under decree on 
the first mortgage— -Suit for possession or for 
redemption by subsequent purchaser. See Civ. 
Pro. Code. No. 136, 1 Sind L.R. 172. 


(27) Mortgage of joint family property exocu- 
ted^by father alone — Decree for foreclosure— 
Sons not made parties — Right of sons to re- 
deem. See Hindu Law ( Alien ation), No. 16, 
A.W.N. (1908), 106. 

(28) Bight 7>f mortgagor to redeem, notwith- 
standing invalid tender. See Transfer of 
Property Act, No. 44, 10 Bom. L.B. 203. 

(J9)» Suit for redemption of usufructuary 
mortgage, where 6. 12 is observed, is amount 
found due on taking accounts in manner pr&vid. 
ed by S. 13 of Bekkhan Agriculturists’ Belief 


(35) Redemption suit — Kcgisteied mortgage 
deed not to bo varied except by a registered 
justrumeiit. See Fa'idbnce Act, No. 21, 5 
A L.J. 717 


(86) Value of a suit for redemption, not 
market-value, but amount of mortgage-money. 
See Act VIT of 1887 (Suits Valuation), No. 2, 
6 A L.O. 713. 

(37) Redemption of portion of mortgaged 
property sold, in execution of a decree for costs, 
not open to mortgagor— integrity of mortgaged 
property broken up— decree lor •redemption of 
unsold portion possible. See Transfer of 
^Property Act, No. 69, A.W.N. (1906), 48. 

(38) Redemption suit— Valuation— Cost of 
repairs— Additional lich. See Act XVIII of 
1884 (Punjab Courts), No. 3-a, 197 P.LJEt, 
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Matigage--{Oonltmed). 

^7.-»(Sab-niovtgage). 

(1) Sub-mortgagee-^Bight to sell mortgaged 
property— Frame ofsmU 

In, a properly constituted suit a sub-mort- 
gagee is entitled to a decree for the sale of the 
mortgaged property. The mortgagor m such a 
suit must be impleaded as also the mortgagees, 
BO thaO the former may have an opportunity 
of redeeming and the latter may be* able to 
safeguard their interests in regard to the claim 
put forward by the sub-mortgagee, and sec that 
the amount claimed is due. Ahmed Ali Khan 

BilasRal, 5 A.L.J. 402 = A.W.N. (1908), 191i 

Stanley, c.j. and Kauamat Husain, jj. 

(2) Sub-mortgagee bringing ^uit and purchas- 
ing the rights of 7m niorigag or—SuU for 
possession— Notice of sub-mortqage. 

The plaintiS obtained a sub-mortgage of the 
2nd defendant's interest under a usufructuary 
mortgage from the first defendant in 1892. He 
sued on this sub-mortgage and obtained a decree 
for the sale of the mortgaged property as well 
as a personal decree. In execution, the land 
mortgaged to the 2nd defendant under the 
mortgage of 1892 was put up for sale and pur- 
chased by the plaintiff and he obtained posses- 
sion, but was dispossessed under S. 335 of the 
Code of CiviJ Procedure, 1882, at the instance 
of the 1st defendant who alleged that the mort- 
gage had been redeemed In a suit by the 
plaintiff to recover possession, it was held, that, 
as the rights of a sub-mortgagee could not be 
affected by transactions between the original 
mortgagee and the mortgagor effected after 
notice of the sub-mortgage, the plaintiff was 
entitled to the possession of the lands, and that 
he could not be met by the plea of payment of 
the original mortgage after the date of the sub- 
mortgage, when the f- ame had not been made 
before notice of the sub-mortgage. Narayana 
Hudali Y. Raghavammal, 18 M.L.J. 462. 
White, c.j., and Wallis, j. 

(3) Rights of sub-mortgagee— Whether a sub- 
mortgagois transfer of immoveable property. 
See Tkanbpbk op Pkopeuty Act, No. 8-a, 14 
Bur. L.R. 32^. 

8 — (U Bttf Fuctu yy ) • 

(1) Usufructuary mortgage— Ouster of worf? 
gagees—Mverse pqssesswn, 

One^f the purohasers of the equity of redemp- 
tion in a usufruetuf^j mortgage ousted the 
mortg^eee and took pessession of the entire 


Mortgage— (ConHnwd). 

8.— (OM»uota»ry5- {Oontitmed). 

mortgaged property, which he retained for mote , 
than iwolvo years ; but it was found 'lhat he 
never denied the mortgagor’s title, and that the 
mortgagors bad no right to present possession. 
Held that there was no adverse possession as 
against the other mortgagor, although there 
was as against the mortgagees, and that the 
right of redemption was not lost . the ouster of 
the mortgagees did not entitle the plaintiff to 
re-enter into possession. Ismdar Khan v. 
Ahamad Hnsain, A.W.N. (1908), 25--=5 A.L.J. 
85 = 3 M.L.T. 125=30 A. 119. 

Baneuji and Aikman, jj. 

References -27 A. 395 , 18 B. 51 ; 4 C. 327 ; 
12 B.U.O.A.C.J. 180, B. 

(2) Mortgage by tenant of absolute ocpupancy 
holding— Surrender by tenant of the holding 
to landlord— Landlord accepting rent from 
mortgagee in possession— ^Effect on equity of 
redemption. 

The maxim rienio potest esse tenans et do- 
minus " (a person cannot be at the same time 
both landlord and tenant of the same promises) 
docs not mean that a landlord cannot own the 
equity of redemption in respect of a holding as 
a separate interest. By effecting a valid mort- 
gage a tenant splits his right into two parts, 
each of which being distinct from the other. 

It lb compotont to a landlord to take a mort- 
• gage direct from a tenant with an absolute 
occupancy right (a). 

Where an absolute occupancy tenant made a 
valid usufructuary mortgage of his holdi’iig, and 
afterwards surrendered his rights in the tenancy 
to the landlord, it was held that the landlord 
acquired the equity of redemption of such 
bolding. 

Held, also, that the landlord’s more accept- 
ance of rent from the mortgagee in possession 
did not extinguish bis right of redemption. 

t. , 

Mere acceptance of rent from the m^n in 
possession docs not make that man a tenant 
(6). Bali Ram v. Ram Rao Hahratta, 4 N.L. 
R. 67. 

C -V 

Drakb-Bbockman, j.o. 

References (a) 2 G.P.L.R. 16; 14 G.P.Xj* 
R, 9, E, and F. (b) 16 G.P.L.R. 99,^ F, , 

(3) Mortgage-deed — Construction of deed^ 
^Usufructuary mortgage-deed oon^ning a 

personal covenant to pay—^Oovenant does 
not give a right of sale. 
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MorigMge^ConHntted). 

1 

B *— (Binfruqtaayy)-**! Commuted ) . 

. Where a mortgage is in other respects a 
usufruofuary mortgage, the insertion therein of 
a personal covenant to pay the mortgage debt on 
demand unaccompanied by any hypothecation 
of the property, the subject of the nmrtgage, 
cannot alter the character of the mortgage and 
give the mortgagee a right to sell in the event I 
of non-payment. Krishna Bhalohand v. Hari 
Janardhan, 10 Bom. L.B. 615. 

Batchelor and Heaton, jj. 

Reference '. — 21 A. 4, IP. • 

(4) Usufructuary mortgagee dispossessed by 
Court of Wards — Possessmt restored on 
Ward^s death— Pro~notes for arrears ofrentt 
executed byHenants in favour of Court of 
W^ds' manager^ handed over to mort- 
gagee, mthout endorsemenCt '^uit oiiSs» 
18, 43, 55, 57, Act I of VJ02 (Madras). 

If the Court of Wards, which, under direction 
of the Local Government acting under S. 43 of 
Madras Act X of 1902, has disposselled a 
usufructuary mortgagee of the mortgaged pro- 
perty and has administered the estate itself, and 
on the death of the ward, takes uo action under 
S. 57, its power of buperintendeiice ceases %pso 
facto and the property ceases to be the pi'operty 
of a ward within the meaning of S. 43. So iti 
accordance with cl. (2), S. 55, the usufructuary 
mortgagee is entitled to be replaced in possession 
of the mortgaged property. Ho regains the right 
to collect the rents and profits, the effect of 
S. 43 bq^ng not to turn the usufructuary ino^a- 
gco into a simple mortgagee. 

Where the Court of Wards, ou the death of 
the disqualified proprietor, releases the property 
from its superiutendenco and bands over to the 
usufructuary mortgagee, who was dispossessed 
under S. 43 of the Act, inter alia, certain pro- 
missory notes executed by tenants, for arrears 
of rent (due on the, mortgaged property), in 
favoTir of the Court of Wards* manager, 

held than, he having been replaced in possea- 
SffQ of the mortgaged lands in accordance with 
(2), is entitled to sue on those pio-notes 
without obtaining an endorsement from the 
Court of Wards, because, on the death of the 
w^r^ the ^wer of the Court, of Wards havijjg 
•ceased, there was no one who could legally 
endorse the notes. 

e 

Property in a promissory note may also pass 
by ** oper'ation of law.** Sowoav Lpdd Govinda 


Mortgage— (Concluded], 

-G.-HU Bttf wietuaryM 

Doss Krishna Doss Yaya y. Lepati Muneppa 
Maidu, 4 M.L.T.- 341. 

Miller and Sankaran Nair,4j, • 

(5) Mortgagee's right to sue — Prior jusufructu- 

ary mortgage and subsequent hypothecations 
held by plaintiff. 4 ^ 

Where a person holds a usufructuary mort- 
gage «upon<* a |)roperty and two subsequent 
hypothecations on the same, such mortgagee is 
entitled to a decree for sale of the property with 
respect to the hypothecations, but subject to 
the prior usufructuary mortgage. Radfaia- 
krlshnier v. Mnthusami Sholagan, 18 M.L.J. 
504. 

AIunro and Apduh Bajiim, jj, ^ 

References —30 M. 408, R , 29 A. 386, P. 

(6) Decree for sale of property iisufruotuarily 
mortgaged, on default of payment on fixed 
date— Payment of money after fixed dat^ 
Effect of default on mortgagor’s rights — Bate 
of interest after decree for sale. See Transfer 
OP Property Act, No. 65, 3 M.L.T. 281. 

(7) Mortgagee dispossessed of mortgaged pro- 
perty — Bight of usufructuary mortgagee to re- 
cover mortgage-money by sale of mortgaged 

I property. See Transfer op PropertyJ Act 
; (IV of 1882), No. 37, 5 A.L.J. 130. 

I (8) Usufructuary mortgage by tenant— Sub- 
sequent relinquishment to landlord — Bight of 
landlord to ro-entoc— Mortgage or out-and-out 
sale. See Occui’Ancy Holding, No. 2, 12 
^ C.W.N. 878. 

(9) Suit for redemption ,of usufructuary 
mortgage, where S. 12 is observed, is amount 
found due on taking accounts in manner pro- 
vided by S. 13 of Dekkhan Agriculturists’ Belief 
Act— Ascertainment of consideration for mort- 
gage bond not sufficient. See Act XVII of 1879 
(Dekkhan Agriculturists* Belief), No. 4, 10 
Bom. L.B. 745, 

(10) Mortgage with possession —Duty of mort- 
gagee to keep accoun t of rents and profits*— In- 
terest. See Oiv. Piio. Code, No. 9, 95 P.L.B. 
1908. 

Moveable property. 

(1) —, standing timberws under S, 3, Indian 

'B^istration Act— 8. 3, cl. 25 and S. 4 of the 
General Clauses Act.^ ^e Act VIII of 1865, 
Nd. 24, 7 C.L.J. 152. e 

(2) — if includes money. See Accou{iT8(> No* 

7 C.L.J. 279. ' 
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Maafl. 

(1) Resumption o/muafi on miia£.dskT*ii death 
— Subsequent seUlement on his heirs— Their 
rights— Bight of *tenants who are joint 
ewnersffthe holding, as against the tenant- 
'Acquisition of occupancy right— Punjab 
Tetuapoy Act, 1887, S. 5 (J) (i). j 

Where after the death of a muafidar, the * 
muafi is resumoSl and is settled with his heirs, 
the ex-muafidar's heirs are entitled to receive , 
the rent from the land and are ifablc to pay ] 
the land revenue assessed upon it. They can i 
exercise the rights of landlords over the tenants 
who actually cultivate the land Unless the | 
cultivators can show that they have acquired a ' 
right of occijpancy m the land, the\ must be i 
liable to ejectment at the will of the oy-muafi- * 
dar's heirs, with whom the settlement is made. 
The mere facts that the land is land owned in 
common by the whole village, and that some 
members of the proprietary body are the cultiva- 
tors of the land do not give those cultivators 
right of occupancy under S. 5 (1) (b) of the 
Punjab Tenancy Act. Kartar Singh v. Puran, 

3 P.R. 1908 (Eev.)«5 P.W.R, 1908 (Kev.)==lft0 
P.L.R. 1908. 

Wilson, f.c. 

MuItlfariouBneBB. 

See MlSJOlNDKIl. 

Maniolpal Act. 

(1) See Act III of 1881 (BKN(fAL). 

(2) See Act III of 1888 (Bombay) 

(3) See Act III of 1901 (Bombay), 

(4) See Act III of 1898 (Burma). 

(6) See Act TV of 1884 (Madras). 

(6) See Act III op 1904 (Madras), 

(7) See Act I of 1900 (N.W.P.). 

(8) See XX OF 1891 (Punjab). 

Honlclpality. 

(1) ffater connection— Buies framed by the 
Municipality — Construction of the fules. 

The plaintifi, the owner of a house m Surat, 
took m 1898 a water connection from the mam , 
pipe laid by the defendant Municipality. | 
Under the rules, ho was chargeable with one ' 
rupee a month for the water supplied to him | 
and the condition was that his house was not 
to be inhabited by more than three families# ) 
The defendant Municipality made a new set ot 
rules in 1905, under *which they called upon 
the plainti0 to take a separate water connection 
lor Oajh of the larAilKeB living in his house : 
land they thiaatened to cut off the connection 


lIttnicipality--(CoacftM!ed). 

in case of non-compliance. The plain till 
brought this suit to restrain the Municipality 
from BO doing. 

I Held, that under the rules so long as the 
plaintiff occupied a house not inhabited by 
more than three families, he was entitled to the 
water supply. The Surat City Municipality 
y. Tyabali Daudhai, 10 Bom. L.R. 622 = 82 
B. 460. 

Basil Scott, c.j , and Knight, j. 

(2) Suit against Municipal Board, must be 
brought in the corporate name of the Board, 
not in the name of the Chairman. See Act I or 
1900 (Municipality), No. 1, A. W N (1908), 
165 

(3) Municipal OorpoiatioD ^ctmg bona fide 
-Imperative duty and permitted act-c-Courts, 

how far can interfere with acts of a corporation. 
See Bombay Act (111 op 1901, Municipality), 
No. 1, 1 Sind L.R. 228. 

(4) — A<.quisition of land by Municipality— 
Propjcsal to acquire— Acceptance of proposal — 
Difference as to price — Completed contract 
Power of Court to fix price m cases of difference. 
Sec Act III of 1901 (District Municipality), 
No. 2, 10 Bom. L R. 617. 

(5) Power of Municipal Commissioner to 
remove objectionable struc.tures— Exercise of 
the power— Discretion vested in" the com- 
mi«»bJoiier— Court’s interference \^ith the djscre- 
tion— Commissioner can act through agent— 
Right of the party to be heard— Injunction to 
restrain Commissioner from pulling down build- 
ing*. Sec Act 111 of 1888 (City of Bombay 
Municipality), No. 1, 10 Bom L R. 821. 

MuFdep. 

Whether, disqualifies murderer from succeed- 
ing to the estate of the murdered person. See 
Hindu Ijaw (Iniieritanck), No. 1, 18 M.L.J. 

70. 

Mutation proceedingB. « 

(1) Presumption— Burden of pt oof 
Held, that the mutation m favour of the 
defendant was surrounded by suspicious circum- 
stances and that*he had failed to prove that be 
was legitimate son of his father. Kadir Bakhaah 
Y. Asis Muhammad, 200 P.L.B. 1908. 

• Sir Willi A itf Clark, o.j ., and^Bkid,*!!. 

(1-a) Whether mutation of names o£ transler 
of j^Bsession will oonfei title, where law re- 
quires registered deed. Ebe Tbaubiibb of 
Pbopsjrty Aqt, No. 8, 11 0.0. 301* 
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Mutation j^vowMfki^-iComluded). , Native Btates— (Continued). 

(2) Mutatioa putt^ referring to old puttah j and undoubtedly Hyderabad territory for a put- 

oreating permanent interost-Purpose of reference 1 pose wholly imoonnected with military requira- 
being to ^ow proportionate rent — Puttah is con- | ments. , 

firmatorv. See Ejbctment, No. 5, 8 C.L.J. 513, i 

«L uui. ouo *-.,1111 , , I appellants, who wore members of tne 

(3) Assertion of proprietary right by mortgagee parsi community, claimed that the foundeits of 
after invalid foreclosure proceedings, poupled the Parsi Tower of Silence, which stands on a 
with mutation m revenue records m his favour, portion of certain laud, situated in the Secun- 


whether amounts to adverse possession. Sec 
Moktoagk (Pokeclosure), No. C, 90 P.L.R. 
1908. 

Mutts. 

OonditiQiis of election of n^fik>ants to mutts 
standing in the relation of superior and inferior 
— Capacity of mahanis to transfer their powers. 
See Religious Endowments, No 7, 8 CL J. 
499. 

« 

Mutwalit 

, whether infant can be appointed See 

Rhlkj LOUS Endowment, No. 5, 8 C.L.J 196. 

Native states. 

(1) Location of British troops in-^Power of 
Cantonment authorities as to grant or user 
of land — Treaty ^ absence of- -Power res- 
tricted to military purposes— Land belongs 
to State--; Par st Tower of Silence, grant of 
land for — Control of Cantonment authori- 
ties. 

The Hyderabad Subsidiary Force which had 1 
its he§d-quarters in the Secunderabad canton- - 
ment, was a force in the era ploy mont of the * 
East India Company and commanded by the 
Company’s officers, but maintained, by agree- I 
ment, in*Hyderabad territory for the protecBon 
of the Nizam. There never was in existence 
any treaty prescribing the limits of the powers 
of the Nizam’s officers on the one hand, and 
the military commander commanding the 
Hyderabad Subsidiary Force on the other, with 
respect to the management, control, and dis- 
position of the can,tonmont and the land com- 
prised in it. When the hfizam’s Government 
admitted a British force within its territory, 
and allotted to it Secunderabad cantonment as 
its bead-quarters, it no doubt, by necessary 
implication, ooi^veyod to the military authori- 
ties all powers of jurisdiction, ontrol and 
mauagemeut incident to maintaining the effi- 
ciency and the discipline of ^ the troops, the 
peace and gdbd order and convenient use of tlfe 
cantonmqpt. But it would be going « long way 
beyond this to hold that the officer oommaflid- 
iug the troops was empowered to alienate, in 
perpetuity, land forming part of tha cantonment 


derabad cantonment, wore in* their life-time 
owners of the land in question, and that the pro- 
perty had deVolvcd upon themselves as descend- 
ants, and representative in title, of the original 
founders. The Respondents, who were also 
members of the Parsi community, contended 
that the land in question bad been granted to 
the whole Parsi community for a public purpose, 
and to enure for the benefit of the community 
generally for all time by the cantonment 
authority. The most important document* 
relied upon by the Appellants was issued by an 
; Officer of the llj derabad State and purporting to 
I express a transaction, by which the State had 
' assented to the grant of the land iii question tP 
i the founders, and directed possession of it to be 
dolivorcd to them Another documentin evidence 
also obtained on behalf of the founders, through 
their agent, purported to be issued by the author- 
ity of the Brigadier commanding the Hydera- 
bad Subsidiary Force and to certify that the 
Parsis of Secunderabad had permission to en- 
close the land in question, which was given for 
a tower to be built on it. 

Held — Tli.‘it tho considerations set out above 
must be borne in ramd ni estimating tho effect 
of the two documents , that the first, emana- 
ting from tho State, pui ported to deal with 
and enforce, a grant of the laiid to the founders 
by name, and the delivery of possession to 
them , that the second document, emanating 
from the cantonment authorities, did not deal 
with title or possession, but gave permission 
to use the land, already conveyed, for the 
particular purpose of a Tower of Silence, and 
to enclose the land, which were matters obvi- 
ously within the discretion of the commanding 
officer, and that the effect of the two documents, 
was to show a good title in the founders, and 
not m the Parsi community. PeBtonJi JlvanJI 
Y. Shapurji Edulji Chinoy, 12* C.W.N. 465 
(PC.). 

* Loud Robertson, Lord Collins, and Sib 
Arthur Wilson. ^ 

(2) Appeal from Gkivernor-Generars agent in 
Bhopal to Privy Council, whether allowable, 
Bee Arbitration, No, 3, 12 C.W.N. 585 (P.G.). 
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Maiive %i9,%ti§-^(Go^ltidei). 

(3) Tipperah Eaj<*-Siicc6S8ion to the zomin- 
dari-^nriRdiction of Bnfcish Court. See Juris- 
DICTION (General), No. 4, 12 O.W.N, 777. 

NftoeBsity... 

f “ 

Legal neoessity depends on facts of each case. 
See Hindu Law (Reversioners), No 6, 8 
O.L.J. 468. 

i 

Netfllgcinoe. 

(1) Municipality allowing by thoir, •storm 
water to flood another’s land— .Misfeasance. See 
Tort, No. 1, 10 Bom. L.R. 498. 

(2) Mortgage— Notice — Whether failure to 
o*btam title-deeds will be gross negligence, under 
B. 78, Transfer of Property Act. See Transfer 
OF Property Act, No. 41, 4 M.L.T. 217. 

« (3) Execution of decree for rent due— Third 
person’s property unintentionally sold in exe- 
cution— Third person suing decree-holder for 
damages— Dccroe-holder not liable as for ncgli- 
jgnee, but for conversion— No contributory 
negligence, where action not based on negli- 
genoe. See Tort, No. 6, 129 P.R. 1908 


Noabad. 

t 

Noabad taluk, nature of settlement of -^Re- 
settlement of such taluk, meaning of. See 
Limitation Act, No. 48, 8 C.L.J. 47(f. 

Koii-Joindep of parties. 

Non- joinder of necessary parties -Effect. 
See Partnership, No. 4, 1 Sind L.R. 191. 

Northern India Canal and Drainage Act. 

See Act VIII or 1873. 

N.W P. and Oudh Kannogos and Patwaria 
Act. 

See Act IX of 1889. 

Notice. 

* 

(1) — to quit, whether necessary for maintain - 
ability of suit for ejectment of defendant, where 
defendant refuses to pay reasonable rent and 
sets up mokitrait pottah. See Act VIII of 
1865, No. 1, 7 C.L.J. 191. 

(2) — of claim under S. 77 of Indian Railways 
Act on whom to be served. See Act IX of 1890 
(Railways), No. 5, 12 O.W.N. 450. 


Negotiable Instruments. 

(1) Dishonoured bill— Plaintiff tahing it U2> 
and paying it — Plaintiff's right to sue. 

After a bill was dishonoured, the plaintiff, who 
had endorsed it over, was called upon to take it 
up, and he did take it up. 

He had given it as conditional payment to 
his endorsee, and on its being dishonoured be 
paid the endorsee and got back the bill. 

Held, that, under such circumstances, the 
plaintiff had a clear right to sue (a). Alagappa 
Chetty V. Karnppayya Pillai, 3 M.L.T. 239- 
Wallis, j. 

Reference .—(a) 30 Al. 441, F, 

(2) Hindu joint family firm —Credit of the firm 
pledged by a negotiable instrument by a mem- 
ber with authority to do the same— Liability 
of the firm. See Hindu Law (Joint Family), 
No. lO/U, 10 Bom. L.R. 668. 

(3) Whether plaintiff acquired title by negotia- 
tion of promi^ory note, where previous endorse- 
ment was not struck out and a bare endorse- 
ment in blank and delivery were made to 
plaintiff's master who gave it to plaintiff for 
filing suit on it. Promissory Note, 
No. 1,414 Bur* L.B. 25. 

Ncifo^blt iMtemealtti Aet. 

BeeActt ICXVfw ifiSl. 


(3) Service of notice by post — Presumption 
I —Question of fact. See Civ. Pro, Code, No, 14, 
'7 0.L.J. 251. 

(4) Proof of service of, under S. 167 of the 
Bengal Tenancy Act. See Posbesmon, No. 3, 7 
C.L.J. 262. 

I t 

I (5) Mortgagor appearing to contest Hlefec- 
• tive notice of foreclosure issued under Reg. 
I XVII of 1806 and offering to pay proper per- 
j 6o^.\s— Whether such appearance and offer 
I amount to waiver of right to take advantage 
I of defects in the notice in a subsequent suit by 
I him for redemption. Bee Mortgage (Redemp- 
tion), No. 8, 28 P.R. 1908. 

(6) Purchaser of property, subject to unre- 
gistered mortgage not compulsorily registrable 
—Purchaser having notice of such mortgage 
before registration A sale-deed— Whether mort- 
gage binding on purchaser. See BEOiSTtATlON 
ACT (HI of 1877), No. 19, A.W.N. (1908), 99. 

(7) Four days’ notice whether sufficient in 
law. See Appeal (Second Appeal), No. 2, 3 
M.L.T. 293. 

(8) Father of minor son having notice of 
fket— Minor son cannot plead Want of ifctioe. 
See Contract Act, No. 38, 137^P.L.B. 1908. 

^9) Execution of decree— Absence of notioe 
to judgment-debtor -Proolunation of eale^ 
Sale at undervalue— Non-issue of notice not 
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Kotioe— (Cono^tM20(2||. 


material irregu1a|ity under S. 311, G.P 0., but 
irregularity m proceedings anterior to con- 
ducting* sale, See Civ. Pno. Code, No. 210, 10 
Bom. L.B. 752. 


(10) Application for transmission of decree— 
Execution— Court which should issue ^notice — 
Discretion— Court to which decree is to be 
transmitted to issue notice See Civ. Pro. 
Code, No. 118, 12 C.W.N. 897. 

(11) Service of notice — Service on the outer 

door of the house in which the person to whom I 
the notice was addressed woshs as an employee- I 
Not good service. See Civ. Pno. Code, No 70, I 
8CL.J. 294. i 

* i 

(12) — to quit — Proper form— Addition of | 
clause charging for holding on — Waiver, See | 
LandlRrd and Tenant, No. 24, 12C.W N.1059 | 

(13) — of suit for injunction, w6othor necessary 
against, officials acting not as such — Civ. Pro. 
Code, S. 424 See Court of Wards, No. 3, 12 
C.W.N. 1065. 


(14) Contents of a valid notice under S 51 of 
Reg. VIII of 1793 (Bengal Decennial Settle- 
ment). See Reg. VIII op 1793 (Bengal Decen- 
nial Settlement), No, 1, 8 C.L.J. 329. 


(15) — of action whether necessary, under S. 

156 (1), Local Boards Act, in suit for injunction. 
See Act V 1884 (Local Boards), No. 2, 4 
M.fi.T. 209. * I 

(16) Notice to pleader if notice to client. Sec | 

Practice, No. 17, 13 C W.N. 142. * I 


(17) 'Landlord and tenant— Notice to cjTlit — ; 
Demand of increased rent or ejectment in the 
alternative. See Landlord and Tenant No. 
81, 13 C.W.N. 140. 

(18) Hundi payable at sight— Holder agree- 
ing to arrangement with acceptor for payment 
— Notice of dishonour, omission to give — effect 
on drawer’s liability. S^e Act XXVI of 1881 
(N-^otiable Instruments), No. 2, 12 C.W.N. 
644. 

* (19) Conditions under which tenant will not 
be entitled to the usual notice to quit. See 
Landlord and Tenant, No. 3, 3 M.L.T. 265, 

(20) Whether transferee to be fixed with 
notiioo, if he has not exercised utmost care, gee * 
Transfer op< Property Act, No. 8-a, 14 Bur. 
L.R. 8i9, 

f 

See Act X of 1873, • 


Oooupancy holding. 

(1) Vo»-frana/erfl62e— Purchase by landlord in 
execution of money ’decree^ whether subject 
to pr^evious mortgage — Estoppel — Evidence 

^Act [I of 1872), S. 115. 

Where in execution of a money decree, the 
landlords of a uon-transferablc occupancy hold- 
ing purchased tho holding after it had been 
mortga^^ed by the tenants uf favour a third 
party. 

Held, tliat m a suit by the latter to cuforco 
the mortgage, the landlords were not estopped 
from setting up the defence that the holding 
was not transferable \Mthout their consent. 

• 

That tho sale of the holding by the landlords 
did not .tmount to a rcpicscjitat.On that it was 
ticansforable without their consent, but only 
that it was transferable with their consent. « 

That the landlords did not merely purchase 
the equity of redemption, the English law of 
mortgage not being applicable to the case. 

The law of Cbtoppel in force in this country 
is contained m B. 115 of the Evidence Act (ft). 
Bibi Asmatunnessa Katun Baheba v. Haren- 
dpa Lai Biswas, 12 C W.N. 721 r*. 8 C.L.J. 

29. 

RAMriNl, C.J., AND RyVES, J. 

Reference (a) 11 0 W.N. 76, t>. 

(2) Transferability— Usage— Urowmg usage 
not sufficient— Usufructuary mortgage by 
tenant- Subsequent relinquishment to land- 
li^rd — Right of landlord to re-enter — Mort- 
gage or out-and-out sale 

In 1894 an occupancy ryot executed a usu- 
fructuary mortgage of the holding, put tho 
mortgagee in possession, and though it was 
arranged that the tenant would continue to 
pay rent to the landlord, the tenant left the 
village and abandoned all connection with the 
land. In 1901, the tenant exocuted a deed of 
relinquishment iu favour of the landlord, and 
surrendered the land to him, and it did not 
appear that he paid any rent since. 

Brett, 7. held, on second appeal, upon a con- 
sideration of the terms of the mortgage-bond and ^ 
the oircumstanoes connoted with the transac- 
tion, that although the document purported to 
be a usufructuary mortgage for sixty years, the 
transaction was really Rn out-and-out sale and 
the deed was drawn up in that form^in ordec^n, 
to evade the provisions of law against th« ‘ 
transfer of occupancy-holdings. 
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Ocoupanoy holding— (Continued) 

Held by Eantpim^ C.J, and Mitra, J.— That 
apart from sach considerations, the moment 
the deed of relinquishment was exooutod by 
the tenant, the landlord became entitled to re- 
enter^ ' 

A growing usage of transferability of occu- 
pancy holi^ings is of no effect against the land- 
lord. The usagCf to be ofFootive, must have 
already* grown up (a). Rajendra Kishore < 
Adhikarl y. Chandra Nath Dutt, TAO W.N‘878 | 

BaMPINI, C.J. Also MiTllA, J. 

References —(a) 10 O.W N 497 and 10 C VV. j 
N. 719, rehed on. ! 

• I 

(3) Non- transfer able -Transfer, if may be i 
questioue^^ by transferor's lieirs — Tranufei 
by Will — Void or voidable — handloid's 

« option. 

The transfer of an occupancy holding which is 
not transferable by local custom or usage, is not 
a void transaction. It is binding between the 
paj^ties, namely, the transferor and the trans- 
feree, and all persons claiming through them, 
and is voidable only at the option of the land- 
lord. 

The heirs of an occupancy raiyat would there- 
fore be bound by a transfer of the holding made 
by will (a). Hari Das Bairagi v. Udoy 
Chandra Das Bairagi, 12 G.W.N. 1080-8 G. 
LJ. 261. 

Doss, J. 

References. —(a) i (\\V.N. 079, 2 G.W.N. 
cclxxix, G G.W.N. 624 , 11 G.W N. 76, relied on. 

(4) Validity of mortgage by occupancy tenant. 

A temporary transfer, whether in the form 

of a mortgage or otherwise, by an occupancy 
tenant, in favour of his land-holder, is valid. 

Mithan Runwar v MusammatBehsa, 11 O.G. 
345. 

PlGGOTT, A.J.C. 

References:— (1) 2 O.G. 204; (2) 6 O.G. 331, B, 

(5) Transferability of, local usage of— Evidence | 
to prove — Transferee allowed to hold and pay 
rant as iriarfatdar— Mutation of name on pay- 
ment of selami. See Landlord and Tenant, 
No. 8, 12 C.W.N. 639. 

(6) Tenant dispossessed by auction purchaser 
upon sale by landlord-*- Suit to recover— Limi- , 
tation. See Act Vlll ob^ 1885 (Bengal 
TenanoV), No. 33, 13 C..W.N. 108. 

(7) Suchession to occupancy— Punjab Tenancy 
Act, Ss. Ill and 113- BSght of person to settle, 
hy written agreement, a course of succession 


Occupancy holding->{Couciuded). 
different from that prescribed in the Act. Sec 
Act XVI of 1887 (Punjab TENANcy), No. 13, 
130 P.R. 1907 =76 P.L.R. 1908. . 

Occupancy rights. 

.(1) Suit by landlord to resume occupancy 
right after the death of widow of late tenant 
— Plea of adverse possession by one holding 
under widoiCt validity of. 

In a suit by proprietors to eject a person who 
set up title as ocoupanoy tenant, immediately 
after the death of the widow' of the previous 
tenant, the defendant sot up adverse possession, 
based on mutation of names in his favour 
during the widow’s lifetime, on a subsequent 
possession as ooimpancy tenant and on an un- 
successful application by the father of some of 
the plaintiffs, and failure by them to sue m a 
Givil Court as directed by the Revenue authoi- 
ities. Held, tliat the plaintiff was not bound 
to sue till after the death of the widow and 
that S. 0 of the Tenancy Act would preclude 
the acquisition by mere lapse of time of a right 
of occupancy. The suit was, therefore, not 
barred by limitation and the defendant could 
I not set up a claim by adverse possession. Jleld 
also, that the plea that the defendant’s posses- 
sion was adverse to bis adoptive mother, and 
through her to the plaintiffs, was not valid. 
Ganda Singh y. Kalm Khan, GO P.K. 1908= 
109 P.W R. 1908. 

4 

i * Beii), j. 

References : -43 P.R. 4895, It , 73 P.B. 1900, 
* and 12 C. 484 (P.C ), D. 

1 r» tr * 

(2) Successioih to, on the death of a tenant- 
in-common-Aliences not joint-tenants where 
their shares are definitely specified — Jus 

; accrofecendi— 0 / occupied'' in 
j . 59, Act XVI of 1887 i Punjab Tenancy). 

I A mortgage or other alienation in favour of 
j several persons, in which the shares of the 
I several alienees arc definitely specified, does not 
constitute those alienees joint- tenants. I&ey 
^ are tenants-in-common and there is no jus 
accrescendi between them. 

Sembk.—The word occupied ” in S. 59, 
Act XVI of 1887, means actually occupied and 
does not include an occupation which is merely 
sui^h by implication of law. Khan .Singb y. 
Hardit Singh, 100 P.R. 1908. 

Pattigan and Lal Ghand, jj, * 

(3) Succession to—Prestmfftion from long 
posseasiorim 
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Oeeopanoy vlghU--^{Concluded). 

lo a case of succession to occupancy rights 
by the collaterals of tho last tenant, Jteld that, 
where tlie father of tho deceased tenant, who 
was entered in the annual papois as a hereditary ' 
cultivator, is shown to have been in possession | 
of the holding for 50 years, it may bo presumed ; 
that it descended to the father from the grand- i 
father Sipadar Khan v. Kadheru, 101 P.H 
1908 i 

Rattii.an AM) Lai. Chanu, jj, i 

(t) Acquisition of— Rcjsumption of nmafi on 
muafidar's death— Subsequent settloinoiit on 
his heirs — Their iigJita — Rights of tenants who | 
are joint owners of the holding as against the . 
belts. See MuAPr, No. 1, 3 I\R. 1008 (Rev.), | 

* I 

(5) Origin and presumption as to occiipancv. 

See WAJin-UL-aK/ No 3, 4 N.L.R. 149 
» 

Official Assignee. 

1 

Competency of OfTicial Assignee to bring 
suit on ‘l)ehalf of insolvent, where order for 
withdrawal of petitior, foi insolvency was passed 
by Court, subs(‘qiient to \esting order, but 
rules for withdrawal jind revocation wore not 
drawn up See In8oi/Vknc\ Act (11 and 12 
Vic. c 40), No. 1, 10 Bom L.R. 178. 

Order. 

(1) — refusing to re-admit appeal rejected for 
appellant’s failure to fuinish security for costs 
of respondent, under S. 549, Civ Ibo Code. 
See Crv. Puo, Coni!:, No. 298, 5 A.L.rJ. 109 

(2) — passed on execution application opposed , 

on the ground that property was trust property, * 
whether appealable— Proper course is to bring* | 
separate suit See Civ. Piiu Codk, No. 148, 18 ! 
M.L J. 21. ; 

(3) - -refusing to giant ^alo-certificate whether | 

appealable— Conditions for being appealable. ! 
See Civ. Pito. Codk, No. 143, 7 O.L.J. 436. | 


Order— (ConcZwdtfd), 

(6) — giving leave to withdraw suit and file 
fresh one on same cause of action— Registrar 
granting leave to lostHtute suit -Order ultra 
vties — Order one directing plaint to be returned 
to plaintiff. See Civ. Piio. CoDi^ No 284, 12 
C.WN 921. 

» 

(7) — directing rc-opeiiing of settled accennts 
IS a decree. See Civ Pno cIidk, No d. 12 0. 
W.N 1102. 

» j 

(8) Compensation money paid to Hindu 
widow— Reversioner’s application for reference 
to Civil Court— Order bv Judge on reference 
diiectmg refund of money ahcadvpaid by Ciol* 
lector— Order not one under S. 32, Land Acqui- 
sition Act — Tnc,ompetcnt‘y of Judge to proceed 
under S. 32 — No appeal from order under S, 32 
— Power of High Couitto interfere m revision 
See Act I op 1894 (Land Acqi isition), No. 19, 
12 C.W.N. 1039. 

(9) — sanctioning compromise under S. 267-A, 
C P.C , whether new decree or order suUse- 
quont to deciee directing payment within the 
moaning of S 230 (6), C P.C. See On. Pho. 

! OoDj.., No. 121, 4 M.L.T. 233. 

(10) — cransgressnig decree— Effect, See Civ, 
Piio. Code, No. 198, 4 M.L.T. 352. 

Order Sheet. 

Ex parto order in, cvidciitiary value of. See 
On. Pko. Code, No 14, 7 C L.J. 261 

Orthamulyani lease 

— , suit for possession based on title of — 
Article of Limitation Act .ipplicabie, S. 144. 
Sec Limitation Act, No. 77, 3 M.L T. 241. 

Oudh Laws Act. 


(4) — dismissing application lo set aside ^ale 

for non-issue of notice to judgment-debtor and 
for consequent sale at under-value —Order falls 
under S. 244 (c), 43 P.^., and appealable as 
deSlree. See Civ, Pro. Codk, No. 210, 10 Bom. | 
L.R. 752. ; 

(5) — ^passed by Judge under S. 332 not one 
referred to ia Art. 14, Limitation Act— Order 
passed under 1^ 332, O.P.C , restoring posses- 
sion given in execution of decree is one made 
in ^execution proceedings by the Court and not i 
Civil Court’s order in proceeding other &an 
suit— Art. 13, Limitation Act, inapplicable to 
such case. See Limitation Act, No.% 7, 10 
Bom; L.R, 749. • 


See Act XVITI up 1876 (Oudh). 

OuBter. 

Plaintiff entitled tc joint pos.session — Plain- 
tiff ousted from such possession— Suit by plain- 
tiff for exclusive posse.ssiori— Right of plaintiff 
to damages for ouster. See Damages, No. 2, 
3 M.L.T. 277. 

Owelty-money. 

—duo to other sharers of joint estates by a 
co-sharer, creation of charge for, on share allot- 
ted to him in partition— Mortgage of his un- 
divided share — priority. See PAiiTindN, No, Ai 
12 C.W.N. 373. 


3763 — 51* 
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Fitkky adat, agenoy* 

(1) Place of performan/ce of a contract by a 
pakka adatiar— Jurisdiction. 

In the case of Pakkyadat agency, the place 
of payment is the place where the constituent 
rosideb unless he has chosen to fis another 
place by express direction. Kedarmal Bhar« 
mal T. Surajmal GoYindram, 10 Bom. L.B. 
1230. I 

Chanda VARKAR and Batchelor, Ja. 

Paper Currency Act- ^ * 

See Act XX of 1882. 

Pardanishin lady. 

Attestation of zurpeshgi patta executed by. 
See Transfer of Property Act, No. 31 13 
O.W.N, 40. ' 

Farsi Marriage and Divorce Act. 

See Act XV of 1865. 

Parties. 

(1) Assignment pendente tite— Addition of 
assignee as co-defendant after the period of 
limitation, See Limitation Act, No. 31, 3 P.R. 
1907. 

(2) — to suit for sale of mortgaged property 
by prior incumbranoer--%Non-joinder of puisne 
mortgagees, effect of. See Mortgage (Sale), 
No. 1, 64 P.R. 1908. 

(3) Beneficiary joined as co-plaintiff on appeal 
when plaintiff-trustee surrenders decree. See 
Hindu Temple, No. 1, 12 O.W.N. 946. 

(4) Whether Grown h a necessary party in 
suit relating to mosque. See Mahombdan Law 
(Wakp), No. 4, 13 O.W.N. 26. 

(6) Secretary of State or corporation for 
whose benefit land is acquired— if necessary 
party to a reference under Land Acquisition 
Act. See Act I of 1894 (Land Acquisition), 
No. 12, 13 O.W.N. 116. 

(6) Suit for partition hyputnidarc against dur- 
pvAnidara of eo-putntdars — Who are necessary 
partiesijo suit. See Partition, No. 3, 7 G.L.J. 
449. 

Partition.. 

(1) Partition, partial^Co^otewrs, not menn- 
bers of joint family^Smt, if maintainable, 

t 

One of the co-owners of an estate sued the 
other co-owners for partition of chowkidari 
chakran lands of one village only of the 
estate. 

Beldt \hat the ^ reasons against the partial 
partition of |oint lami'y property did not apply 
toisnch sTease and the suit was mMntaiuable(d). 


Partition— (Coafinued). 

Syed Hablbnr Rasul Abdul Faiz v. Ashlta 
Mohan Ghosh, 12 O.W.N. 640. 

Bampini and Sharfuddin, jj. * 

Beferences (o) 28 A. 89, F ; 7 0. 577, com- 
mented upon ; and 1 0 L. J. 40, relied on. 

(2) Common xnllage land for tethering cattle^ 
whether open to paititxon among propru- 
tore. 

Common land in a village, which the co- 
sharers have been in the habit of tethering cattle 
on, IS not to be regarded as land dedicated as 
such to a common purpose. So, though the 
Record of rights, describing such lands as 3 omt 
property, is silent as to their li ability to parti- 
I tion, yet from Vhc right of transfer of such 
j lands provided for bj the said Record, a right 
j to bring them to partition is impliedly t’uferri- 
j ble. Makhan Singh y. Ishar Singh, 136 P.R. 

I 1906=118 P.L.fe. 1908. 

I Reid, c.j, 

: (3) Partition, suit for — Pnr/i/— Co-putnidar 

i and not darputnidar necessary party 

j A person holding a permanent interest, 
though an interest of an inferior grade, may 
I bring a suit for partition, as against persons 
! who hold interests of a superior grade (a). 

I In a suit for partition by putnidars against 
j darpiitnidars under his co-putnidars^ the co- 
! putnidars must be made parties ^ but a dar- 
j puinidar is not a nccossary party in a suit for 
' partition (6), if his putnidar is made a party 
^and if such a puimdar does not wish to avoid 
the responsibility which attaches to a party in 
a partition suit, that is, to see that the parti- 
tion is carried out ,in a fair and equitable 
manner. Upendra Chandra Singh a Roy v. 
Mahomed Faiz Chowdhry, 7 G.L.J. 449-12 
O.W.N. 670. 

Mitra and Gabpersz, JJ. 

References . — (a) 24 0. 575 ; 1 G.L.J. 40 ; 
5 G.L.J. 643, relied of^ (&)p G.L.J. 205, R. 

(4) Mortgage o undivided share-^Allottlfynt 
of property on partition’^Charge for owelty 
money-apriority^ ^ 

In the absence of any suggestion or evidence 
that the partition of a joint esta^ was unfairly 
or improperly made to defeat the claims of 
, creditors, the sharers thereof, who have^ to 
recJSve sums of money by way of ov^lty from 
a 00 -sharer under a partition decree, crQfiting a 
ebargb on the allotment made to him, have 
priority over the mortgagees tf>f his undivided 
share in the joiat estate. 
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PartlttoB— (Continued). 

The fact that the mortgagor co-Bharar entered 
into possesBion of the allotment 'made to him, 
before paying the owelty-money for which 
there was a charge created, did not alter or 
affect the position* Bhahebzadah Mahomed 
Kazim Shah y. Robept Savi Hills, 12 C.W.N. 
873 «35 C. 386. 

Maclean, c j., Stephen and Woodhopfe, 

jj. 

(6) Partition — Mode of partition — Share- 
holder's right to retain yossession—Hovi to 
deal mth occupancy hjolding — Act XVII of 
188?f Ss, 110 and llS^Mouza Pakki Bha- 
thi, Tahsil Fazilka 

In the partition case of a omt holding of 
land m Mouza Pakki Bhathi, Tahsil Fazilka : 

Hdld, that possoBsion should be respected up 
to the extent of each shareholder’s share in 
each of the different classes of land, and, as re- 
gards the area occupied by hereditary tenants, 
the holding of each tenant should not be split 
up into pieces, but that each such holding 
should go as a whole. Ghandan Khan Y. Fatah 
Mohammad, 2 P.W.B. 1908 (Bev). 

Douie, Financial Commissioneu. 

(6)— 0 / joint yroperty^^Portion omitted by 
mistake — Fresh suit for yatiition or joint 
possessions if maintainable— Co-owner , 
adverse possession by. 

Where, in a suit for the partition of joint 
property, by reason of a mistake of the parties 
which was shared by the Commissioner w|^o 
was^ appointed to make the partition, a certain 
portion of the property was omitted from the 
report and the final deeree^did not deal with the 
lands comprised in that portion. 

fikfd— That the effect of the decree was to 
leave uneffected the joint title and possession of 
the parties in the lands omitted in ^hc decree. 

That such lauds may be partitioned in a 
subsequent suit at thb instance of one of the 
^ties* 

A mere determination of the shares by the 
preliminary decree is not tantamount to parti- 
tion. • 

The entry into and possession of land under 
the common title by one co-owner will not be 
^Burned to be adverse tt the others, b^t will 
ordinarily be held to be for the benefit of all. 

A oo«tenant will not be permitted Ih claim 
the proteotionol the statute of limitation, un- 
less it clearly appears Miat he has repudiated the 


Pavtition— (Cenftnued)* 

title of his co-tenant and is holding adversely 
to him. It must further be established that 
the fact of the adverse holding was brought 
home to the co-owncr. 

The possession of a wrong-d(jer caifnot be 
constructively extended over lands^not actually 
m his possession. Jogendra Nath Roy y. 
Baladeb Das Harwari, d2 Cy. W.N. 127 »6 
C L.J. 735. 

• M00:ftER,TEF AND CASFEUfiZ, JJ. 

(7) Jurisdiction of Civil and Hevenue Courts 
—Act XIX of 1873, Ss. J32, HI— United 
Provinces Land Hevenue Act {HI of 1^1, 
Local), S. 233 {k). 

Where the whole of a villSge was under 
partition in the Kevenuo Court, and that Court 
directed that the village should be divided hito 
26 mahals, one of which, the mahal of the non- 
applicants for partition, should consist of 12 
paths, but rightly or wrongly land which should 
have formed part of the mahal of the jeon- 
applicants was allotted to one of the other 
mahals, held, that this was a question relating 
to the partition or union of mahals, and the 
remedy of the party aggrieved was an appeal 
against the order confirming the partition and 
not a suit in the Civil Court. Tirben! Bahai 
Jagannath, 5 A L.J. 725. 

Banbuji, j. 

Reference : — 20 A, W.N. 11, D 

(8) — of lands not paying revenue to Govern- 
ment, suit for, pending till final decree passed 
under S. 39G, O.P C., ordering division by metes 
and bounds— -Competency of Court to pass such 
decree of its own accord. See Civ. Pno. Code, 

No. 243, 18 M.L.J. 23. 

(9) Decree for — Power of Court to order sale 
instead of division. See Act IV op 1893 (Parti- 
tion), No. 1, 10 Bom. L.B. 23, 

(10) - between co-owners, whether injuriously 
affects rights of tenants possessed before parti- 
tion* See Landlobd and Tenant, No, 6,‘ 5 
A.L.J. 237. 

(11) Effect of, on joint liability of tenants to 
pay entire rent to landlord— ^Separate suit for 
rent against each tenant, whether necessary. 

See Landlord and Tenant, No. 14, 12 C.W.N. • 
508. 

(12) Right of purchaser of portkm ‘only .of 
shamilat land to claim partial— of it. See 

MiLAT Land, No. 1, 32 P.R. 1908, * \ 
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Pariition— 

(18) Between landlords — Whether it can aifect 
the rights of tenant. See Ijandlokp a nh Ten- 
ant, No. 10, 2 A.Ij.J. 58H. 

See also Casks irNhEu Hindi Law, Pahti- 
CroN . V 

(14) List? of money bonds and land^ prepared 
by members* of a joint Hindu family indicating 
what portion has i^ooo to the shaic of each at 
a pnvatef partition, whether to be deemed in- 
struments of partition within the n^?aniiig of 
S. 2 (15) of the Stamp Act See St ami* Act 
( tl of 1899), No 4, 10r>om h.K. 7i8. 

(15) Plaintiff entitled to a share only of ^oint 
projt'^rty suing in ejeotnienl — Whether suit can 
be treat€»d as ouc* for partition See Kjlotmi nt, 
No. 4, 4 M.LTf il5 

(Iff) Deed of partition not registered, value of. 
Setf REuihiUATioN Act, No. 5, 4 M L T. 354. 

(17) — IS a right incident to that of co-owners 

—Agreement not to partition for an indefinite 
period, not enforceable Sec Co-owneh, No. 3, 5 1 
A.L«T. 072. j 

(18) Suit for — C iv, l^io. Code, S. 502 — Re- j 

mand — Appeal— Court-fee. See Ai*i*EAii, No. 3, j 
A.W.N (1908), 40. I 

(19) — method of — Court can allot to the share i 
of one co-paiceiier property alienated by him, | 
if interests of other co-par(‘eners allow it. See j 
Hindi Law (PAitmioN), No. 1, 17 M.L.J. G17. | 

(20) Act HI of 1901 (U P. Land Revenue), | 
S. 233 (A), N.W.P. Land Revenue Act, 1873, Ss. j 
132, 241 — Civil and Resenue Courts — Jurisdic- 
tion. See Act XIX or 1873 (Land Revence, 
N.W.P. ), No. 1, A.W N. (1908), 274 

(21) Maintainability of suit for paitition by 
assignee from purchaser in execution-sale — 
Insolvency of judgment-debtor prior to execu- 
tion sale. See In -» nr A PNC Y Act, No. 2 4 M.L.T. 
188. 

Partition Act 

Sec Act IV ok 1898. 

partnership. 

bii co-par t/ter — Hatchitta — Ma- 
terial alteration by a partner to set up ex- 
clusive title to debt-^Suif on behalf of firm 
— Maintainability— Claim, if tv be dis- 
allowed tv the extent^ of the interest of the 
fraudulent partner— Appor'tionment, before 
dissolution. 

0 

A fr;ai%(d fommitted by a partner while acting 
on bis own separate aoc >ilhit and not as agent 
lor the drm is not* imputable to the firm 


Partnership— (Con^iwMifd). 

although had he not been connected with the 
firm he might not have been in a position to 
commit the fraud. » 

Where one of the partners of a firm sued to 
recover a debt which was really due to the firm 
on the allegation that it w'as duo to himself 
and not to the firm and bis suit was dismissed 
on che ground that he had materially' altered 
the hatchitta executed bj the debtor by strik- 
ing out ibo other partner’s name without the 
debtor's consent 

Held, that tbe other partners were not pre- 
cluded from suing foi the debt on behalf of the 
firm, making the firbt-mentioned partner a 
defendant in the ^nt (a). 

That it was not open to the Court in such a 
suit to give them a decree for such pQrtion 
onl> of the claim as repiesenttd their share m 
the firm. 

Que^tions leg.krdiiig the share of the debt to 
bo allocated to tho partners inter se can only 
bo decided when the accounts of the partner- 
ship are taken. Munshi Baslruddin Mulliok 
Y. Supja Kumar Naik, 12 C W.N. 716 

Hauhinoton and Holmwood, jj. 

liefer ences — (n) 2 R.R. 390-4 Term. Rep, 
320 . 30 C. 812, Z>. 

(2) J^Jxpulsion of ^one member b(f otherst if 
causes dissolution— Contract Act (IX of 
i872), S 253 (7)Suit for account or disso- 

, luiton by excluded partner— Limitation — 
Li^nitation Act (XV ofl8f7), Sch. II, Arts, 
100 and 120. 

Under tho Indian law, there is no dis- 
solution of partnership, when one partner expels 
the other. 

A suit b>vthc expelled partner for account or 
for dissolution of partnership and a share of 
the profits is not governed by Art. 106, but by 
Art. 120 of Sch. II of the Liihitation Act, 
is within time, if brought within six years of the 
date of expulsion. 

Under the Indian law, a partner can be 
expelled only by an order of . the Court. 

Dwarka Das Karnani y Chuni Lai Oaga, 

12 C.W.N. 455. 

I?AMPINl AND ShABPUDDIN, JJ 

(3) S^it for dissolution of— Necessary parties 
^ — Party, death of—8ubstit]ftion of heirs, 
not made in tfme—Ahaterneut of smL 
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Pavtnevihip— (Oo»H»tted) , 

ft 

A suit for dissolution and wmding-iip of a 
partnership involves the determination of the 
plaintifi’s share and the taking of accounts, and 
the plaintifi’s share could not be determined 
definitely without making all the parties 
interested in the partnership, parties to the 
suit, and the acoounts could not bo properly 
taken in the absence of any of them. 

If,, on the death of one of the defendants, his 
heirs are not made parties to the suit by | 
substitution in time, the whole suit is to be ; 
dismissed, even where no relief against the ‘ 
deceased defendant or his 'heirs was asked for | 
specifically (a). Srinath Pal v Hari Charn 
Pal, 7 C.L.J. 26G. 

RaMPINI \NT) SlMRFrODlN", JJ 

« 

Tteference —(a) 14 C. 701, R and F. 

(4) Presentation. of%>laint hii managmq niem- 
h^r of the partnership— F on -joinder of ‘ 
necessary parties— Effect — S. 263, Con- 
tract Act -G.P C., S. 27. 

Though, under S. 263, Contract Act, the 
rights and obligations of partners continue, 
after the dissolution of the partnership, in all 
things necessary for the winding up of the 
business, yet it is onlv agents of a special kind 
that fire recognised by the C.V C., as having 
authority to make an appearance, or applica- 
tion, or do an act, on bebalf of party to the 
suit. No ordinary agent is recognised, nor has 
a partner, as such, any power to act for, or rt^- 
present, a co-partner, except for the puipose of 
accepting service of summons (S 74, C.P^.) 

Hence, a plaint, which purports to be in the I 
individual names of the partners, but is signed , 
and verified by one of them as managing part- j 
ner, and which is presented b> a pleader having > 
a vakalatnama from and after the dissolution ; 
of the partnership, is not duly filed or pre- j 
seuted. Such a presehtation is not a mere ' 
irJigulanty which can be cured by an amend- I 
menu S. 27, C.P.C., only applies where a suit i 
"has been instituted m the name of the wrong ; 
person as plpintiff, or, where it is doubtful whe- > 
ther it has been instituted in the name of the < 
right plaintiff, and it is not intended to cover 
the case of the non-joinder of a necessary , 

• * ^ ’ I 

party. • • 

Where a claim is time-barred at th| time 
necessary party expresses his willingness to^be 
joined as a party, or comes forward to repudi- 


Partnership— 

ate his interest in the claim, the suit must be 
dismissed. Relumal Devlapam v. Chellaram 
Jodharam, 1 Sind. I^R. 191. 

Grouch add Hayward, jj. 

(5) Contraxii Act, S. 263, Distritufion of assets 
— Contribution to losses. 

Under S. 253 of the Contract Act, the share 
of each partner in the parAership pioperty is 
the value of his original contribution, and part- 
ners*muBt contribute equally to loBscb susttuned 
by the p.irtnership. In the absence of a contract 
to the contrary, the share of los-s or profit is as- 
certained by dividing the total loss or profit by 
the number of partner^'. The rule laid (Town 
IS, that, if the assets of the partnership will not 
suffice to pay the amount of capital to be cre- 
dited to each pai trier, thi deficiciic\ is a lobs 
of capital, and is lo be borne or mad<‘ good* by 
the partners. Nam Raj v. Gokal Chaoid 

10 v.R. 1‘joe, 

J. 

liejeientes C. 281 , 12 AT (18871 

160, li. ' ^ 

(6) 1)01 man t pat iner—^hikm) Shank— 

of dissolution on retirement of dvrmani 
pailnei ithether necessary^Uisltabihiy— 
Contract Act, 241) and 264 — Evidence 
Act, S 106. 

The phrase Shit'iui Shank, i>y its etynioJogi- 
cal sense, means a partner whose name jk not 
disclosed, that is, a dormant partnei. There- 
fore, on the reiiremeiit of a Shihmi Shank, no 
notice of the dissolution <)f the partnei ship 
need be given. Bui lie js liable lo all the 
claims on the |)artner.ship till th(' date of his 
retirement. The onus of proving that he has 
retired from the partnership af a specific 
period lies on him, on general principles as 
well as under S. 105, Evidence Act. Hashmat 
All Y. Lachmi Narain, 75 PR id0ff»122 
P.W.R. 1908. 

Kensington and Ijal Oh and, jj. 

< 

Reference - -77 P.R 1900, R 

(2) Dissolution-^Civ. Pro. Code, Ss. 17, 215 
and 215- A— Amendment of plaint— Juris- 
diction. 

• 

K. and others sued J. and others for recovery 
of a debt alleged to have been advanced for 
working a cotton and’ flour mill. The plea was 
that, under an agreement with theii fatlift^, 
the plaintiffs became partners in the ^factory to 
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Pftrlnersbip— 

^ork which they advanced capital, their share 
being fixed at one-fourth of the profits and 
losses, and the rate of interest on’ their advance 

6 per cent pet annum. 

The djowet Court on this plea held that the 
plaidtifis were not entitled to sue as for recovery 
of a loan, bfit that their proper remedy was to 
sue for an account of the partnership. It order- 
ed amendment of fhe- plaint accordingly, and, 
after inquiry, decreed the full amount with 
interest. 

Beldt (1) that the amendment of the plaint, 
jMi being approved of by the Chief Court in 
appeal from that order, could not further be 
discussed ; 

(2) that S. 115-A, Civil Procedure Code, is 
•mperative and a preliminary decree for dissolu- 
tioh of partnership must have been passed 
before the accounts could be gone into. Suit 
temanded on this point (o) ; 

(3) that the suit being one arising out of con- 
tract, the agreement of partnership being written 
and executed at Forozepur, and the defendants 
being British subjects of the Ludhiana District, 
Bubjoct to the law of British India, it did not 
matter that the factory, which was the subject- 
matter of the partnership, was situated in a 
foreign territory, and, hence, that the Ferozepur 
Court had jurisdiction to try the suit (6). 

(6) Methods that may bo applied against the 
party bound by the decree to furnish accounts 
pointed out and held also that the party may 
be treated as in default, if, after being allowed 
suitable opportunities to furnish accounts, the 
party fails to do so. Jagnandan Singh v. 
Xishore Chand. 100 P.W.B. 1908. 

Chatteiui, j. 

References .—(a) 27 A. 374, Fand (6) 32L.T. 
427 and 11 W.R. 141, F, 

(8) Single ^jartner's ^oteor to mortgage im- 
moveable :^ropefty of the firm— English and 
Itidian Law—Mahomedans living as joint 
familyS, 351^ Contract Act, 

t 

The English doctrine that a single partner 
cannot mortgage the immoveable property of the 
firm appears to be due to the technical rule of 
English Law that an agent cannot execute a 
deed on behalf of hi^ principal unless so 
authorised by deed. 

^n India one partner « can efiect a legal as 
well as aiW’ equitable mortgage of partnership 
property (a), f 


Partiienhip^(Oontinusd). 

Power to borrow is inoi&ental to power to 
trade and power to pledge the business assets is 
incidental to power to borrow (h). ^ 

Where, therefore, some Mahomedan brothers 
entered into a partnership in the nature of a 
joint family business, the eldest brother has 
power as Inanager to mortgage the business, and 
the express mention of a power to mortgage 
certain properties in later deed would not 
restrict the power to sell or mortgage other 
properties, which may be inferred from the 
power to borrow given by a prior document. 

B. 251, Contract Act, does not apply in the 
absence of any agreement between the parties 
restricting the partner from executing a mort- 
gage. T. P. Asan Kani Ravuthar v. Asa, 
Aru, Somasundavam Chettiar, 4 M.L.T. 
6C=31M. 206. ' „ 

Wallis and Sankaran Nair, jj. 

References .— («) 5 G. 792, F.; 4 A. 437 (469), 
diss. (b) 3 Ch. (1891), 432, F. 

(8-^) Dormant partner— Partner contracting 
on behalf of himself and a dormant partner 
cannot sue the contracting party after the 
death of the partner entering into the 
contract. 

If one partner enters into a contract m his 
own name, still, if he is acting as the agent of 
the firm, his co-partnors will be in the position 
of undisclosed principals. They can be sued 
oil tho contract and may join as plaintifis in 
suing. 

A railway company entered into coutralots 
with a person m the belief that he was the only 
person interosted lu them, bht he bad a part- 
ner unknown to the Company. After some time 
the person, who contracted with the Company, 
died, and the dormant partner claimed pay- 
ment of the amount due to the firm under one 
of tho contracts. The Company refused to 
pay except on a joint receipt of the plaintifi 
and tho administrators of the deceased. Tho 
dormant partner brought a suit to recover the 
amount, ^ 

Held, that, the Company having contracted, 
with tho deceased partner alone, the right to 
claim performance rested with hin> during his 
life time, and he could have sued' on the con- 
tract alone ; and that the dormant partner 
^might have joined his co-partner in sujingi iKit 
that he could uot sue the Company alone* 
All Mlvan Mahomedbhai y. B. B. and*€. 1. 

Bom. L.B. 306. 

^ Macleod, j. * 
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Fartncrlhlp— (Ooniiwwd). ^ 

(9) MainiainaUl^ of suit by one part)ier 
on pro-note given him by another. 

The proper remedy of one partner against the 
other members of the firm is ordinarily a suit 
for a dissolution of partnership, and one partner 
is not entitled to maintain a suit, other than a 
suit for dissolution, against the other fnembers 
of the firm, in respeot of the partnership trans- 
actions, on the ground that the plaintifi as a 
member of the firm would be a necessary defen- 
dant and that a man cannot maintain a suit 
against himself (a). 

But this rule does not Jiar a suit by one 
member of the firm, upon a promissory note 
given him by two other members of the firm, 
in respeot of an advance ma^ by him to the 
firm and interest thereon (6). Yallamkondu 
Subbi^h y. halupeddi Yenkatramiah, 4 
M.L.T. 195-18 M.L.J. 347 = 31 M. 343. 

Wallis and Miinho.-jj. 

References . — (a) 25 B. 600, Expl. (6) 23 M, 
597, R. 

(10) Suit to recover share of profits— Art, 106 1 
Limitation Act— Suit good as suit for 
contribution. 

Though a suit, instituted at the instance of a 
partner, as a suit for an account and a share of 
profits, is barred by limitation, yet, as a suit for 
contribution, it may be maintained , but the 
defendant iikithat case must be allowed to show 
if he can that, ou a settlement of accounts, the ' 
amount payable by him as contribution is wiped 
ouf er reduced. Sadhu Narayana lyengai^ 
V, Rs^asawmy Ajrengar, 4 M.L.T. 475^. 

Miller and Sankauan Naiu, jj, 

References : — 28 M. 344, F\ 18 M. 134, Cons, 

(11) Provision in partnership deed regarding 
succession of partner's nephew on partner's 
death-~-Partnership terminable at will, and 
not for a term. 

Where a deed of partnership provides that, 
ongihe death of one* of the partners, his nephew 
should act in his stead, held, that the provision 
did not constitute the partnership as one for a 
term intended to run during the life-time of 
the partner,* but only a partnership dissoluble 
at will. Soavi Ayyangar v. Srinivasa Ay- 
yangar, 4 M.L.T. 478. 

• Sankakan Naib and PInhey, jj. • 

Ref^ences : — 13 Oh. D, 863 and 7 Ir. 411, 2i. 

(12) Suit to enforce article in partnership 
deed— Suit for dissolution not necessary. 


Fartnerihtp'^(Confinuad). ^ 

At the instance of one partner, the Court can 
compel the other partner to enforce a particular 
term of a partnership or to restrain its breach, 
the same being not sifbstantially open to the 
same objections as enforcing the performance 
of a contract to carry on a partnersiiip busl^ss. 
Even without bringing a suit for dij^solution of 
partnership, such a suit for enforcing the 
partnership articles may be anaintaine^. Karl 
Yenkatapeddi v. KoiluNarasayya, 4 M.L.T. 
456. ® 

White, c.j., and Abduu Rahim, j. 

References —15 M.L.J. 142 ; 18 M. 134 ; 26 
C. 254, R , 39 E.R. 427 and 428, R and F ^67 
E.R. 432, F , 2 M.H.O.R. 28, Cons and Dies; 
2N.W.P.H.0.R. 90,(1862-3) M.H.C.R. 341 ; 

1 C.L R. 545, R. 

(13) Criminal breach of trust— Dishonest 
conversion by partner — Liability of partner 
to account for partnership money. 

Tn a partnership, it is open to a partnej^ to 
spend the money he receives and to account 
for it in dealing with the partnership ; and 
such a partner is plainly entitled to be called 
upon for an account of the expenditure of the 
money which he has received. 

In a case where it was not satisfactorily made 
out that this was not done, and it could not bo 
made out in the absence of a proper demand 
for an account, it was hold that no dishonest 
conversion could bo found, v/hioh would justify 
the conviction of the partner under S. 466, 
Penal Code. Debt Prasad Bhagat v. Nagar 
Mull, 35 0. 1108. 

Stephen and Holmwood, jj. 

(14) Wrongful attachment of partnership pro- 
perty— Right cf individual members to sue 
for damages. 

Any member of a firm, whose property has 
been wrongfully attached by a Oourt-hailiS, 
must necessarily suffer seme damage to his 
business reputation, and distress of mind. Ho % 
has, therefore, a right to maintain a suit 
for damages against the attaching creditor. 
Maghanmal Rochivam y. Tikamdas Hot- 
chand, 2 19hid. L.R. 26. 

Crouch and Hayward, a.j.cs. , 

(15) Suit for settlement of partnership agh 
counts — Realisation • of partnership assets 
subsequent to dissolution— Limitafton. S|j^ 
Limitation Act, No. 70, 1 Smd L.R, 169. 



615 


THE GURBEHT IKDEX, 1908. 


$16 


VtktinwMp^iConcludedy, 

(16) Liability of retii:lag partners. SceCk>K- 

* 'PBACT Act, No. 38, 137 1908. 

(17) Partnership entered into at one place— 
BusinesB carried on at another — Suit brought 
in a third placo—Return of plaint, for presen- 
tatlibn to proper Court See Civ. Piio. Code, 
No. 42, 5 A.L.J. 88. 

(18) Hindu joipt family firm— Liability of 
the firm for the act of a member pledging its 
credit— Question as to whether the /ransv.tion 
was or was not in the course of the firm’s busi- 
ness, whether material-Negotiablo instrument. 
See Hindu Law (Joint Family), No. 10/11, 
10«Bom. L.R. 668. 

(19) Account books of tbe partnership— 
Entries in them binding on partners inter se - 
A^artner can surchargo and falsify the accounts 
—Sleeping or dormant partner— Relation be- 
tween him and the managing partner. Bee 
Evidence Act, No. 8, 10 Bom L.R 811. 

(20) Partnership-deed entitling parties to a 
ri^t to come into existence in future -Regis- 
tration. See REoifiTH^TioN Act, No. 1, 89 P. 
H. 1908. 

(21) Trading partnership between a son and 
lather to the exclusion of the other members of 
the joint family. See Hindu Lam (Joint 
Family), No. 17, 2 Sind. L R. 13. 

(22) Suit dismiss»ed owing to plaintifi’s part- 
ner not being made co-plain tiff. See Civil. 
PROCEDURF Code, No 44 189 TMj R. 1908 j 

Pasturage. 

right, grant of, independenth of interest 

in land. Sec Act VIII of 1885 (Penl^i.), 
No. 24, 7 G.L.T. 162 

Pattah. 

Transfer of pattah from tenant— Old tenant 
not contesting validity of transfer after notice 
—No petition from old tenant paying lecog- 
nition of transfer— Duty of Zemindar to grant 
a pattah to a new tenant. Sec Landlord and 
^ TENANT, No 2,3 M.L.T, 285. 

Patwari. 

(1) Patwari*s rates and cesses^Plaintifis 
suiHtf as assignees of (rovernment revenue — 
whether ihejf can recover, 

, Inalauitto recover the patwarps rates and 
anssB paid by tbe plaintiffs on behalf of the 
detendai^, semindar, 'it was held, that they 
could redoveir the saic^ates and cesses in the 
same m^ner as in a suit for arrears of revenue, 


Patwal*!— (OoneZuded). 

and a suit for their reco^bry lies as a suit to 
recover arrears of revenue. As for those rates 
the persons with whom the mahal was settled 
incurred a joint liability, and so, the plaintiffs 
must be deemed to have paid them as oo- 
sharers. Narain Singh v. Keaho Das, 4 
A L.J. 8i6=A.W.N. (1908), 20. 

Griffin, j. 

Pauper Suit. 

(1) Application for leave to sue as pauper ^ 
when good prima facie title to property in 
HUit not established — Civ, Pro, Code, Ss, 
4-07 and - 

In the matter of an application for leave to 
8UG as a pauper,* it was pleaded that the appli- 
cant had grossly over- stated his claim, and 
documents were filed which bore out this con- 
tention. Several adjournments were allowed in 
order that the applicant might establish a 
puma /uoic claim to the share m tbe villages 
in dispotc but he wa^? unable to do so. 

He.ld, tb.it a person, who applies for leave to 
sue as a pauper, miut make out that be has a 
good subsisting prima fane cause of action, 
capable of enforcement in Court and calling for 
an aiiswei. Sheopal v. Singh Sukh karan 
Singh, 11 0.0. 07. 

(’iiaahj H and (Ijufpiv, j.ls. 

(2) Application for leave to appeal as pauper 
—Application containing no schedule of pro- 
perty belonging to applicant— Want of vorifica- 
#tion — effect. See Civ Pro. Code, No. 246, 
11 0/:. 19 

^ 1 * 

(3) Plaintiff obtaining leave to sue in forma 

pauperis— Plaintiff partly aucccfisfui— Memo- 
randum of objection in forma pauperis See 
Civ. Pro. Cot)f, No. 307, 4 L.li.R, 262. 

(4) Suit in forma paupens - -Eyidence taken for 
deciding limitation— Jurisdiction. Bee Civ. 
Pro. Code, No 247, 4 M.L.T. 302 

(5) — Sec Forma pajiferik. 

Pedigree. t 

(1) Presumption of correctness of geneological 
table prepared at settlement — Contents of the 
table being vague— Effect. See Cry. Pro. Code, 
No. 36, 68 P.W.R. 1908. 

(2/ Mode of calculating degree of relationship 
in the Bauu District Tahsil Isa Ebel. See Qpe- 
Toiifs (PUN.7AB), Alienation, No. 6, 48!P.R.1908. 

(3)^Valae of pedigree tables which ex&nd be* 
yond the seventh or eighth degree. See GufiTOJi«i 
(PttsWAB), Will, No. 2, 11 P.k 1908. 
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ftooept a lees amt^ont than 
tliai toy wi*k ie i$ liable, whether *• grossly 
impeo^r »(^ndnot.*^’ See Act XVtII op 1879 
^[jgbAi ^aicfirKiNBiia), No. 1. 6 A.L.J. 126. 

' ' , , <f t> 

V-' (Slfa) ot High Court suspending a plead- 
er hi^ pi^tioe— I^eve to appeal to Privy 
Clohnod£ ]Rropedure. See Lktoekb Patkkt, I 
No. 10 Bom. L.R. 21. 

(3) Mfstahe of pleader how far “suihcient 
oahse’^ within ^he meaning of S. 5 of the 
limitation Act. See Limitatioi? Act, No. 4, 

(i907), 3rd Quarter, Liunitation, 1. 

(4) Puty of Oo\irt where pleader engaged in 
oaf»e ipfonns it that he has no instmctions. 
SeO'^Jw. Pbo. Cook, No. 95, 3 M.L.T. 226. 

' W8)' (SllOnt's liability to suffer from conso- 
qhwes of the dishonesty of pleader or of his 
want of skill*, Sec Civ. Pbo. Cook, No. 261, 1 
Sind L.B. 160. 

'(6} ^jPleader mentioned in vakalathnamah 
unable to appear owing to illness and trans- 
ferxfihgvhis brief to ^another pleader not named 
in vakalathn^unah— Puty of Court to hear plead- 
er who spppared*^ Junior pleader instructed to 
argna^Pnty of Court to grant adjournment. 
See^ AtJT X oy 1859 (Bkn<.aj. Bent Becoveky), 
No. 1, 7>aL.J. 426. 

(?j Beade4r appearing for adjournment. 
4^^rnment refused — Disimssal of suit— Plain- 
tiff!^ mtoedy. See Gl^ . Pko, Code, No. 86, 
l4ind ]D.B. 224, 

^'^Bhoo^dubt of pleader— Disciplinary 
Court. See Beg. II of 
‘imi W L.B. 1169. 

(9) $(^p}ainir to Subordinate Ju^ge agaiust 
pleew*-^9umlkr' complmnt to District Judge 
heihl( soot to Subordinate Judge for enquiry and 
^ re^ltv-S4dotion to pleader to prosecute for 
Pl^j^^liigh Court's power to interfere. See 
^ <30 Uk. N^>.'855> A.W.N* (1908), 273. 

rabttoe'iVtp i^eader if notice to client, 
if ,MC CiW.N 142' 

' , ' . j i#' ,1^ iL , , 

OF . 18TO (Lesai, ' 

M ' ' ■'■ 

ADvocMits, goomi^ ’ 








piMl^ '.pi BS#' 'CWiiff, ' I**, 

Bb, to, ''S|Ui^i,<4'4lAi^ W- 

MgSBlnt 

i ,j, 

Ch AN UA VAItKAU' A«U .i^AOJON, 

(2) Civil Bulea of Bractide Or Boies applicable, 
to Presidency Small Cause .Court to be applied' 
in calculating^S. 27, Land Aoquieition Act 
(1894), effect of. See Act 1 or 1894 (Lanu 
Acquisition), No. 17, 31 M. 828. 

(3) Suit for a declaration that defendant was 

not pregnant at her husband’s death — Pleader’s 
fee. See DkclabatoBy Suit, No. 3-, 124 P.W.R. 
1908. ^ 

Pleadings. 

( 1 ) rractioe-- Setting up tuconsisient pleas-- 
Defence of want of genuineness ofadeed^ 
Issue upon that basis— Plea of misrepresen- 
tation, undue influence or fraud, mi allow- 
ed subsequently, 

A gepuine document might or might not be 
binding upon a party, but if the party, who has 
executed it intends to mise the defence that it is 
not bmding, he ought either to raise it in his 
written statement, or get an issue framed on it. 
If a party domes the execution of ly document, 
he cannot, strictly speakmg, be allowed to raise 
the inconsistent defence that the dpoun^ent is 
ifot binding upon him (a). 

Whbre, m a suit upon a dbed, the defenbe is 
that the deed is not genuixie ^^^nd, Uppu that 
issue the parties go to trial, it is not open to 
the defendant subsequently to rely on misrepre- 
sentation, undue influeni^ or fraud as vitiating 
the deed.^ Parag Nara% v« Ghodra , Ghatla 
Jakhlo, 10 Bom. l!b. 04* • 

ClUIJpAVABKAll and KNIGHT, W, \ 

Befertme 16 l.A. ai&l&O. to4, k 

( 2 ) 

note and coercion., ^ \ . 

Suit on a promisaorx' now ' tii vhiia .Written 
statement, the denied the eaiecution 

of, and the eopsi^miioh fotf'titt hiote; and 


^ae\ his 

'hsvmin.MpU .a#ee^ thi^ 

;t^4W^te 'was exaonted' on the 





/f: 

^)i*li,.a^ auelb, ;iie.<S^'-; 
iili,^,<c6niien^W ad' to , 
tl^ tW ^ 

tii»n,a» liQi M tba ' 

wa$/tiie^^;^i;^^ Thf det^isiiation^ 

1^ a <)aii|i^i^bp^\l^ '^jjt^-nddd mA mAA aitker' 
^ be Wiif or^inWved m 
oriMnaiflti^ii^'J^k'tk^lSip! tn ^ 

this libi^ ai^ to ooeroion was 

in^ask^t tb^io^ase sat up in the written 

statement. ^ ;' 

!die conti^tian of the defendant that, on the 
plaiutiif’s own evidence, ha^as not entitled to 
a decree, will not prevaU, because the contract 
was not illegal or void, but only voidable, 
which latter contention was xfot raised by the 
defendant in bis statement. Ha Hnln Get y. 
S. y. V Sateppa Chatty, 14 Bar. L.B. 65 
Fox, c.j. and Habtnol^, 

iiefgrgncea 15 C. 684; H Moo. l.A. 7 ; 14 

c. adi.'. . 

(3) -*, statements in— Issue of fraud — Parti- 
culars to be given. See fILaud, No. 1, 10 Bom. 
L.R. m. 

(4) Original relief claimed in plaint to rest 
on kots verified by plain tiils. See Contuact 
Act, No. 13, 4 N.L.R. 86. 

(5) Partition suit— Preliminary order for parti- 
tion— F^ial decree 7 -Xn appeal both can be 
questioned — Practice— Pleadings. See Oiv. Pbo. 
CoDK, No, 109» 10 Bora. L.R, 514. ’ 

(6) Party seeking to avcM contract on the^ 
ground of fraud or undue influence— ^arty 
must*give in his pleadings full particulars of 
the circumstances on which he rehos— Broad 
generalisations not suilioient. Sec Ukuuk 
iNFLlffiKOB, No. 1, 8 O.L.J. 185. 

(7) Obange in4^Defendant limited to the 

vleadings set forth in ^tten statement. Sec 
TiUNSPEn OF v^aOPEBT^ilCT, No. 81, 4 M.L.T. 
3^7. ^ , a 

Plamtifi not aekini^ ior declaration of his 
right to nom$h$Kte mahuHt , of another 
Haint not stating between 

two p 0en« in appeal, ask 

for deciW'f^'>^|k|4n^^ till 

new le., ^ee Religious 

d.|Lj^. 4^. ' ^ 

. (9) atat^i^t i^t admitted by - 

delexidjftttb^l^i^ 

--Bfieotoipi^tii^^ ;Sefi!l^i>®MAS63Ky 




'^Jiwel 'hni 

' 'qhent red^pifon^lkviitti’o^ 'BjswPVi' ’ 

(2)-^by pawnor, not'ot^ner ! 

,to poBsession, validity bf^ight, , 

ri^eem articles pawned— sui£ to deofeioir 
CoNTiiAOT Act flX op 1872), No, 88,^A.Wj^,s^ 
(1908), 67. • * ' . i > ' 

Poggallkn. 

Monastery and monastery land— 
gift of such property topdapyt— Donee*s rights; i, 
Sec Specific Rklikp \ct, No. 10-0,^ 14 But. 
L.R. 277. • 


Police oflicer's power of search ufider S. 106, 
Cr. P.G.— Same as a dudicial Oflioer has under 
S. 96. See Act XVIII of 1860 (Pboteotion of 
Judicial OFbiCEiis), No. 1, 69 P.W.R. 1908. 

Ports Act. 

See Act X ok 1889. \ a 

PoBsession. 

(1) possesston^Fatlufe of catm gf 
action ’-Proper decree to be made in awh a ' 
case — Possibility o/modia concludendi boin^ 
the same in other actions gives the 

no pomr to pronounce upon them, ' 

Where the plaintiffs claimed to have po8$es- 
Sion of their mother’s property on the groufid’^ 
that she was dead, and the Court held that it 
was not proved that the lady was dead^ the jn«’ . 
evitable inference would seem to be that ,,!(llke 
suit should be dismissed. Tha 
stance that some of the media cpnclnden^ ^ 

bo the same in other actions does not| vent l)l|a 
Ck>url with any right or duty to pronounce upon 
them in a suit which has gone by the b^rde 
because of the failure of the ground of ^aotloni*! ^ 
Massummat Waliban v. JogeshwApIlAPltyjltint, , 
7 C.L.J. 44 (P.C.>=10 Bom, L.R. 

227«17‘ M.LJ. 226«2 H.L*T. Q/ 

189 = 14 Bur L.R. 101. ; ‘ ' 

Loed Kobebtson, Loud Qowgs^^ anx) 
Arthur Wilboh. ^ ^ ' ' '' ' ; v;"' 

' i ^ 

(2) Suit for--Onus of prog f^Bitturo 

dence to bo adduced btuH^hir paf^y^Ti^, 
proof of, effeot t^pgam^)^ 

sion’-’€on8truo^)^aamion^*8utv^ ' 

W value of, as orMemg, }\ 

In respect of jungle and hiBy lait^^iipttBesiri^ ' ' 
must be presumed to with^ the 
owner (a)^ - . , ' v 








^^Jyltqel'iilt^^ <io' 

yiiptu^ tiu^t fao km a6- 

i'llilf % WlvQts^ poa^iessiipn, which 
iUe tiUe cf the plaintiff, but 
posaessibt) alao withio 

|||lS?jkt\'. . ■' ^ , 

' of evidence re quired in sue-h case^ 

''liiiacwid; 

! Simoy Maps art* cvjdeiice* of title 

ahd " Ip'o^aaioii (c). They nol conclusive 
haay he s^own to be wrong, but, m the 
kheenoa of evidenc*^ to the contrary, the) may 
, lio^lM^erly and judicialK received m evidence 
correct when made. 

Tha dootrino of constructive possession ap- 
plSoa oijly fn favour of the rightful owner, and 
^ *^'^**» ^ extended to the wrong- 
4oer^ w]^08»0 poasesaion must be confined tt> land 
d ho i|^ actually in possoaeion, (d) Hirsa 
Shaniiher Bahadur v. Munsh Kunji Behari 
JM, 1«0;W.K. 273=8 M.UT. 212«7 OJi.l. 

'lu: >: ^ 

‘ ' MooAKIUK*-! and CASrEHSy, JJ, 

Hepr^nm (a)0 0, 744 and li) G 600 (P.C), 
remdii. (« 12 MJ.A. 837 , 8 M.T.A, 10«), 9 0. 
7;44} IB 0, 478 (P.C.) and 17 0. 137 (P C.), relied 
i^^O, JS. (c) 80 C. 2fll and 22 C. 262 (257), 
2^ C.256; 6 App. Cas. 364; 18 App Gas. 
i^;m 0. m i I^^ters aiO; 102 U.3. 333 ; 134 
, UMt m 144' tX.S. 526, li ; 20 W.R. 25, R, 

‘ (H) Sttif for---Tttle at the date of suit— ’Bon- 

' ^ irewcinc^ Act (VIU of H885), S. 267- 

proof of, service of ^Notice, validtty 
of the ^roceedtngs, entries 
' ^^pntial value of. 

la a suit for recovoJy of possession, the plain- 
can «ttcooed only on the title as it stood on 

' tho date of iha institution of the suit, 

■ , ^ ^ 

' tJatfl tha notice has been properly served 
mlidir'S. 167 ^ the Bengal Tenancy Act upon 
^thoiiisdun^hrauder, Idie inoumbratioe Babnists. 

/ onHhe purohaacr to show 

un^V 167 had been servi ' 
.ll^setibed. Tbs entries id 
the' pHma fa^cie evidehoe 

mt that the notice 'was 

jpWi $7^ '***^ " , \ 


ijuesbipd^wse’flj’Asto the 
it must be shown ti^t vattdin^llsh'and 

was signeKl bjr a , 

by cl. (1) of sl 167 oflWvBeiigM t^doy 
(5). Radhay Koelr v. hj^hy/bafl; t 
262. ^ 7 

TSlCK)KWRJI-iR AXI> OASPlSnSB,' . 

IteferciM'fin — (a) C.T4,J. 261 (19C7), ^5ll 29 
C 81.8, B. 

( 1) -of part of a village plaint lands. 

Possession of a part of a village is not suffi- 
cient to justify a finding that the plaintiff is in 
possession of the land in suit though it is«a part 
; of the village. ChMambaram Chetty Y. Rama 

I Chetty, SM.Ji.T, .813, 

{ 

I Boddkm am> Mtjnho, 33* 

{!y) jAmitation-^Pomsdons mit for-^rMort- 
naqee purcttaser^formal ^sseeniois-r-^enod 
' fropi which limitation runs-^Third' imrson 

\ in actual potsesewn^^Ouster* 

In execution of a mortgage decree, the luoit- 
gagees purohasbd the property under mortgage 
on the 7th October, 1888, and took formal 
pobhOb^lon of it on the 17th Februar}’, 1890. The 
, plainiift, who bought the property from the 
j auction-purdhaser, brought a suit for pos^f^sion 
on the 20tb December, 1901, against the m’ort- 
} ♦^agor and his veiidw^, who were not partijd*' 

! the mortgage suit. ^ ^ , 

! Hold, that the suit Was barred by limifettion, 
as the cause of action accrued when the mort- 
I gage security ceased on the 7tb October^ 1886, 

j (a). 

' In the case of a third jersoti who had already 
purchased the proper® and ‘obtained aotual 
possession, delivery of pwseS8ioini’<as %ain>^fc the 
judgment-debtor alone, cafeuot aWioti^^t to an 
ouster of the person in possession (0), Ramjan 
Vahomed v. Ohuliday l|a(i|ta Bditya, 7 
C.IiJ. 640. ’ . Vv> ' . 

Oaspkusz ' ■ 

Refereacen ir^a) 16 W.B, 88 (tX.)! 1^) 

g2;A. 2(59, F ; 4 ^,^4 

(S) ^proof 0f wi favour 

^,<he m<t« in p&msti&n* *' 'J 

l^osseenotris fn itsdt ^^M 
,pi;(^ dkplacin^ pmumpil^ that arises 





witiK ,|Jii« 










|i;!|!|))i^80^ox)[ i$':not': 


&is ti«i9i^^'&Mter \m ft wpWM'iitte: ■! -f iVT - 

1 ” tewncy ana that oott«6(ia6it{|f;r.>^;^Mfl^ 

». The .mevetary entitled to teoovei 508te(ii^y'i!|iil^<'Ii&' ,. 

Of Boa*. li.;R. o7l. second place, to aasotHi that if 

iiii> Bam, jj, was not established, as they had held > 




o(^^,lO,^aK.'Ii.)^'il<ri 
' Btfee^L Asil) Bam, w 


o *-» Jt w /r -f . moret^han 12 years, the tight of the 

^posmion-Cause of acUo.— recover possoeeion was e*ting9t«%, 

■ Tht^msawH-WMherplainrn »‘rtst i»ore \ 

ifOitses$io>t dispo^esston within, /V ,\t,> ' > , 

yean, „ * I Wheii the case of the phun tiffs witfi that the 

Tho generni rule otlaw ts that, when a suit j defendants were tenants in respect of Bther 
IS fur poseesgiop and the cause tsf action i» dispoi- I i’^nds not in dispute and that liy act of treepasa 
session,. the plaintiff is bound to prove p<«.- ! •" °«'=«l'y “«> dispnted.lai^, within 

siissioiiaud dispossession within 18 voars, or. 1 12 J ears lief, .re suit, t.ut it wasprovedti^ttiw 
111 other words, the plaintiff must not only show ! defendants had been in occupation 
that ho lias a title, but that he'haa a subsisting I plaintiffs t0!l8^-, 

title,. Which he hoe not lost by the prosi-«ptive ' <- 0 'er possession by ejectment of the defendante ' 

sections of the Inmitation Act. Ma Pyu v . Ma " '■’he <!»»««?« W 
Mftiit Ma 14 Bur L R 200 " ' «-^vorso potjsesssioii hut of linuhntflioh 

; * ' Raktoo Singh v. Sadhram Ahti^sS C.h^ih m, 

Hart^oUi, j, \w 

Muokkiubk and C^sheksz, 44 , ' ' J< 

l:*oeit 0 SBu>% on title by purckaseSy&^ij ic ■ . . ‘'r, 

htle alleged^ not proved^Title by adverse (a)21 W.R. 70(P.B);tSBtrj B. 

jraaae^siOU being inferable t}om ylaiuf , 274 (F.B), /' (6) 2 G b J. 125, 

0 r ism~f,»l*iiation. {liy_whetlier validates h%lM bil muthaa 

A dtAiUratioii (caiinofc be given on a title not (diH of undivided joint property) Under Mfibo- 
(hutiuctly stated in the plaint or the issues (a). , mcl.ui J,aw. Soc Mauomkdan {iiif^)r 

In junit for possession based od title h} pui- , No I, A.W.N. (1908), 104 
chus. 0 , if the Fpeoific title alleged h not proved, I _ ^ ' 

and If, on reading the issue with the plaint, it ; , 

cannot be siyid that it raises the question dl I See Act VII ok W,0(La».. »iadll))»*«»«, 
title niased 00 12» years’ a verse poss!»siou, ! Hkm.si.), No. ,5, la C VV.M 16?»8S 0.;li».,. 
a dojlaratiou of the title ou the atrengrJi of (11] L’artiiion — Mod'' of parti tiou:ip*^3f\)jtse6^ 
adverse powsesaion for mote tbau 12 years can uot siou, how tar to bo respected. See BAj^rmow, 

be made. , Bomaaandarani Chetty v, Yadi- no *> 2 P.W.R. 1908 (Revj. 

yeltt mai,4M.L.T.844. i * . li * 

. ! (14) Property in riosBossion of tetia«Vwh«at 

a uKUo ANO liNHKv, JJ, 'fc I of physical possession. 

he/mnee :-(a) 2 C‘ 418, F, vlvlO^ Aut, No. 42, 61 P.L.R. imr^ 

(^)--ialj4 ^ik all exceiH nglufal (16) Purclmser at Revenue sale of a ahatiji 

% gwi^-'-i^bssessoty title^ heritable and trails- estate — Right to recover possess^h , 

person who has acquired a tBle 

‘ P<jsses»ioii , against ail j one possession previous, to default. See Acf ^.ojT 

exoepfc t]^ oifeer,(a)? (Bbvenuk SAi.fE Law), Ho^,6> # 

Furthetj adA;;fcitW'Wdul4 dasoen4 ii>y " v" 
anoe to.tw^ellisi |^4 is also transferable (6). (16) Suit for declaration of-^hy a piW>ft Jh 

y.^Wa'^iP Alt, 11 0,0.% possession, maiatainhftuty pf. See tilwipAtipips 


defendants had liecn iii ocoupatiott ,foe 
than 12 yeai^', the title of the plaintirfs tOlie^ 
<.o\cr possess I on bycjootmcnl of the dofendaj^le ' ' 
was barred l\ limitation The ques^ipii iSit&Ot 
one of adverse possession hut of liluihuwOh 
Raktoo Singh v. Sadhpam Ah|p^.8 C.BaT; 

MuOKKIUEU AND C^SPEKSZ, 4^. 

Hefei euce ^ . -^a) 21 W.R. 70 (F.B); 12 B.L B. 
274 (F.B), F (6) 2 G b J. 125, F. , 

(11 )-~-wh ether validates hilni bil muehaa 
(Gift of undivided joint property) under Mabo> 
mcil.ui Jiaw, Soc Mauomkdan La'v 4' '(<Jji'¥), 
No I, A.W.N. (1908), 104 

(12; MorUHDg of, ID S. 55, Laud B^islrat|cm 
Act. See Act VII op 1B76 (Land 
Hkm.ai.), No. 3, 12 C VV.N I6?»a5 O^ISQ., b'‘’ 

(11) L’artiiion— Mod'' of parti tioiiTp^’scjSses^ 
siou, how tar to bo respected. See Baj^thpion, 
No \ 2 P.W.R. 1908 (Rev;. 

(11) Property in possession of teuauVwb|Aer 
capable of physical possession. 

TiON Aut, No. 42, 61 P.L.R. 

(15) Purcliasei at Revenue sale of a shari|( ,pt 
an estate— Right to recover poasesfliub . fnW 
person who has acquired a tlfee 

possession previous, to default. See Acf , 

1869 (Bbvenuk Sai^e Law), 

(16) Suit for dect»ratiou oi—^y a. jlH 


■ ' ■ .}; • 

l'»(jo«, , v,"f : 


AW, No. 88, 61 P.B. 1908. X'i. 

• V j ' , , i ' s '' 

(17) Suit by assignee from ahc^p%}^rchafi^ 


2 O.C. 3; 9^0, of permanent tenure to recover from- tauf 
3. 273, S. (6j| 9 &»p;' 3 0, 224, ii whether a suit for possession-^ WhetHjiersJ 
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Po88eB»ion--(C0ncl uded)* 

lUnitaftion provided in S*! 42 of tho Cholailag- 
pur Landlord and Tenant Act applicable to caae. 
SeeACTl OF 1879 (CHo^ANioprB Lissiilohu 
A3SD teNANT PHOCJBDtJKE), No. 3, 12 C.W.N. 
eiL e f 

(18; Appeal from suit for— whethor, allowable. 
See Contract Act, No. 4, 51 P.R. 2908 

(19) CAubo of action being dispos.sessioii ~ 
Plaintiff bound to prove possession a^id dispos- 
,ses»iou within twelve years See EjKcrMENT, 
No. f), 14 Bur. L.R. l^G. 

(20) Suit for possession of share ni revenue- 
payiSig estate — Court- fee on plaint — ‘ Definite 
ahare * whether must be separatciy .issessed 
with revenye 'also. Soi* (joi rt bhciis Act, 
No, 10. 12 C.W.N. 9‘JO. 

p 

(21) Suit for, of land— Valuation ol suit to 
be based upon plaintiff’s oa.se only. Ser Aci 
XVlIl of 1884 (PcNJAii Coi.uTs) No ‘1 h 199 

P.L.R. 1908. 

r 

Power of appointment. 

" Right of Hindu testator to grant, to a person 
named in his will— Person appointed, Qualifuia 
tions necessary. Soe Hivdi. L^vv (Wiia^s), 
No. 10, 11 O.C. 271. 

Power of attorney. 

■^to recover rents ind protiu (A uuiuovo 
able property, whethei created a charge on u 
— not stamped with stamp reiiuiied for docu- 
ment creating equitable chaigc — iion-coiupli- 
ance with provisions of Registration Act — Im- 
moveable property not affecU'd, See Rh<.isTK\- 
TiON Act, No. 12, 7 C.L.J. 119. 

Practice. 

(1) Judgment based on an erroneous asmmp- 
% tion~-^07t.rt*sjoowe9 to re-oi^cn 
ment — Gfant of ieoenuc of a milage — 
Grantee can bring untUr cuUtuattot , uncul- 
tivated or unaesessed land and piofit by it. 

. Where a judgment is based upon an assump- 
tion or hypothesis which is ascertained to be 
erroneous, the Court can disregard it and 
ro-open that portion of the case affected by the 
error. 

Where the Governmefcit grants the revenue ^ 
of a village i^nsidered as a unit of assessment, ' 
and the Coaree of tirno^the grantee is able to | 
bring und&r cultivation land which was pre- 
viously uncultivated tf even uua^sessed, it is 
.open to him uud<*r grant to do so and to \ 


Prac t ice— (Continued ) . 

‘‘profit by the now cultivation. Balwant R. 
Katu V. Secretary of State, 10 Bora iv.R. 
631±=82B, 432. ' « 

C.«r, AND BaTCHKLOR, 3 . 

(2) Decree^No specific dirt^tion as to mcuunts 
in M decree— Court cannot direct accounts 
to be talen before Commissioner when 
parties have arrived at an agreement after 
the decree — Appeal against ordei a 
Judge f uhen lies. 

A dcciec of the* High Court on the original 
side* oontempliited an account being Tiihen 
between the paities, but it was silent on the 
quo.stion as to how th«it account was Taken, 
whetht'i by the Cbinmissioner of the Couit oi 
by some person selected by both the pa^tIe'^. 

t 

'I’he Court of first instance decide A that 
whore <i direction as to account ought to have 
been incorporated m a decree when p.issed. it 
was competiMit to the Court at any stage of the 
piO( codings to direct necessary* imiuines oi 
accounts to hii made or taken. 

Held, on appeal, that as some account, was 
taken undei the decree by a person appointed 
jointly by the parties, a new agreement had 
(ome into existence supeisodmg the dead*, 
.ind the Court was not competent to m ikc^rbe 
ordei appealed against. 

All .appeal lies against an order* of .n .Judge 
sitting on the onginal side, if that order de 
cides .1 question of some right hctw'eeri the 
l^irtics. Sir Jehangir CawaBji Jehangir v. 
The Hope Mills, Ltd., 10 Bom. h H. 488. 

f ' 

t'HA.NnAVAJlKAB AND BaTCHKLOR. JJ. 

(3) Pro(eedt/igs on Sundapt whethet und — 
Lord’s Day Act— Application to Tndio, 

A went on an inspection on Sunday. 

While there the parties entered into a com- 
promise which w^as recorded by him and a decree 
passed on the spot. H^ld, t|jat the proceedings 
of the Munsif were not vitiated by the fact tt at 
they were taken on a punday. Lord's fhi\ Act 
does not apply to India (u) Sheovam Tiwari 
y. Thakur Prasad, 5 A.L.J. 106-A.W.N. 
(1908), 43 «3 M.L.T. 211«30 A. 

Standby, c.j. and BnitKiTT, j. 

^ B^etence ,—(a) ZM.H.O.R. 285, R. 

(4) AdvocateSt right of to appear and plead 
vsiien instructed by vakils— llules of the 

' original side of the Madras High Court— 
Buie m. 



m 


DJQEST OP CAUSES. 


m 


1^VMt\oe-»{Co^httnu6d). 

a party*, m Englaud, app^.>ar^ id por^on, 
he has a right to be heard l> counsel if ho can 
get o»i‘, although such couasel is nob instructed 
b> an attorney ♦ The same principle applies 
where a client does not act in person hut through 
a vakil, a class of practitioners unknown in 
England ftt). There is no rule of iaw which 
prevents a party acting by a vakil from being 
heard by counsel, that is to ^ay, by an advocate 
appearing for him K. Mungiah Ghetty v. 
K. Ramiah Ghetty 3 :\r.L.T. 32 a 
Wallis, j, 

Reference — a) B<'unettM\ Haln, 15 
171 

(5) Hnjht fo bejtn — Deftinlaiii\ tin\f 

plaiu^ftff iiiusl befftn hefo}c defendants 
^)2iO>iiiuj*him— Plaintiff , meaning of— Civ 
Pro Code [Act X7\' of78Sr?),Sf^ 1*0, 179, 
JSO—Ju(heatine Act S JOO. 

li some of the dc’fcndanih in .i suit support 
wholly or partly the plaintiff’s case, they mu^t 
address the Court and call tbeir cvidiuHc 
before the defendants, really opposed to tho 
plaintilT*R case, commence then case. 

Tbe word * plaintid’ moans o\ cry poison 
asking relief against another jicisoii. Haji 
Bibi V. H.H Sir Sultan Mahomed Shah, 
10 Bom. Ij.R. 327 . > 

111 SSJ<TLL, J j 

{{)) Decisions (nj stnqle hahjes hfn fa) Oindun/ j 
0^7 tJmr sneoessorst j 

A .Tadge situ ag on the Ongin.i! Side ol the 
High Court is ordinarily bound to feijow the 
judgment of another Judge when tho latter has 
decided a quoBtion of law, oi laid (lo\> n ( ortain 
principles of piacticc or procedure, or judicial- 
ly construed any provision of the law prevailing 
in the country ; but the formci is not hound to 
follow the latter’s dndingsof facts bast'd on the 
evidence recorded bv him, when tho cvidcnoo 
that maybe av^ilabl^ before the Judge m a 
lator case may be fuller uiid nutre i cl table and 
may tend to lead him to a different conclusion 
(n). Jamshed K Taraehaud y. Soonabai, 

10 Bom. L.R, 417. 

D\var,«i. 

Referenc6ii.—{a) 11 B. 441 , 20 B. 511 , .toi F. 

• (7) I;gvo suits between •same parties ip two 
Courts under jurisdiction of two different 
^iigh Courts-^Power of High Courtjto order 
stay of proceedings in one Court — Civ. Pro. 

’ Code {Aet^IV of 2833), Ss. 30 and Si. 


Practioe-^(0 ontinued .\ , 

Where two siuth were pending in two Courts 
under the jurisdiction of two different High 
Courts, in which the parties were the Bamr 
and a portion of tho* subject matter of the otie 
was included in the other, it was held that the 
High Court under the conjoint operation of 
Ss. 20 and 24 of Civ. Pro. C< do could determine 
that the procet'dings in one Court should be 
stayed pending trial in lift other, •Yenkata- 
sa Brod v. Maksundan Dan^ 35 C. 541. 
Maci.ean, 0. J , Nxn CoxE, o. 

(R) ippHlafe Court fh)ertnig fuiUm eouh^nce 
to he tai.en bif oitginal Coitrt-^No date to 
he fixed for fmthe) hearing. m 

When an appelinti' Cot rt passes an ordei 
directum inrlJu-r evideiKt tolie . taken by the 
lowiT Ooir‘i and to send jt ip vvheii taken to 
th( appellate Cuirt, it i^ wrong lor *suoh 
.fcppcllah' Courf to hx a date for further hoanug 
in Lhcappell.ito Court unu! therecordis return 
(‘d from tho low7a Court. Asamuddilt Kari 
y. Karim Shukoor, 1 (. >5 i^ 230 • 

lltwix J 

(U) Oniei oj lentdwl— Appro L fiom^ aftei de^ 
cfce i . suit- Cir. Pio. Code, Sc>. fjHS, 
3v/ —Pi e-euL'ption — Wajib-ul-‘ar 2 - -A rz'dari 
lamp* Ua<|iaii Tlissulai -Deh 

An appeal lies fioni an order of remand pass- 
ed uiidrr H. >52, Civ . (k)dc, cv«ju though 
before the tiling of lire appeal, the suit has ircen 
decided in coinpiianoc with the order of remand. 

Inrs in Histnet Barii arc not mamborH 
of the to pan* nal^ l)ody iv a village. A cusioin 
of pre ( niption, loeoided n\ a [1f ajib-ul-arz, m 
respect of the iransfc'r of a fiof^uit by a hu^sedar 
applies onJ^ to CO p.irecpoi's, and no claim can 
he niaintairicd in lespcct uf the sale of ata^idan 
land Uman Kuari y Jarbandhan Patbak, 

5 A.L.J. 447 (P.B )- A W.N (1908), 195- 4 M 
L.T. 1G2. 

IUniuui, Airman vno wat Hl’hai^, jj. 

Hefei ences (ri) 12 A. 510 (F.B.) ; 12 Oi 4h«; 

3 A.Tj.J.K. 40, F, and 29 059, overruled. 

(10) Allegations— Decision OK these allegations 
—New case m appeal noi allowed, 

A litigating paity citn only succeed secundum 
allegata ei probata, and tho Courts should check 
the tendency of defeated litigants to evade their 
defeat by devising a new case, whic^ was never 
set up when it should have been set up. lit is, 
therefore, not open to a Court of.appoai^ u 



881 


THK CCJ&JRBNT lUmX. 1408. 


sa-i 


oxpoiie a |pa%,’aiffc»ie 

to fW bjnjttticjf W'uie^^ at|i«^*kv'^df\wbicl 

qi^wa 

ItiJiw wlf'^r ^Ui^adwlti 

/;, ' ',y', 

vuw aj)2^al andf 
in fhmj^ opinion s^Whether appeal 
Pro, CW^ S. 5/%i. 

TM^fesyo '^iid^^before whom app^aN 

differed in thoir opuiiortH. One 
cattlii<^if5^d\ that she <a*<iident was due to tht? 

of the defendants* nervents, tlio 
othe,V^’* opinion that the faets sbewocl that 
thh' defeiadaiatH were r«ot guilty of negligence 
Thiirtore, ua<ler S. 576 of the Civil r’rocodiirr 
" €i>d^ iKJth the appeals inu^st be dismis^iMl, tMoh 
pa^t to pay his or her own cost«. Heerama y 
Bahti Bhlhitraj S^garmull, 1 1 Hnr. i. H. 2:>7. 

fttWl^N, \NI» OUMONlj, J. 

MWl pitv J^ro, Code, ^^ -AVhete rdtefs 
. claii9^m' plaint could not he aelycd for in 
' ,$gp(0a!itesmt^W'het?ie9 plaint fan be Ireai- 
' tfd fl'4i«ir‘W5Wf«ov petition. 

Where it itppoa red that tho ieliof*s (‘lauiicd m 
th^ plaint ochild nor, undei S. 2‘U, On. !*io 
Oodlf, hd asW for in a hcparate suit, it was 
h0ld that U wa-i competent to the Couri u> treat 
the plttlht as an oxecutiou netition, T R. 
Bhtteaha Bdo v. T. Y, Taljaram Rao, 4 
288 , 

W'Atnis, 

(13) iSiwwrt/Ad ify huwo'f Apjvllatc (hurt — 
ApiMdnt not entitled to notice -’Date of 
‘'hearing on remand— Chamjc of seNleil yiac- 
tice, \ 

Wh^re tjhe High C^nrt, oa hearing a second 
a^Si; r^maiJds a ease' to the Lower AppeUato ' 
ior a fresh deemon, the appellant in the j 
latter Ctpurt M entitled to a notice inlijiaat- j 
ing theydate on ‘Ithich the case will Iw taken j 
»P . ' ' ' 

' A' i^'ttlJed practice cannot well be disturbed, 
,ttnl^ i$ "slii^wn to be illegal (6), 

Hlha ptOsitioh bro^ht ahoitt by a remand tp 
*1 tot* appeal resembles that in 

O.XIilV^ : ^ s. 532 of Act xrv of 1882) rather 

thiih is ^aph^d h/ successive adjourn- 
d&te os^inaWy dxed for hearing. 
Once' admitted and 

registered, tet btmring may be fixed at 

Ottce^pr aft|r hut, in oildier case, 




Broom's ^ 

C. 1598 (69^J?1B (1<^63'1 

UC.P.T..K,82! 17 W.B, 66, B: 

6 W.K. Mis. Apiieals 32^ ' 

(14 1 Special CommiBeitnier-^PJh^er to seff-- 
Vesiinq the property vn the '^pemat .Corn- 
mtsi loner— -Procedure, J / 

'rhe Court bus no power or jurisdh^iihn whatr 
e\pr -ij^iherbiit or 0onferrod-r-|iri»ii>^apppint a 
Special OoimmsMoner foi Sale of immoveable 
propertv , scoondh , to vest immoveable pfjoper- 
t} in a Speciiil Commissioner ; ahd, lastly, tti 
tmipowor am such Special Compussiouer to 
i‘\e(i»ite a lonvfiyance of such property 
Anandrao Bhai v. Sitabai, 10 Bom.^ )t...Kv 
1170. 

Davbii, j 

(15) Aduwiuti alien suit * Sutf iy Mrs of 
the deceased— Suhsefiuent 
smi bo a credxio) — Conduct of the suit. 

1'liu liciis of a, deceased person fdbd an 
adiiiimstration suit with regard tP bis p^oport^ 
Bubspqucntly, one of the creditors of the 
doocased filed another administrathfn suit re- 
specting the same estate. It appeared that the 
credilor’s claim was just. Thp defendantK, 
tl^p, heirs, ( on tended that the creditor dhghi 
not to allowed to obtain an administration 
decrcte and have the* subsfsqneo't oondnet of Ifche 
proceedings 

Held, that the plaiutiflf vyas entitled, to an 
hdminUtratioij decree, but the conduct of the 
suit should be ei|trustod to the hd'm of th 
doceased. Ahmed AbdalU Bex^d V. tfAtiomed 
Shaikh Essa, 10 Bom. L.R. lidfi# \ ' 

BKAMA^, J. V > » ’ , ' , 

: ' 

(18) Costs -^WithdrawtU of ttp^dai Mmurnu* 
dum of ohjectioiis-’-^Right of rt^j^f^enl to 
costs on inenwrundum, \ \s \ 

' ' ’ VI- I ^ (Cl I " V ' ' ^ 

Quaere .-->Vhethot*:'wheu ih is tritfe-’ 

drawn by an‘at>|>eUaiiti tjhe TO&otaudum of, 
c^jecticto filed bj^ th%iMlp0hdeiit |pa^ 

M.Of, cannot be Ward ^ ^ ^ 

''"lial; jtho Appellate OWriiviA'^ini^isdidtion 
over the 4deetion\pf o^sts'bf tW^ntotprandum : 
aud tw i|»r<?p^ h) plvake, abselioe 
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tlUGKBT OF CASES. 


m 


of awy \vouW' 

bo to ihd jpdoj^ndon'l 

' the '^:^lt 'do |^e<''n^iiiO»' 

miifliim IlMar 

y. >' '‘ 

,1. • 

(IT) HtSoa an |>i!oti«f6r t/ notice io client--^ 
A^^ifml froi^ ptjBUnmai y detuti, dtsposed 
o/— ^n*tO(r{' of rvt^ords in. Jjower Cottrt 1 
P<iitim notified, v. i 

An appeal preferred ijo^-Jthe High {Jmirt ; 
agaihet^ , a preUxhinaiy deoroo tor accounts i 
havnig beep diethioBf^ for nou-piosecution. the < 
record wae returnedt to the Lovfcr Coutt, which | 
directed potioee to be served ou the pleaders ot { 
the parlies for tlie further hearing of the case, ; 
a week hence. N 0 UC 9 Was served 011 the defen- | 
dant’s pleader, but he did not infoiui ihe , 
defendant. 

Held^ that the notice w'as nut a good notice 1 
on the dofendant, and au ex parte decree passed | 
agaumt the, defendant ou the date fixed should | 
he set aside; that the case should be 1 cheat'd < 
upon notice ser^d on the defendant personally 1 
E. F. Sandys 1 r. Upandra Chandra Sinha 
Roy. 14 - 5 , 

StKPWKN llOLMW^OOl), JJ 

(18) Bleccdi^^^Declaraiiun oj title on 

adverse po|ws.sio)*— ‘C/an« bn'>ed on ndnei^v 
poseesmn not set up in the plaint , 

A decree declaring the piaintiirs title toi 
immovpahle propertv, such title being li^sod 
upon adverse posBcsston, ought not to be gi\en 
to a plaintiff unless such a titk* is cle|cly set up 
in the plaint. Zafci'Ud-din Y. Nazar Muham- 
mad. A*W.N. (lOO&j, d77 

,1- ' ^ 
IVAUMtUI? jSuSAlTS, J. 

Befermm 7^^ Ql t\ '* , 

(19) Flaintift all; along lighting to recoNcr 

land without any pa*y men t— Whether could be 
allowed to amend tl^e to one for redemp- 
tion. SeejT 4 iit,li!A«pitpS. f>0 P.W.K. 1908. 

(20) Ijeav© to revoko; SubmiWon to arbitra 

tion*-^Otlson 40 ihe in Ot>ptt-*Stating u case 
by AiJbitratbrjllo^uj^^ fOtOpmion-^Questions as 
to admis8lbij?ky ,<^ should be decided 

m tkeir Joas l!X of lipo 

^$1) ^ir of to get^ver 

this bar rrtay te bhaB|^''ii^b 8 fi^ 4 «nMy--Cjr. 


ihriMifod— {Conkn tu?d) . 

60 .' See Ko. 6 , ia 

.Bdih/LJi. . / *. , 

i (2S) Suit 'to ' 

' parties olaiafiitig hKjrtgage-tiponfi^^tnt^ ' 
er > suit •‘-Plaint > 00 R,taihiMg claim for' 'jeediein^ 
tion— Appropriate relief. See 
Sntr, Ko. 1, 10 Bom. I,.R.8H. , ' , > 

(28; Ameudiuent of decree * by way fA anipii^' 
fication of^ its wbrding^^ffirniutio'rj- iljnsulfi- 
eient time given to produce evident— W'hc^t her 
substMutivo question of law. Sec Apl*KAt. T<^ 
Ihtiw CorNcii.. No 1 , 62 P.VVlR. 1908. , 

( 21 ) IMamtiff to succeed" on the fi-ticngth^ (d 
Ins own title and not on the weakness of the 
defendant. See Lnn I'A'i lON. No.*2, Oil P.Wili. 
1908. ‘ 

(26) Dismissal oi &tnt under 8 . 97. Oi^.' Piso.t 
('ode, for not paying procoss-feo-~ 8 . 97. G.pXk, 
applies only to lirst bcai n'g--Coursc to he ttdopt^^ 
od after plaint is loturned lor amendment--'-* 
Chief Conn’s power of revision. Soft Pko. 
CoDi', No. 83 65 P W R 1908. ' , \ 

(26) Vmendment of plain fc m (uither appeitl. 
whethei allowable and w hen , Soo \>.ni»uu 
VfM)M', No 1,64 P W R. J<M) 8 . 

(27) Sint st't down fm mi ex paite decree be- 
loie the date fixed in the oummons f*e the 
hearing ot liie suiC See k\ IVviiTi Dkquku, 
No i, 10 Bom L.H. SOI 

(28) Doeiinicni; not mentioned in tb^ plaint 
- -Inspection b> defendant before filing whUen 
statemtiP Sot Ci\ Ihm Cook, No TT.OBom. 
J..E. 1084 -32 B. 16i. 

(29) Ple idings not set up in ibe lower (3ourt. 

— Right to set lip ill ihe Chief (3onrts on appeal. 
SeeHiNin Lwv (Adoition), No. 2, 63 P.W.H', 
1908 

(SO)— V. hen Ireming an issue on the ppint of 
fraud, I- 10 set forth in the ksuo ithfelf ft 
iinof slatomentof the fraud nllegod. See Fiugi'pv 
No. 1 , 10 Horn. L.R 27(h ' ^ 

(31) Divergence be<i(fveeti decree a\)A}hdgmcnt 
—Power of executing t'ourt -D^!0i?ee4iolder to< 
be direetod to apply for ^mendmeut of decree 
to the Court that pa»«e4 the decree/ See 
bDechkk, No. 4, 60 

(82) Cause of action $hown to exist agafniitif 
defendant originally, impleaded— on 
plaint pointing also to another person eonceriiOT, 
8763— —58 t ’ \\ 






THE CUBRBH*® 



"^PvAoUee— (Co/t tiuued ) . 

in the suit— -Duty of, Court under 8. *’^2, 
C.P.C. Sue act XVlil of 1850 (PBOTE€Troi<J 
oh JuDicuh OpriciiiR$)ikNo, 1, 50 P.W.R, 19<j8. 

($3) Now base eat up iu the Chief Courts on 
,iippeal— Whether allowable. See Ojv. Puo 
C opjj, No. 35, 58 P.W E. 1908. 

(34) IVoftcduro for obtaiuing ojder of adjudi- 

cation nn insoHency— Rule or petition. See 
INSOLVICNOY Act (11 VKO 12, Vie. C 12), 
No i, I'J O.W.N. 688. ' 

(35) (r round of .ippe.il taken in lowci appel 
late Coiirij not argued then s— Whether bars 
ita bejug taken in seeond appeal. See Apm m 
(Skcoko Awkai-), No. 2, 3 M.L.T. i93 

(36) Dofojihant not oojeetiog lo ^he adinis- 
sjon of Beooridary evich^nee at the tune of hling 
—Right to raise the objection in argiunenl 
See Evji)knc'k,Nu. 1, 3 M I..T. 297. 

(37) Return of deh'Ctive plaint foi amsiul- 
nient^ when made. Sec MouT«.Af.n ((tI'xk^m.), 
Nh. 6, 32 P.W,R. lOOB. 

(38) — 'Where succossor of a Judge has to dec ide 
case already decided iii port hv his piedeces- 
s,or— Question already decided not to be lo-opiMi- 
ed except where error la ohvous oi patent— 
Such ro-opemug, though x»ot illegal, is uodesir 
able. See iMoJiTi-Ac.i (Rfdemi*'hon), No 3,41 
P.L.R. 1908 

(39) — of Pnyv Council -Poml not taken be- 
fore either of the low*" Courts, whether can he 
taken before Pi ivy Council. See 
(RKJjjgMinuoN), No. 4, 10 Roni. L,R. 120 (P C.) 

(40) Suit for iieoount.s fiem c’?eoutor — Appli- 
cation to take accounts on the footing of wilful 
default— Practice as to making the apph<-ation. 
See ExKcrTou, No 1, 10 Honi C R. 117. 

(41) Further appeal not (ompetent — whether 

it can be treated as a petition for n‘vision — 
Punjab Courts Act, S. 70 (5) 8e< Limitation 

Act. No. 67, 5P.W.R, 190B 

(42) Suit instituted without next friend — 
Whethe|c can be dismissed— Proper procedure. 
See Ci'ARiHAN AND Mtnoh, No. 4, 11 O.C. 
169. 

(43) l>ola> due to official oversight, whether 
affects rights of decree-holder — Appeal treated 
as revision. See Pke-%i motion, No. 1, 11 O.C. 
144. 

(44) Desirability of acting under S 622 of 
the CiA^ Pm. Code^ where other remedies are 
available, See Chv.'^Piio. Code, No, 359-c, 1 
Sind L?R, 326, 


(46) Chan|{J^in substantive law during pro- 
gresa of a suit— Law applicable to the suit. Sec 
Oiv. Pifio. Code, No. 232, 10 Bom. LfR. 626. 

(46) — of allowing defendant to be examined 
as a witness for plaintiff, propriety of. See 
Res JumrATA, No. 7, 116 P.W.B. 1908. 

(47) Qiuestions as to liability of defendant to 
compensate plaintiff and as to amount of daniii- 
go 4 ^Rirst Court holding plaintiff notentitlod to 
damage^ and di.smissing suit— 'Court of Appeal 
holding plaintiff entitled to damages and 
remanding .suit for .isccrtainment of damages— 
Practice'. Cco Ci V pito. Ccdk, No. 315, 8 C.L. 1 . 
159. 

(48) Party seeking to avoid contrail on the 
ground of fraud or unduo niHiicnce— J^ariy 
must give in his pleadings Ifill parti^^iilai’s of 
the cucu install CCS on which he relies — Dro.id 
generalisations not sufficient. Sec rNnun In- 
Ki i iiNcr, No. 1, 8 C.L.J. 135. 

(19) Whether it is open to High Court in 
SOI end appeal to dispose of the case . on the 
ground of non-registration of a document when 
the point waii not di.scussed in tho lower Courts. 
See RioifTSTUA'i ION Act, No. 15, 4 M.r.,T. 79. 

(50) DefemUnts bound to describe the docu 
nients for \Ahicli thf'y claim privilege, suffi- 
cientlv foi the purpose of identification, to en- 
able the Court to order their production, should 
the Court think right to do so ' See fll\ idenck, 
No. 8, 10 Bom. L.R 796. 

(61) Where tho taets in a petition to High 
Coujt appears sufficiently lioin the judgment of 
lower Courts, no affidavit £eed be filed. See Civ, 
Pko CoDf, No. U8, 8 C.li.J. 308. 

(52) U IS open to tho appellant, on appeal 
from final decree, to take objection to the ordei 
passed on the application for review See Oiv. 
Pro. Code, No. 79, 8 O.LJ. 204. 

(53) It IS open to defendant to sot up alter- 
native defences — Piafintiff* not allowed to raise 
objection as to defendant's setting up alfcerifative 
defences at appellate stage of the suit. See 
Hasiimknt, No. 0, 8 C.L.J. 289. 

(64) —of Calcutta High Court m to service of 
petition on respondent governed b> what pre- 
vails in Fniglish Matrimonial Courts. See 
A^,T TV OF 1869*{1 sdian Divobcm)^ No. il 12 
C.W.N. 1009. 

( 56 ) — obtaining ^n the original siSe of the 
High Court of Calcutta— 5J|txation of , bills of 
solicitors deepaed to be optional with orient, and 
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Pi>aetice^(Oonc2ud[^). ' ' 

bills of costs ^re of tea adjusted without taxa- 
tion* See Oiv* , Pito,: Com^, No. l, 12 O.W.N. 
1102^ 

(56) Power of Court to extend time for giving 
security— S. 602, O.P 0. (1882)— Appeal, See 
Oiv. Pito. OopB, No. 348, 87 P.R. 1008. 

^ (57) Third party notice— Application to be 
before hling wntton statement. See HkiH Gotiut 
Rules (BomEAY), No. 5, 10 Bom. Ji R. 1021. 

(58) Plaintiff present iii Court, tbongh lonn- 
sol is absent when the case is called on foi 
bearing— Tnapplicability-jat Ss. 102 ruid 10 i, 
C.P.C., 1882— Piactice. SoeCiv.Pno r.oni', 
No. 85, 10 Bom. L.R. 1J72 

Pre'emption. 

( 1 ) itPre-etnplion — daztitted ho lidaif. pet i od 
fixed for paipneni it inq on — iJclay due 
to official overSKfht — iduestion oj oomplianLe 
^mith the decree^ right of aipeal—Ponei of 
Court to extend period of payment— Appeal 
treated as retmwn-Civ J^ro ('ode, fin. ^J4, 
and fjH2. 

lleid^ that, where the last das of the pciiod 
iixocl for payment into Court of the prc-cmptiv<‘ 
price expired on a Gazetted holiday, the pa\- 
ment could be made when the Court ojK'iicd (aj 

Held, further, that tlic right'> of .i decroc- 
hoidcr are not affected by e delay ausing from 
official oversight. 


Pn^-emption— ^ 

Where it was contended that the pa^ttie** to a 
sale-deed were estopped from ^rovjng against 
the person suing fer pre-emption^ that the 
transaction was m reality di^orent from what 
it app<wed to be, held, that betfore the plea of 
estoppel could be maintained it must be proved 
that the plaintiff believed the representation 
and brought his suit in consequence of that 
belief (a). Kawab Begam y. Hftndd Ali, 
11 O C 170. , 

CnvMiiut \\n KAAN^ J.C’s. 

liefeiencLh — (a) S C.*A. No ‘UO of 1004, 1 
O.(\75and20C 2'»r,, A>. 

(3) a jib-ul-ar 2 — Construction of documcids 

~ Uuhant'inadan lau . * 

'I he pn -cmnfeive claupfs of a wajib-ul-ar/ 
conlaiiH'd the follf>v\jng provision —“The 
/amiDdar of tin* 7, halt a is one person , hence 
thcie IS 1)0 custom of pre-omptioii in the khalsa; 
but .imnng the owneis of the fhaha JUid milks 
t.he follfAMr.g customs of pre-emption obtJins ” 
The UtaUa subscfjneutly I'rime to have more 
owueis than one. livid that no right of pre- 
(inplion Wtis given by this wajib-ul-ar/ to the 
owDois of the i.hal&a luiei sc, but that a s.ile of 
a share in the hJiaha was subject to the 
JkJuhammadan law of prc-emjition snd this 
iriespoaiNO of the fact that the \cndee was a 
nnidn. Ram Lai y. Bahadur AIi, A.W.N. 
(lOOR), 15‘G-30 A 372^5 A L J. 414 


Held, also, that a question of paMnetu or 
non-payment of pre-emptive price ni rcmplirinse 
witl^ a decree m Uie teinis of S 214 Oty. I’u. I 
Code, IS not a question of execution open to , 
appeal under S 244 of the Code (6). | 

• I 

Held, also, that a High Coiiit in revision has 
the power vested ui a Couib of appeal, to fix 
a fresh date for the deposit of the purcha-^c- 
nioncy (c). 

The Court ni this case, tieated the appeal 
before it as an applloatfon for revision, set.aside 
tlft decree of the District Judge as without 
jurisdiction and substituted a similar ordei in 
the exercise of its retisional powers Oanga 
Dhar y. A^rudh Bingb, 11 O.C. 144. 
GiumN,*j.o. 

ncferences :^{a) 2 N.W.B. 112 and 3 A. vS50, 
Ih: (6) 4 A .420, H ; and 2 A. 744 and J3 A.* 
376, B. 

• 

(2) Plea that a sale' was in reality (9gift~~^ 
Jiisio^ipel, hg^iefimhe representation neces- 
sary for. 


hi VM.I ’1 , < .J. ^M> l\ MIAMAT ,1. 

JUfe'tci«r<i 7 A. 775 , 22 A. 102 and h» A. 
466, It 

(4) \ fajiO-ul-ats—Coasttuctnm-~^hnrkn\-m’ 
i-shiknu— mearu/?.r 7 of. 

Whrre the Wajib-ul-at z ol a village gave a 
rjgh; of pre-emption first to shut kayu-i-sfahni, 
then to diiikayan-el.-jaddi and lastly to 
hhewatdaran, held that skiirlayan-i-shikimi 
was intended to denote relatives by blood and 
not co-sbaicis m an) sub-division of the 
malul Bahai Singh y. Mubarak-un-BUsa,* 
6 A.L.J. 52*=A.W.N. (1008), 1G==;30 A. 77. 

8t\m-.ev, c.j. and BuKKirr, f* 

lleferences .--Agra Full Beftch Rulings 171, 
11 ; 23 A. 200, D, ^ . 

(5) WajiO-ul-arz— Interpretation e/— m- 
tiqal -* Conditional sale. 

A waiib-ul-arz recording a custom of pre- 
emption gave a right of pre-emption m case of 
any Intigal of property in the village. Held, 



Ttm Efl)|!'X,' a?08._ 


>«if jlsuji 'fti jonief^'lk' 

^ \ ' ' i'. .i. * 




1 pijppri^to of' 

isiJloii^i of ptri^-em^tfoOf tKat' 


0/ v,:jf^fho'Aote pirop$fi6i^'’y''ifa)^a;i^^|i)|;^^ 

^ ;^jl^^3S/ ' #li5pi&i^ having BhaiDoii t^ersbad io feV^'i^dran 


n0t^0.^f ^fi0 pre empt- 

iiihhi*" def^ndmt-^W hetlm uoticeHo 

of ^ts-oraptiort is not h right of rc*- 
purdltafte, but sittiply a right entitling the 


eritrjr 111 the iri^ht, 

of pre-omptron-m those mahafedid 
these proprxefcors any aixtfcdi^ «‘ j:o oonwol 
their own righto or the righto' of theit suc- 
cessors over the property. The, t^ajify-ul-^ar^ 


prt-iaap'tor to be sub'jtitincd for i.he sendeo 8> ', P""''® tl"® axlsWoe oU imstfita of 


P^ol^ae^, and to stand iii his shoe^ in respct t J 
of atVIhe rights, and obligations arising from j 
ttto toJe under tvFhich he d(*nveshI^ title He * 
eau only get' what the vimdi'o hargAuied for j 

S5 50 of the Registration .U-t (TI I of 1K77) 
doet^not protect a purchaser wlio pUH based 
with krjowledgo of an nnrugistcn d cncinn- 
hiranec: 


prc-cinplion m the mahals in q4es1»ionv B. B. 

O'ConoF Y. Raj Bhadur, 5 A^L.^^/TO. , 

StaMJIY, C.j‘ and BDHfltrjJT, .f, ’ ' " 

nefereuies —15 C. 20^d t.A. "127 ; {l^H) A. 
W.N. 89 ; ,16 A. 147 , 27 A. 602, ii. 

♦ ' V ' ' 

(H) Perpetual lease, no suit for pr 0 ‘i^)^Uou tji 
case of^^t/ease mi a sale^^udh Jbws Act^, 


Wtierei therefore, a M^ndii (>nrcb<isi-. with 
hotiOool a priot Unregister(‘d encumbrance and 
thj^, 'property is pre-empted tin* pre-emptor 
talses' subject to thfit rnoirgagt* even if ilie 
exietence of that mortgage was conei.Uod from 
him^^Tejpal v. Bipdhari Lai, 5 \ HJ 112 
A.W.N4 (1908), 42==® ft 'I'. 22 i- -JO A. HiO 

'Sl’(KNtiHY, C.J. AND BoUKITT, J, 

1* ^7) fl^a;jtb^ul*ar.^ — One tnahal — Pi't /c. / pai it 
f tm% — Oiistom--*Oo aif act 

AlauM Bavauli was sub-divi(lt*d U\ peitoct 
partition into throe tnahals; Mahal Aii Ma/.bai , 
d^ahal Bhairou E^ershad, ^^ahal Slieo Dial 
^Bam. Before partition the waj%b-uL~arz of the 
provided that, a right of pre-omption 
: existed in the following order first to sliare^rs 
'dtocended .from ^ cxnnmoii ance»>toi\ then to 
, 0^*^harer^ in the village, then to strangers. At 
' the Ume of partition, three n ijtb-uhafzey were 
prep»r|d lor thtf lBree imihals. The loajtb-nl-arz 
the mahi^le Ali Alaxhar and Hhairon Her- 
ehad, , which |uah<^le had a sole proprietor, 
re]^oducei}4 the Wording of the tmjib-ul’ars^ 
of the^ undivided -village, in a chapter, the 
headjitiK of ilbioh referred to the tights of sharers 
J.n the third mahal, which had 
the wording of the original 
and it was provided 
tbata case of a trans- 

fer'' hy/fA' lyould oxist,,^in the 
{rillowiage»r^f I wsharets descended from* 
p Cominon' aS}8^W,/ftheii pattidato^ ihoil 
Oii^'Woif ’itihal Ali' Maabar the' 


5. ,V. 

Ueld, that no right of pre-etti]ptioij can be 
claimed in respect of a pcrpfiilual laaste, as Suoh 
a lease is not a sale within the meaning of Oudh 
Laws Act Babu Baldeo Prasad y. Sheikh Ali • 
Husain, IB 0 0. 848. 

Ch^MIKII, J.C. and (rBimir* A.J*C. 

liefero^te —H O.C 21, J). * 

«• 

(9) Custom — Wail er — Pfe-emptor fecetvimj 
fromtlie vendee mortgage-money dm to Mm* 

c Held, that a pre-emptor cannot lie deemed to 
h.ivo ^vjn\od his light of pre-emption byK^,iAp3y 
rtceiving from the vendee ruortgage-mouey^due 
to him on the security of the p^rupertt eub)ect 
of the ssic. Fasai Dad Khan v. SawAU ^tSh, 
M) P L. R 1908 « 80 P AV . R. 1908-?= 87 jl0«. 

.loHNSTOM'; AND IvKNVJjNCiToii, XT, 

i.*£j;/nt /icd.s:^l88B.B, 1888; 164 1906 ; 

2 A,L.J. 145 (1906),; 9 A. 284 ; B‘2T.B.'l884, P. 

♦ * ' ' 

(10) Piice to be pa^ul pre-eti^ptmr , 

^fnrl'€t value-->^Ootift ^fh^^\ ' ,i' 

Before a Court proosiedK to ' ' hiarket? 

value in pre-emption entos and to.Ci^l/Uphn a 
plaintiff to pay thais it.musl |liat 

the price stated in thV*^4aed nsiit^ fixed in 
,gpod faith. B)ut, wheire^ thsi debit .te^nufne, 

^ though most of it is anade vhp’bf , dbd 

the' Md,^^>vhibh is * hi suit, 

‘ not tlto" vendor '$ Ihe4 ti^ in*' 

, solyeh'^» . been’ a oi adjust* 

indtA^of valuoi b> mann^Jr ioauit vendor and 
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tilul . ibore 'iM «op(^>' 
sum^P .of [juries tedi 

AJttiUitil t^ 

■ • ’’..v' 

Be/ew>»e« V»1 ; 68 P.R, 1002, i' , 

77 F.R. 1001, • 

< ' , 

(11) OQV^nani' fi» titled i^y I'endw 

in^ /dpaur a^f vethdee^iii^jhi of pre-empior 

. to &h/oro& the covenant, 

*«-> * 

A oonditit^u iu A deed of sale, in which thi^ 
vendor guarantees his title m the laud, holely 
to the original vendee, and in which he agi t cb 
to compensate the vendee if diKlurlied, is purely 
a personal covenant hy the vendorm i<t.\oiu' 
of the vendee, and does not, theicfoie, «inute 
fur the benefit of lihe pce-cmpijbr who bucceeds 
in obtaining a decree for possession by pre-emp- 
tion. Sandlie Khan v. Bhana, Hi i^H. 1U07 
-»93 P.W.ft. 1907«57 V.LJi. 1908. 

llOBKnTSOK AND La^ OlIAND, J.J 

Hef0r0nrm .—30 P.K. 1893 ; 55 P.K. 1899 ; 4(. 
P.R. 1902 ; M P.K. 1901 ; 93 P.R, 1902 . m V 

R. 1906 ; 8 A. 775; 8 A. 86 , 3 A. 088, B 

(1*2) Sale of ayfionUural land prioi4.i nth 
May, f905---llight of vender sujjerior uudet 
the old Act but inferior under tli^ new At I 
ofpre*emptto‘i^ I^ioritie^ mdet both Acts 
—Act tv oj im, 8». IS ami ]4~Acl T1 of 
l90iSi^ Ss, iti 5, 4, 11 j m and *18 — (veuertA 

l'0aUm Act T vf 1898, 3. ^ (< )• •• 

On theA2thi^oember, 1904, vendor, a Ma- 
ha||ip>and not'^ ioulturist, spld his halt share 
in^bint /ihafa to his 6rst cousin. The new 
Pre-emption A\e*Mt of 1905 came into foue on 
nth May, 190$. The pre-emption sui« was 
instituted on the 16th March, 1906. 

Heldj by a majdmty o# two .Judges of the Full 
Hefloh of, three, that the priorities given by 

S. la of th|e .Punjab Prc-imiptlon Act II of 1906 

are applicAlil'e^tb aelaim to the ri^ht of pre-einp- 
tiutt trtth ^ferbnoe to a sale executed More 
the ol'tfce Aot'(o). 

ii^d, also* JfibAt vrhte^ the vendee had a supe- 
tiqr »igl^l under tbe Piyjab 

HAvn Act, W f ffiremptior, the 

ekviof oi Ac|' ll of ISOS pro- 

^te him Fe^pter tAo hhs supe- 
rior Ip , 1901k Im ». 


. F»C Chiad, 18 F AV,«<; « |t! Kr. 

1^16aE'F.&4'l90ff, , 

■'CvAttK, O.J., 

Uefemiets 23 P.R, 1906 i 80 P,^,’ ' 

F ; 06 P.K. 1001 ; 83 P.K. 1003 f *4, P.ll: 1008 
and 87 P.R. 1906 ; 7 A. .686 (P.B.), sod' 01 A. 
374, R. J . 

(1.3) Vendee asntgnifiy the 2/ropefHy before 
^ftmt /yr pre-cmption-^ITransfereee not piode 
parttes— Fre^h suit against transfeSe^'^ 
iiimitation Act^ Art ^l0-^AppWnb\l%iy* 

\ x>ic-einpt>ai lubtituied a suit against the 
Vfudor and \endee for pre-emption and ohfeiun- 
ed a decro(‘ Before the suit, the land bad 
Im3c*h assigned l)\ the vendee tocertain persons. 
Held, that »dic pro-einptor, in order tc 
bind the transferees, should have implenKled 
ihcni lu the pievioiis ‘•ml, or should institute a 
Jresh Mill Su(‘h a suit against the transferees 
would tH‘ .1 pre-ompiion suit and sViA^uld b0 
brought within the period of limitation 
scribed in Art. 10 of the Limit>ation .Vet. 
Raushan V. Makhan. 106 1\R. 1907- 7*) P.L. 
E. 1908. 

JnUNh'loM:, J. 

Jlefirentes - .2"> P.K. 19(13 ; 9-3 P.R. 1902 and 
46 P.R 1902.^^. 

'Ml Purchase'* having eAiml right to^re*empt 
with plaintiff joining in purchase with one 
haring mfenor right- - Vtaintif's rufhiaf 
pre-emption. 

Where a purchaser of laud arid bouw, who 
has equal right of pre-emption with that of the 
plainlifi, joins with himself in the purchase a 
pcrsrui who has an inferior right, the plaintiff 
IS eiitith-d to take iwt‘r the whole bargain,' the 
sale being one arid indivisible. jLohliru V 
Labhu. 48 P.R. XW7- 81 P.L.R. ffiOM^^lO? i\ 
W.R. liK)7 (Sup.). 

(:n\TTi'll{Jl ^NJ) rfOHNS'lpNK, M. 

Heference-^ -dO P.R. 1884 ; 94 P.R. 1895 ; m 
P.R. 1096, F ; 19 A, 148 {KB.), Dies, 

(15) Suit for-’himitation in suite bailed on 
foredosure^rder absolute, time to begin 
from- -Suits for j. re-empHon , on a 
foreclosure decree passed cm a mifripromis^. 
niainiainabiliiy of~->Oudh hateb Act, 
Chapter IJ— //imifltfisjn Act, i8?7, Sch, If, 
Art, 190— Transfer of Property Act, Hs 86,, 
Stand 93. ^ » 

Meld, that pm-emtitioD cbald op clair^d 
in^he case of a deoree for forecloaure passed 
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Plfe-^mption--(Con/inu0d), 

cvmpeamiBQ, made in a suit;, brdught for saft of 
the mortgaged projperty m the basis of a ^m- 
plo mortgage, ^ 

further, that the limitation for a pre> 
empiiocirsuit brought on the basis of foreclosure 
decree is to be reckoned from the date when 
the decree is made absolute. Arjun Singh y. 
Pandit Iqbal Narain, 10 ()X\ 374. ^ 

t 

Chamikii and Sandkus, j. cs. 

• 

Befereihces .^(a) H A. 405 , 24 A 17 (P.C.), 
It. 

(10) Caim of action accrumtj m faihet'^i life- 
t^m — Son's right to claim on death of 
father — Voluntary transfers — Right of yte 
empiton pvef' pt opei ty pteviuusly sold. 

A right to faue for pre-(‘itiptii.n, v'liich had 
accrued to a person ni liis lifc-time, passes, at 
his death, to lua successors, on thou inheriting 
his land. But .i voluntary transfei will not 
pass a right of pre-emption as regards property 
previ6usly sold. Faqir Ali Shah v. Ram Kishen, 
133 P.R. 1907 (P.B )-=8t P.W R 1907 - 88 V. 
L.R. 1908. 

Cdajik, C.J., Ronnit'iscN vnd SriMi Din, j.t. 

References -49 P.R. 1901 , 95 P.K. 1901 , 

7 A. 5S5, R. 

(17) Wajib'UUat s. consii notion of 

A village wajib-ul-arz provided that, m the 
case of a sale by a co-sharer, th(' first right of 
pre-emption .would bo in the uterine brother of 
the vendor, and the next class of pre-omptors 
would be 00 -sharers in the village ; but the 
game wajib-ul-arz further provided that a 1 Lmdu 
widow succeeding to her husband in the iibbcnce 
of male issue^ would have full powers of sale, 
but would not bo coinnetcut to sell to her 
brother or father. Held that tlio brother of a 
Hindu widow could net as vendee fioni bis 
sister resist a claim for pre-emption brought bv 
co-sharers m the village. Kam Niwaz y. 
Dakho, A.W.N, (1908), 59. 

Hankuji and Richaeds, jj 

(18) Suit for pre-emption in a bhayachara 
village on grdund of relationship — Proof of 
special custom — Valugi of chakwar wajib-ul- 
arz-^-Docitment ((mtaining custom of whole 
Tahsii tribe hg irtbe^Harliei and later 
wajib-pVare, conflict* between -Ss. 31 (H) 
(b) and 44, Act XYTUflSB? (Punjab Land 

' Heve)i4te). , ^ [ 


Pre-emption— 

I . ^ 

In a suit for pre-emption ol land in a bhaya- 
chara village; the gronjlds being the agnatic 
relationship of the plamfcitf to the vendof and 
his being a jaddi malil, whereas vendee is a 
medik by purchase, plaintiff, in order to prove 
that relationship helps him, should prove a 
special custom to that offect. 

The chahwar wajib-ul-at z is not, properly 
speaking, part of the settlement record, which 
IS a village ]|;ucord, and, therefore, no presump- 
tion of correctness attaches to it under S. 44 of 
the Act (a). 

Kven if it bo taken to form part of the settle- 
ment record, the circumstance that it states 
the custom of prp-emptiou as tribal, whereas 
pre-emption is peculiarly a local custom, de- 
pijves tbeentiy of all its piesumptive value (b). 

Whole a village wajtb-ul-arz states no cus- 
lom, but does not exclude it, the party alleging 
a special custom must prove it A document, in 
wliK h customs are stated for a whole Tashil, 
tribe bv tribe, inasmuch as it docs not deal 
with lights and liabilities “in an estate,” 
cannot be said to fall within S. 31 (2), cl. (6). 
Slaving, therefore, no presumptive value, it only 
helps to prove them, and serves as a guide to 
cnquir>, but actual instances of enforcements 
of the customs stated are riecesaarv. 

The value of .cv^en a genuine wajib-uUarz, 
favouring relatives lu the matter of pre-emption 
iind standing unsupported by actual proof of 
custom, followed by a later usajib-nl-arz, in 
vyCiich the “ law ” of Act IV of 1872 is stated to 
contain the rule of pre-emptvni, is so sma^l as 
to be virtually nil. Technically, the value is not 
ml (r), but oven negative indications, the other 
way, are sufficient to reduce its value to nothing 
(d)\ Gnldad Khan y. Gul Khan, 44 P.K. 1907 
«H2 P.h R. 1008=111 P W R. 1907. 

JoiiNvroNi and Shah Din, .tj. 

References i[a) 87 PfR. 1905 and Civil Ap- 
peal 127 of 189*), 11. (6) 26 G. 8X (P.C.), B. fc)’ 
52 P.B. 1890 and 36 P.B. 1905, B. (0) 27 P,B. 
1893 ; 98 P.R. 1894 (P.B.) , 62 P.R. 1896 ; 78 P. ‘ 
R. 1904 ; a5 P.R. 1906 and 70 P.R. 2906, B. 

(19) Mahomedan Law^Pre-emption-^^eXah, 
i-mowashibat and talab-bistishad — Unrea- 
sonable delay, a* question of faet-T-Actimi 
for pre-emption— f^jlaimanis, eo-sharers as 
as mortgayees^Deposit of mof^tgage 
money in Court by purcha.ser^Withdrawal i 
by claxinanU — Waiver ofel&im. 



845 


DIGEST OF CASES. 


846 


Pre-emptionHCf^^w^^wwe^)* 

The right of pro-^ption must bo exercised, 
iind the claims necessary to give effect to it must 
•be made with the utmost promptitude, and any 
unreasonable and unnecessary delay is to be 
const rued as* an election not to pre-empt, j 
Whether there has boon such delay is a ques- 
tion to be determined upon the facts ‘of each 
particula’r case. 

The plaintiffs, in this case, claimed the right 
to pre-empt by reason of thoir b.iving previ- 
ous!) acijUirod a share in the propcity. They 
had also obtained the transfer of a ziupoahqi 
mortgage binding the sharti^tjic sale of which 
w'as thco< casion of the present suit. In Lh<‘ eouise 
of the suit, the purchaser, deteud.inl, deposited 
the mortgage amount in Courtf and the same 

was withdrawn by the plaintiff 

• 

H<>Z^,*that until a deciee foi pre-emption 
w'as made the purchaser ow’ned»th< land, and 
had a light to redeem , and that the taknig out 
of the mone\ by the plaintiffs, as inorigagi‘Os, 
vv.is no recognition of anything more than that 
and was quite consistent with their claim to 
pre-empt. Baljnath Oaenka y. Ramdhari 
Chowdhury 12 O.W.N. 419 (P.C.) =10 Bom. 
LR. 253-7 OX.J. 318 = 18 AIJ. J. 11C--3 
M.LT, 349-35 C 402 

liOiiii RoriFUThON, Loan Coi.lins \ni> Sik 
Autulr Wilson. 

(20) liivaL Blaimantfi for i'te-em]jt%ou — Pre- 
ein^hve rtghh equal — Right of claimafUs 
suing subsequently to defeat clawiant minq 
first by obtaviing conseiit decree' dmmg 
^enfleiicy of the first suit— himiiatuonfot 
suits against rival %i e-emytor' s^J iiunta- 
tion Act, Sch. IT, Art JtiO— Superior dilr 
gence, offset of. 

Where a rival claimant of the right of pre- 
emption obtained a consent decree in a suit to 
which plaintiff, the first claimant, , was not 
made a party, and the suit in wj^ich the rival 
claimant obtained the ootisent decree was in- 
stitufod subsequently to the suit instituted by 
the plaintiff, the first claimant. 

*I[eld, that, the plaintiff having first filed his 
suit and thus i^own superior diligence, the fact 
that the rival tilaimant obtained the consent 
decree did not place the plaintiff in a worse 
position than that which he^ccupied when he 
filed this suit and that the plaintiff was entit^d 
to a deciee. 

Superior diligence in suing constitutes su^fe- 
rior cla^m to pre-eiftption (a). 


Pre-einptloii—(Coitfij*Mtfd) 

Held, aUo, that Art. 120 of the Limitation 
Act governed suita agamst rival pre-eniptors 
impleaded after suit filed and that one 
pre-emptor may implead another as a co- 
I defondanL within the period prescribed bj Art. 

1 120 Ram Parshad v Qanga ifatt, 20 P.B. 
j 1908. 

j Hi to 1 

: Jtofeiences [a) S3 !‘.R. 1S8^, /•’ {1) 11 \\ 

j R 1H9<. r.* 

I (21 ) Sale u f pi upef ty siihjcc t to pi mpifwn - 

Suif'^ fui pre-eiii%}hon — Sale bh ongwal t en 
\ dee duitufi pindeney if ^jiiits k> pre-eviptor 
hminq superivi i i(jJit<i - his j^entlcns — 

I li( abdiiy of docti me. # 

, A cerlain propoit\ .siiiqei t topu'-omption 
: sold to^I. Afl » the Stilt‘ two por‘«on.s cbuming 
, .1 right of pre-emption M-pauitel) sued to eiiloive 
their rights Dming tlie penarnc) of those 
1 feints, K, Si person having :i right of pie-eiiiptioii 
i superior to that of tin* two foimei pre-empti'Ts, 
i also broughi, a suit foi pic-omption. Mis claim 
I was admitted and a legisieiod sale-deed execut- 
I cd 1 »\ ju his favour Iv allowed his own suit 
to he dismissed m default .ind applied to be, and 
was, admitted as a dcfeiidaiit m the former 
two suits, ^’he Lower Com ts decreed ag.iinst 
K on the ground that the safe to him was 
1 uiAdo peufieiidc Ute 

Held that the dodime of pen dens cannot 
bo (allied in to defeat the claims of another 
I claimant wlio«e right tn pro empt existed 
bcfoie the siiit^ of the other chiimants wore filed 
(«} 

A pie emptor is in no worse position when 
asseitmg his righl pnvatch than when he 
assorts it by suit (6). 

In claims foi pre-emption, the right of any 
particular claimant is not prejudiced, qua own 
right by the assertion by another claimant of 
his own pie-existing rights. ^ 

The doctrine of izs 2>cw<ic/j5 forbids the crea- 
• tioii of new' rights over property alread\ the 
, subject of pendente hie which are calculat- 
I ed to injure the rights of the olaipi^i^t. It docs 
not, and could not, apply to the assertion of 
.rights which existed priiJr to the institution of 
the pending suit (c). Mahmud Khan v. Khuda 
Bakhsh, 26 P.R. 1908 .39 I\W.K. 1908 - 145. 
P.L.R. 1908. • 

'*^RobAtbon and Shah Din, jj , 



<147 


XH® CURBBST IKDKX, iW* 




' , ,' ;,' ;^{0yy jp.k im b. m p.»‘ 

jj»frW^A;ioOf,te {o)\ m(^x. 

^ , .^Miirtv, w 2i,:L f'.. ^ ' ’ 

:'^ K^wsiiP#* tiffi^M' of ]purchak 

in tiilla^ enU^diopre-ejnj^t^ 

' purchased subset 

qmfHlp-^paitd bought first lost in suit by 

' pfS-^mptior^ superior itght—h^JSfect nf | 
decrss suit on le^tdo^s' position— j 

' ifMfierl4ffd8ui)6^ue>Ulffpuithmt}(ltcan i 

, be retained by '^uch ve^tidees, 

• 

Oefc^n vendees beeaiiici biodholders in .1 
villq^e by reuson of a purchase made b\ them 
on the i57tb July. IHOfi. 'rho\ also niacb' a 
pt^rchasG in tho \ illage on the 8th 
November, '*1900. The plaintiff brought a suit 
for picremption in rebpeot of th( sale of th(‘ 27 t b 
July,, ISQOi vvhiob wa^i dettoecl on Stb ,Jaimar\ , 
1904. The present suit was instituied b\ the 
f iaintiit, on tihe 39th 0 tober, 1901 for pre* 
emptmn in respect of tbo sale of Htb Nf>\ ember. 
1900. 

that the ortect ot the ))ie empnoi decieo 

^.04 was to divost the picsont \cl)deo^ 
•of their alleged ownership of land under the 
sale of 1890 and to vest the same in Jhe 

plaintiff pre-emptor at> from «the date of the 
said sale ( 4 ), that at the tone of the s.ilc in 
dispute the vendees weie not landholdcis in 
the village tn which the inud wms situate md 
that connequentlv tho plaintiff had a supeiu r 
right oi pre^eiuption. Kehp Singh v Mahman 
Bingh, 36 P.B. 1908 «5l P.W.R. 190h IiH 
P.L.H. 1908. 

Hhah 

liefe^ences , >(tj) 30 P.H. 1893 (Not-) F,, 

4 « P*B» 1902, ami 93 P.R, 1902, R- 44 I».R. 

1903,/). ' 

-(33) \fajib’Ul~arS—<hnhlnHtinnof iht> ument 

.-Onsfow or contract, 

* ♦ 

,T^e chaptor of a m jib^ul-arz do.tling, am- mgsi. 
»ot^ ihatters, with pre-emption commenced 
^th a ge&aral beading applicable alike *to 
relatiph^ based uponicustom or 1^11 eon tract, 

< but tho special heading of the clatme relating to 
prei.^ptiQn Whs Da*itnr dar bob haul 
sha/h,’*^ Jffeld that thip^ imported accustom and 
wot a eouttaet 4u), ^ 

althj that socunng to co-shar- 

ers a dghl of i^pption at a fixed prioe^ per 
bi^a; wlthbvjiy^ ii^to the JM3tuat||fee 

otal^om the eh® 0 en»||t 


I of vrtiioh,'i»jtok,,|^<ttTidroo»ai!^ ^ 

Hmla ilU *. ,Sal»i»taiwi(« A 

* ' Kssrox, -J. ' , ' ' ; ' , ’ 

ife/ewweai i-fa) A.W.N: {3'JOt), 808, JD. (6) 
10 A. 621 and A.W.S.'UaW), WlreftmH h. 

(24) Itcfmal io i.tiroha!)«-r'-Pi^t^t^ offered to 
j,re-eniitlitr bejtire e<miAetwn>^ agieevient 
With vendee. 

Held that, in order to debar h pnnon ep^tled 
to pre-empt a sale from exercising his^right, ah 
opportunity must be given ^ him to purchase 
when .1 dofiiiito igreomeut to pai'ohase at a fixed 
pi ice h.is bocn entered into with a^stranger it is 
not ouoiigb to »offcr the property to a person 
entitled to pre-empt before an agredi9|£nt to soil 
has l>eon eniored into with tmi'd' party. 
Munawar Husain v Rhudim AH, ^.WN. 
(ltX)8), 9d_6 A*L.J. 331.!^' ‘ 

S'lAM.ny, i .1., A’si) iiiTKKin, j. 

Urtofeiur -27 A B70, F 

i'Ab) Suit fnr — Osteusiblv ountet\ dooroo fot 
Unovtimire^ onumorlguye hq^'J mnsfer of 
Rropivty AH, S, il 

Held that, \vU(‘ro a mortgagee forerdosed a 
ahitie mortgaged tt» him b\ one who mere- 
ly an ostensible owner, a suit for prc-craption 
brought. b\ a to-sharor against such a murt- 
ga£t3f! could not bo defeated .on the ground 
that th(' uiortgagor wsh not the real owner of 
the share mortgaged and that the mortgagee 
* 11 . id sucoecdod only bv availing himself of 
the fAovisionsof S. 41 of the Transfer of Pro- 
.purtv \cT SitaRam v. 8heo Prasad, n f). 
C, 20 

(bUMIKU, ,7. V 

) 

r2i > 1 ^•'ajib' ul-ar/, — ConslrucUbn of dboumont 

—Custom or contract * ' 

« ' ' 

A Milage i^ajib-nUarz under the hiiadiiig 
-“As t-o th©' firansfai* of*^ property hy aale, 
moitgage, gift or iuheritmicc; and pr^tidf*. of 
pre-emption irastti afca/a) ’’ -recorded as fel- 
lows “ At present no portion of • the ^are erf 
Biiv co-shar.u has been trausfcited by mort- 
gage. Kverv co-sharer, with tho'excispUon of 
Musammats jamii-ian-uisHa and AUn^^un-nissa, 
whose shares are in the posfiei|ft&n of Ahmad 
Husain and Barkat‘Af?, m at lib^ty t«i transfer 
the whole or part ;Of his ^hare in future. No 
pr^^ption suit haumje^ been brought or 
dem^. We agree that the custom of th(; righ t 
of pri&-^fiwpiion should^ prevail in future 
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t 

{AyfiHdw rawa^ hwi sJiafa ha- 

JBTWd that this language indicat- 
ed tl]^ making of a contract amongst the co- 
sharers and not the keeping alive ot a pie-exist- 
lug custom of pre-emption, Tasadduq HuBatn 
Khan v. AU Hniain Khan, A.W.N. (10Q8), 121 
-5 AX J. 470. ' • 

STANJt.KV, O.J. AND KaRAMAT HuSAIN. J, 
A.W.N. (05), 16, /). 

(27) Pre-emptwn — Wajib-ul-arz— Shank haki 
at — Malik — Owner of resumed 
Preference over co-sJfOfe'^ 's in ofJtey khata. 

The v/ajib-ul-are gave a right of pre-emption 
to sliarik hakiat, if any, of, the mahkans who 
sold their property. Held, that an owner of 
reeumed* muaft (where that was resumed before 
the preparation of the im]%h-ul-arz), w<i^ a mahk 
within the meaning of the 7, if he 

wasji po-sharer in the wune ?Jiafa witli the 
vendor and had a preferential right over a s/tariA. 
of a different khata, Kai^in Prasad v Manna 
tal, 5 AXJ.302=A.W.N, (1908), 142 = 30 A. 
329, ' 

Stanley, c.j,, and BiiuKiTr, j 

Reference A.W.N 105. H 

(28) Wafih-ul-^z, conH0 uotioH of —Custom 
contract— ^Partition— Co-share} 

Where ofwtfjib-ul^arz opouod with a declara- 
tion that the zemindars and khewatdars, agreed 
that up to the termibf settlement and in future 
to the termination of the next settlement thhv 
should abide by t the following coudit^«ns and 
act upon them, and one of the conditions relat- 
ed to pre-emption, held that the reci^rd was 
one of contract and not custom 

Where a wajib-ul-arz recognised a right of 
pre-emp^on in favour of co-sharors desoeiidod 
from a common ancestor, and by reason of a 
subsequent partition, the pre^eraptor, though 
descended from the Abme stock as the vendor, 
hfbd ceased to hold any tbare m the mahal, 
portion of which was the subject of sale, sevible 
* if the right recorded was one existing by custom, 
the plain^pfE would be entitled to pre-empt. 
Budh Singh v. 0opal Itai, 5 A.L.J. 539~ 
A.W.N. {1908)# 246. 

* SnasmBY, o.y,, and EIaramav HnsAiif, j. 

(2i) Interest ofco^oecupanivi survey number 
sold by auction ia eatufy mortgage decree 


Pre-«mptfcn— (Ocafinwsd ). 

against tt^Whether co-oecupant can claim 

pi^e-emption reganding such gro^eriy^ 

The plaintid was« joint sharer in certain 
survey numbers Vn Betar, Uis co-thai{|ts • 
mortgaged the fields (including ills shares) and 
the mortgagees got a decree for ssle of the mort- 
gaged property, and brought it to sale. The 
plaintiff sued to enforce his right of pre-emption 
in respect of the shares, other tbaif his own* 
which been so bo] 4 by auction. Held that 
the lower Court was right in holding that the 
suit did not lie, as it caii lie only under Chapter 
XVIIl of the Berar Land Revenue Code, since 
in Berar pre-emption la a right created by 
statute, and as it did not appear that any provi- 
sions of the Code were apphcahle to the }>r6Sent 
case. Maidabi v. Tejabai, 4 138. 

Batten, a.j.c. * 

(30) Plain tiff's title at the time of institution 
of the suit— 'Title acquired by purchaser 
subsequent to the cause of action, • 

Held, that the plaintiff m a pre-emption suit 
must be able to show a valid and subsisting 
title at the time when he brings his suit into 
Couit. 

Held, further, that a purchaser may use a 
title acquired by him subRequcnlly to the origin 
of the cause of action as a defence against a 
pre-emption suit instituted after his acquisition 
of the said title (a). Tab aw war Khan v. 
Madho Ram, 11 O.C 290. 

Pim.OTT, A.J.C. 

Reference -~(^i) 26 A. 389, H, 

(31) Vendee's reselling the property to one of 
the vendors before ^re-eikiption suit— Right 
of yre-emptor, when the resale is to a third 
party having superior r%ght and when it is 
in favour of the vendor himself. 

Held, that, whenever a pre-emptor sues fqr 
pre-emption upon a sale, and it is fnund that 
before his suit the vendee has transfei^ the 
property to a third party, the test is whether 
the pre-emptor has a superior right of pre-emp- 
tion in regard to the first sale as compared with 
tlie transferee, and that where it is re-conveyed 
to the original vendor, the pre-emptor must, 
succeed as the former canuoH have any right of 
pre-emption whatever in regard to 

'■ 
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Ppe-emptlcn--^ Continmd) . 

which he himself maOc (a). Lachhu y Ma- 

he8hu» 134 P W.R. 1908.r 

-TOHNaTONJi! AND CHITTX, JJ 

hej^rmms :-f(a) 80 P.R. 1888 , 02 P.R. 1879 
and 138 P.R. 1884, F-, 27 P.R. 1874 ; 69 ]\R. 
1898 , 73 P.R. 1898 , 93 P.R. 1902 at p 419 , 20 
A. 100 and 25 A. 421, referred to and 7). 

(32) Wajtb-ul-arr-^Sale on '^sanie 2>rice an 
paid by stranger 

ammg different classes ofrpre-emptors. 

0 

Where a 'wajib-uUarz rwopnused a right of 
pre-emption ‘ on the same price as paid by a 
stranger * (S/my., As Ghat}), though it mentioned 
different cacego^iioji of pie-emptois, and gave 
some of them' a pn'forcritial rsgnt ov/‘r others 
}Leld^ that the right to pre-empt aroT,e only m 
the case of a sale to a stranger. Marain Saran 
Singh V. Sidh Narain Singh, 5 A.UJ. C5.5 
A.W.N. (1908), 251. 

fJlTANM-A , C.J. AND BaNTHJI, ,7. 

Hefetence .—27 A. 456, I!. 

(33) Smi for — Sale of n rchideniial in 
Mohalla Drissim, Delhi Ciiy—Custoin 
of 2ire-emption—<S, lly Punjab hav's Ail 
(1B72), 

' In a suit for pre-emption iii respect of the sale 
ol a re.sidential house situate m mohalla Dassan, 
Delhi City, held, that the custom of pre emi>- 
tion does exist in mohaila Dassan. which s .i 
portion of a sub-divisjon which is called some- 
times mohalla Billimanan Bhagwanti v. 
Sohan Lai, 116 P.R J90H 

R\TTUrAN vNi) Lai, Chand, jj. 

Iteferences ^^>4 P.K;1887 , 41 l>.R. 1908 , 88 
I\B, 1906 ; 81 P.R. 19p(» . 120 P. K. lfK)(» , 122 J>. 
R. 1900, and 75 P.L.R. 190(5, retied fm 

(34) Plaintiff dead—lteiireseniaiines can 
cajrry on suit based on < uslum — Rule of 

* Mahomedan Ijaii'—^Pre-emptor^s right— 
subsisting on date of denoe — Second pur- 
chase by vendee— No suit for pre-emption 
— Vendee* s title absolute — Burden of proof 

The roprefaentative of t)^o prc-emptoi in a suit 
based upon the imjib-uUarz is a co-sharer and 
can carry on the suit which his predecessor in 
title instituted, rho pnnciple of Mahomedan 
Law d^es not appiy to ^ case of pre-emption 
based on cp^tomf' 


Pre-emption— {Continmd)* 

A plaintiff claiming pre-emption is not entitled 
to a decree unless his right subsists upon the 
date of the decree Where the vondeos purchase 
a v.econd share in the property and no suit for 
pre-emption is brought in respect of ‘that share 
within one year, they are entitled to retain the 
share forificrly purchased and in respect of 
whi(*h a suit for pre-emption had bo5n in- 
‘-titutod 

It IS for ihe plaintiff pre-emptor, to show th.it 
a suit for pre-emption in respect of the .second 
^purc hasc' had been instituted. Malkhan Singh 
V Kashi Prasad. 5 A.L J 752. 

Hani imi, I 

(.35) Vendee owning small hit of agricultural 
Luid used as building site- -Whgthor eonfeis 
right of pre-emption. See Act IV op *1872 
|Pt;n7\i{ Jmws), yo 2, 109 P.L.K. 1908. 

f3(») Junsrluition of Court to pass dociee for 
pro-omption when the sum payable exceeds the 
Court’s poeuniarv jurisdiction. SeeVMii ation 
ov SI I'l , No 1, 46 P.R. 1908. ^ 

(-57) Agiiciiltural bind given to daughtcr- 
Sale of such Kind b\ her descendant— 'Other of 
her dep( endrints not claiming pre-emption ol 
such land Ifcirs of donor entitled to do so. See 
Ait IT oi- 1905 (Pia jab Pkk-p:mvtion), No 8-a, 
151 T\R P»08 

• 

(38) Suit for— d^ropeitN in possession ol ten- 
ant, whether capable of physical possession. 
Sjje TiivirrATioN Act, No. 42, 63 P.L.R. 1908. 

(39) •Exchange of parts of«proporty liabAe ti) 

- -dming smt for— binding nature of exchange 
on pre-omptors Scje Act TIT of 1901 (N.W.P. 
\Nii <). IjWI) Ri’.VFNur), No. 9, 10 O.C. 30 5. 

(40) Custom of pre-emption, recorded m wa 
)ib ul-aiv. 111 respect of the transfer o(a hagiat 
of a hissed.ir applies only to co-parceners, and 
no claim can he maintained in respect of the 
sale of ara' idari land. t5eo PitACTicifl, No. 9. 5 
A.LJ.4 47(FB). 

(41) - -suit for- -Transaction, whether sale or. 
mortgage —Transaction alleged to be con tr olled 
by some agreement— Agreement m^f be fraudu 
lent and cullustvc — Effect — Extrinsic evidence, 
geo Kvidkncf Act, No. 25, 4 N.L.R. 11§. 

(42* Decree against purchaser in suii b\ pre- 
emptor—- Vendee’s right and vendor’s liability — 
Covenants b^ vendor. See Vfnoor and 
VIJNDKF,, No. 3, 111 P.R. 1908. 
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Pre-emption— (Conc 2 u(l«/ 2 ), 


(44) Pre-omptor must pm-^mpt the whole of 
the batgam between vendor and vendee f)r not 
at all-^must take pre-empted property snbiect 
to vendor’s liability. See Pri’Mimj^tion, No. fi, 
5 A.L.J. Ill 


(44)— See also under Act II op (Pi s- 

JAB), • 

(44a)-See Ot;st(»mk (Punj mi-Pre-i mi'Tion). 


PpegAancy. 

Doi'laratory suit that deiendaut was not prog- 
nant at her husband's dcaih, rot maintain 
able. Df clar^touv Sun, No. 1, 12 { IWV U. 
1908. 

Presidency Small Cause GouVts Act. 

See Ao'rXyop 1882 

Presumption. 

(1) - aa Lo Status from umfoini payment nf 
naiti rfftOr iei,ord of rights published. See Apt 
V ni or 1885 (PuNGAL Tjnancv), No. 7, 12 
0 W.N, 90-1. 

(2) -^is U) ftt-iJ publieatiou ot record a- le- 
«^iUirod by S. 10S-A ot Act V of 1S‘I7 (P.irtitiun) 
— H< gularitv ol pro( eedings of ofh( i rccuiiliu ting 
partition. See Act V or 1H97 (I'UvTjtion), 
No. 2 14 C W.N. 91. 


(4) — of law regarding ])efsoTi in wliciii pio 
pGrt> in timiior on tenant’s holding \c»cs — 
Kight of tenant to cut and remove '^uch tnnbei 
Scis L\Nni.ou]> AND TrNANP, No, 1, 5 A L.T. 
09. • 

(4) *Soiuc, Ht least, ol propeitv of ]c)inl family 
i.(miinq down to presumption of whoh pro- 
perty bn ng ancestral. See Hindu Ij\w (Joixt 
F^’siily) No 4, 10 Bom L E. 181, 


Primogeniture 

(1) ItesVnction on nlicnation—Cti^* Pto. 

(Act KJV of 1882), S. heave of Court, 
%fto be exj,)ress-rPre»umption—Com 2 Uomtse 

• decree wluin to be set aside 

Whore there js a custom ot primogeniture, 
then' IS no lostriclion on alienation by the 
incumbent f^r the time being, unless a specuJ 
custom isprovtid to the contrary- (a). 

In order that a compromise may be binding 
upen a iiunor, the leave of the Coiirt muf|^ be 
express, and further it must be arrived at upon 
the exferoise of judicial discretion as tp the 
propriety of the compromise in the interssth of 
the Tfiinor (6). • 


Primogenlture."-(CoffcZ^£M). 

Where a decree was passed without any 
judicial iticpiity, or tuluing as to whether the 
comptomiso was for tjie benefit ol the minor, 
although a formal order of s,i.uctiou to file the 
compromise petition was given .lu Ofiicial of 
the Court vvho a-hd as the minor’s guardian 
ad litem 

Hcld^ thai. the di was jnoperat'vo 

• 

When the Court permits .i. lompromise, d 
must he pf«=‘snmed m the auscnoe of (‘videncc to 
th< fontian that tt gave due eoiwidcr.ition to 
the mailer (tj • 

Although in .ipfu.rl, a d('L.io(* made u|:^n a 
compromise m a uir lu whu*h a uiimoi was a 
p.iity, would rn hold to In' myilid as ag.iinst 
.1 muioi , it could not, after it had become unal 
and bctm ,u n d upon, l)o set .isidc, unless^ ii 
were shown to ho proj'idiri.il to the minor (6). 
Krishna Pershad Roy v Romesh Chunder 
Mandol, s C C -T 27 1 

Ho! MWOOD \M) Sh Mill DDIN, JJ. • 

JieferGii,ie>, - ((r,| 22 ^I. IS.J 2(> I A Sd, ii 
{b)V> \\ K. 2d2,9C. 810, 7 0 W.N. 40 , S C, 
I..J. 2l>b, P 2f. B. 109 17 511 , ‘29 M 101, 

/i. (c) S C I. J. 51. }l. (d) 20 A. 9S, r. 

Principal and agent 

(1) Suit for at*M units hv pniKipa? .igaiust his 
agcnt--Tjiinitat!' •! Soo A( ( oi m'n, N<> 1, 7 
O.L J. 279. 

(2) Agt'ut wl)-. has to pay iiiorie) to bis. pnii 

cip.al nuisr lollow him and pa\ where hi^- pnn 
cipal )s Sec 1, No. 4, 11 () I 191 

(d) Aguii driving hib authority from a 
written iiibtiuruent- Duties of third party 
deahng with such agent. Sec Al \ul m M\K \ ni* 
Y.M L'w No I, 24 T.L li. 1. 

(4i Liability of pinjci]Ml to p.w ag< nt sums 
du< on accouci >t w.igenug contract See 
Wm.ui.im CoNihv- .s, \u 70 I‘.R, |'t08 

Priority. 

(1) — of oUier sliirtjir, ol joini entitled, 

undci partition decree, to ,)eceive' owelty 
nn>nfy from cf>-sh.i.rei over uiortgagcos ol ihal 

• co-sharer's undivided sfiarc in ]omt estate See 
I’MiniioN, No. 4, 12 C.W.N. 474 

(2) \pplicability of priorities given, by S. 12* 
of the Punjab Pre-emption Act II of 1905 to a 

I claim to right of pre-emption^ with /eferenoe 
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Priority— 

to a sale executed before tbe oommeucement 
of the Act. See PuB-safprioN, No. 12, 18 P,W* 
R. 1908 (P.B*). 

Privilege. « 

(1) Foundation of dootrino of— Welfare of 
society. See Liwbl, No. 2, 12 O.W.N. 1053 I 
(P.C.). 

(2) — attaching to docuinents-.Such docu- 
ments to be properly described for * identifi- 
oatiou-^Documents passing bofciseen a Company 
and itis ofHomls after threatened suit not itcr se 
privileged. See Kviokncj-*, No. 3, 10 Bom. 
L.R. foe. 

(8) Criticism Judge or Court how far justifi- 
able— Langurf^e which strikes at the toot of 
all rpapeot for the Court and its authority 
amounts to contempt of Court. See Oowtkmpt 
OF (JOTrBT. No. 1, 10 Bom. L.R. 1040. 

(4) Privileged comninait;atioi»—:Rral ice, proof 
of. See Dkpamation, No. 1, 83 P R. 1008. 

Privy CounoJl. 

(1) Qt/esHon of fact and of appreciatwpi of 
evidsneo — Evideticc, such as might juf^t’ifg 
either view--Conrt of review- -Procedure-— 
Practice. 

Whore the quostion is essentially one of fact, 
and of the weight and oiodibilit\ of evidence, 
upon which a Court of review can never be in 
quite as good a position to form an opinion as 
the Court of first instance, it would probably be 
enough to prevent their Jjordships from iiitci- 
fonng, if it should appear that there was 
evidence, such as might justify either view, 
without any dear preponderance of prol>ability. 
Fatima Bibi v. Sheikh Ahmed Buksh, ID 
Bom. L.E. 50(PX.)^12 C.W.N 214=3 M 
L.T. It0«7 C.L.J. 122™ 18 M.L.J 6-35 C. 
iyri=14 Bur.Ii.R.26#! j 

liOKD RoUKBTSON, LoJtl) CoiJ.INS AND SlR ^ 

Wilson. ^ 

‘ (2) Practice— Points not submitted to either ^ 
Courts ill India raised before the Privy Coumul ' 

—cannot be considered. See Mauhiai.k, No. 1, 

10 Bom. ti.R. 41 (P.C.). 

(3) Practice of-ipoint not taken before either 
of the lower Courts, whether can be taken before 
the Privy Council. Sec MouTOAuifl (Hedbmp* 
^ion), No. 4, 10 Bom. L.it 126 (P.OO- * 

(4) Whether appeal Jies from Governor-Gone- 
raPs ' agent id Bhojpat See Aubitbatiok, 


Privy 

; (5) Where question of fact involve^' legal 

considerations in every point in the reasoning 
process, though findings of Indian Courts were 
concurrent, the Privy Ooupcil could review 
such fmdingd iu appeal. See Bk(l III of 1891, 
No. 1, 12 Q.W.N. 1096. 

Probate. 

(1 ) Probate— Peg uest of life-interest— Legatee 
not entitled to probate^ Amendment ^ ap- 
plication foi probate to ‘include prayer for 
Letters of Admimstration not allowed. 

Where a ITindu testator bequeathed li|e4n- 
tere:»ls ju the income of certain specified pro- 
perties in favour oC hia widows, and the remain- 
ing property in favour of his son, and on^of the 
widows obtained a probate in respect of the 
pioperty whose income was bequeatbe*d to 
her. «’ 

Held, that the widow, not being mentioned 
m the will, as executrix, either expressly or 
impliedly, was not entitled |||D the probate (a). 

I Held^ also, that as the son preferable 
i nght to bo appointed administrator of the* 
estate, amendment of the application for pro- 
bate could not be allowed to include a prayer 
for gr«int of letters of administration with anopy 
of the will. Mehar Ohand v. Mussammat 
Lachhmi. 73 P.L.R. 1908. 

, * 

Chattfkji, j. 

References — (o) 22 W.R. (Eng.) 874 ; 7 B.D. 

R. 563 ; 15 M. S60, and 19 C. 682, i?. 

M *• 

(2) W ill— Probate — Revocation— "L ooolb standi 
of co-cxecutor to challenge genuineness of 
will. 


When a probate having been granted in the 
name of several persons as executors, one of 
them applied fo^r revocation on the ground that 
the will was a forgery and that he himself did 
fnot apply for probatq afid was not cited, and 
that the probate was obtained behind his 
back. 

Held —That ho was entitled to have his name 
struck out of thfl^probate, but he hUd no locus 
standi to challouge the will. Srinklli Bhosh v. 
Mukundvam Chttekevhutty, 12 O.W.N. 573. 

ifuCLKAN, C.J. AK» DoSS, J. * ' 

(3) Application for probate by exeoutor^s son 
— Disoretion. See Ac® V ojp 1881 (Pbobatk and 
Administration), No. 5, 7 CX‘ J. 668. 
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(4)||ppiic^tioii *for exteasion ol probato to 
wholr of Bthisb Indiia— Noo-compltanoe with 
prelitoinarios t6«|hired by Act VIII of 1908*^ 
Effect. See Aci? 2t of 1866 (Stjccession), No, 6, 
1 Sind L.B. m. , 

(6) AppUcatiqn for, by official trustee— Inten- 
tion tp Teno»ao0 expressed in a letter— Siibse- 
'quetit retraction— Effect. See Act V op 1881 
(PiiOBATK AND Administiiation), No. 3, 35 C. 
156.* 


(6) Pleadet*8 fees m appeals lu probate pro- 
ceedings should, according to a long standing 
practice of the High (iftiirt, be assessed at 
Rs. 30. See Ploadbr’s Fkk, No. 1, 10 Bom. 
L.B. 1197. 

Probate and Administration Act 

See^Acj-p V OP 1881 

Procedure 

(1) liefusul of Cowii oj jhst mstaivcc to 
examine all t1i£ plaintiff*^ witnesses — 
Appeal ^ defendant decreed — Heviand 

f Owing to the direction of the Court of first 
lustanco only a portion of the o\idonco a\aih 
able in support of the plain tiiPs case was re- 
corded by t]^at Court, which d(5oiood the plain- 
tiff’s suit. On appeal, however, the lower 
Appellate Cofirt took a different view of the 
plaintifi's evidence and dismissed the suit Held 
that the plaiiitifl should be given an opportunity 
of pioducing tife evidence which had not been 
recorded owing to the attitude takf'ii up by 
CourJ of fir.st instance, Pabitra Kunwar.y. The 
Maharaja of RnnareB, A.W.N. (r.iOB), 140 -5 
A.L.J 468-30 A. 367. 


SlH^LHY, C.J,., AND KaUAMVI' HfsmN, J. 


Froeedare— (ConcZndrd) , % 

(5) Agreement by ptainti^ to take oath or to 
have the suit dismissed— Failure to take oath— 
Procedure to be adopted by the Court See Act 
Xop 1873 (Oaths),* No. 2, 17 M.L.J.545- 3 
M.rj,T. 08. 

J l * 

ctee not in accordance 
with relief claimed for in the plaint. See Giv. 
PiM>. Code, No. 23G, 77 P.R/1908. 

I 

(7) Suit — Dismissal-- -Appeal by plaintiff and 
dcAmdanl — Plaintiff’s appeal to be heard first. 
If pliun tiff’s objections well-founded, defendant 
should bo heard. Sec Aj'^^ead (Gbneiu^), No. 4, 
8 C L.J. 552. 

Profession tax. 

See Act IV of 1884 (DiSTnfcT^MuNicii’Ai^i 
TIES), No. 1,4 M.L T. 477. 

‘ Pro forma ’ defendant. ^ 

— ^jomed as pLiintin — Added plaintiff— “New 
plamtili ’’ See Iumivation Act, No. 33, 8 C L.J . 
280. • 


“ Promisee.'’ 

Who aie included undei — . See Oonthact 
Act, No. 1, 4 A1 L.T. 335 

Promissory Note 

(1) Viommouf note patiabU to utdet—Dts- 
couiited wU'ia bank— Bank leiurntntj ttie 
aute to maker ^ it nut being paia — SvtOSe- 
*iueni endoTaetnent in blank and delivery tu 
anothet without stnkiny out fust endorse^ 
tiient —Deliver ij again to plaintiff to enable 
him to S7ie upon it— Whether plaintiff was 
holder in due course— S 59, JSlegotiable 
Instruments Act^ J88J, 


References .—11 C.W.N. (Notes), p. xcii and 
A.W.N. (05), 26C. R. 

(2) Special procedure bomg^ provided for 
extraordinary extra-judicial methods of settling ^ 
disputed claims— ‘Intention of the Legislature — 
No other procedure to be followed. See Anm- 
TBATioN, No. 2. 10 Bom. L.R. 360. 

(8) — of S. 561, C.P.O., applicable to appeals 
from orders. , See Civ. Pro, Code, No. 310, 

3 M.L.T. 248. 

* • • * * • . 

(4)-«.'WhQn objection to jurisdiction is taken 

for th^ first time on appeal— S. 16 (a), su^-S. 2, 
‘Civ. Pro. Code-Refusal of objection. See 
JUHlkDlCTlOKf (GfjNRBATj), No, ^ 7 C.L.J, 152. 


A promissory note war* given by the defendant 
to P.S., in connection w^h some partnership 
transactions octwoen them, on those transac- 
tions being brought to an end. I’.S. discounted 
the note with the Bank of Bengal ; when it was 
not paid, the^Bank leturnod the note to him 
He subsoq^uently handed the note to oneC.J., 
to whom he owed money, and wrote his se,cond 
signature on the h^tek of the note. C.J^., handed 
It to bis clerk, the plaintiff, iji order that the 
latter may file a .suit on it. < In a suit by the 
plaintiff against the (fefendant to recover the 
amount. 

Held that the plaintiff was not a^h^der in 
duo course of the note and did not become tha 
possessor of itrfor consideration ; the Jegal titlh 
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Plbiniefopy | 

to it tvas in the Bank of Ben^^al, j'jnre the eu- 1 
dorseinont to Jt was aii ewflor^eraent in full, and j 
there w«,s no endorsement by it to anv one else ; 

I 

fn full fit in blanlf. 

I 

/fe/d,* hJ.so, Aiat the pjainiift bad no right at | 
all to MIC upon it, as he did not prove his title ' 
to it either (1) bv ncp:otJiitK>i', lor the note was ; 
payable to order aivi 'vas indorsed to ordci and 
that endorscTucnt was not fetrui'k out , a note m 
such condition could cnl> Ko ii(‘^>A(iiate(k o\ | 
Midorsoinent and delivt ry ]>^ tin* l.i'^t indorsee 
to order 'I’he title hs ncguiiativto must l)c j 
taken to be that show n by what was on tlie baf k , 
of tht note, and tbo Hank of Bonqal, not h.i\ii)n 
endorsed it, either in full oi in blank the tith 
by nc'gotiatjori • stopped wiih t (u). or (ti) h> 
avssignnieiit, for C.d handen <he note to the 
plaftitilT to enable him to nle -nit ‘Hi it and the 
[)la|(riti/! said tliat he sunply h’nl rhe ( afe nndoi 
the instructions of C J 

'I'he not* haMiig been di^ountid witJi the 
bank and the indoistMiient not ’ ontHiniiig ex- 
press words restricting or » \cluding thf light 
offuitbci negotiation, the tndorseiTa nt wiv not 
for collec tioii, as contended (/i) In orden that 
.‘I right of further negotntio i niaj i»e j(‘MnclcHl 
or excluded in lespcot of .t promisson nolo 
H- 50 of the Negotiablo Insti unii'iit'- Act, 
leqnires that an eadcl^^wn£l^r must contain 
express woids i,o that efh ct Babu Goridut 
Bo^la y, Ebrahim (Solaiman) Esoof Doopley, 

14 Bur. li.K yr>. 

P^O\, ('..r AND luwi t 

Hejcientcb — (o) 10 C B N.B ’Oo. li ^/;) 28 
M. li, and dos'C'/isscd 

(2) — Netjotia^'le^ suit ( t.ohe m a<Hun. 
assvjn nieni oj — iniisi bo i n »( rii inq — Ti a nS’ 
fer of Pro 2 >e't fp t.ioaiitl 137 

111 a suit b\ the plaiiitirt •)!) a negotiubJo 1 
pro-nob', executed in tj\om ot the managing ^ 
meinbei of his famih, il wti- field, (1) that, if 
*tbo suit wa.^ regarded as one <‘ii the pro-note*, the * 
suit must fail, as there was no endor>cinent lu 
piamfcifl’s favoui (a) , and ^2) it the bint »>e 
regarded as out b\ the assigiHH of tlir ehose-ui 
action, then the issignnund moat be* m writing 
as required b\ S. IHU bf ilie Trsnsfci of Property 
Act (6). 

In the fatter case, he Vould nut ]»e legarded 
as suing on a negotiabk instrument, and, thero- 
focc AYould not Come within tiie exceptions in 


PromiBBory Hote-iOoncluded) 

S. 187 ot the Transfer of I’roperty Act. Aruna 
chala fieddi v. Subba Reddi, 17 Sf.L.J 
.m‘)=3 U.L.T. 7. 

Bmnson and Waljjs, jj . 

Tteferencos —(a) gO M. 88,’/;. {0) 24 M. b&4, 

B. 

(‘^) Suit by jpefso/i other than a payee of a 
pfomissory note-- Payee being vtade defend- 
ant in the suit, effect of . — 

Bndcr the Negotiable Instruments Act, the 
onh pocACij oil titled to sue, on a pioinisaorv 
note, IS the piyce, or the bolder. Any pci 
sou, oLhoi than the payee, has no right ot 
suit thereon, whcVdier the same is negotialilc ut 
not. 

The fact that the payee named m theiiote is 
made' one of the, defendants in the suit dees not 
.liter the principal Subramanya Tevan v 
Arunachala Tevan, 18 L.J. 180. 

WHITJ , C j. AMl MlliiaCK, J. 

Liefei eO'Ces — \a) 28 iM. 205 , 30 Al 88, /', 

(1) —hc'hig the lecord of the loan transaction 
- Right to resort to original consideration— 
AdmHsibilit> of oial evidence. See Emdixci 
Act, No. 10, V JhR. (1007), Jrd Quarter, Ev. 6. 

(5) Suit cjii — Suit b\ assignee — Assigrimeiit 
not niade m fact— C>ath as to i oifsiderrition 
Khcet See Act X or 1873 (Oath), No I, .-I 
liT 103 

B 

(0) ! * irties to note agroeing tliat, on pron^LSsor 
execu^iDg bond for the amount due in favour of 
tJiird part), promisee will cancel noto — Validity 
of ‘^uch arrangement, irrespective of paxment 
by tlind paitv to promiRc*e— Assignment of 
promissorx note without endorsement. See 
Civ. Piio. Com , No 1, 12 C.W.N. 1102. 

(7)— band' d to usufructuary morgagee, dispos- 
sessed origiualh' iiiidcff S. 43, Act I oi 1002 
(Madras), ou being restored to p(.>8bossion .liter 
ward's death — Effect of pro-notc.s not being 
endorsed— Operation of law. See MoirjtJAuh! 
(UsLFiiri'TiiAu^ ), No. 4, 4 M.L T. 341. 

(B) See MoKTtiAGF. (ByuiTAJti^R), No 2, 14 
Bur. i..R. 283. 

Property. ' 

I ^(1) Right of over) porsou to use his property 
j as be\hinks fit, irrcspcctue of others’ suscepti- 
I bilitips, without infringing thft law of the dand 
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Property . 

# 

d rightfr of others. Beo Pubmc Niisamii.. 
No. 1, A.W.N. (1908); 64 

Propinquity. 

Texts o» precedents absent under the 
bhagii Law— Theory of — and niiturai love and 
affcamn as propounded by Vigjianeswara and 
wnterfa of orthodox school ol Hindu Law to be 
resorted to. Sec Hindi . Ijaw (iNiir.niTANtM ), 
No 4, laC.WJ^. 611 

Proprietary Estate’s Village Service Act 

See Ac'i II Oh 1804 (MA'fiuAs) 

Prostitute. 

« 

Lease of house to prostitute— I ’ublic policy 
con trg,vened—* Agreement immoral Sec Gob- 
■I ftAr-r Act, No. 10, A W.Ts (1908), 

ProtoQtion of Judicial Officers Act. 

See Act XVTIT oi’ 1850. 

Protection of Property Act, in cases of 
Succession. 

See Act XIX of 184L 

Provident Funds Act. 

See Act IX ok J897 

Provincial* Small Cause Courts Act 

StM* Act IX (»' 1887 

Public Demands Recovery Act * 

*S<M' Ac'l 1 OF 1895 (IlKM.M ) 

Public Nuisance. 

(1) AtUifig of cows by Muhanmiatfans — .('ms- 

tum. 

Acts calculatedl to offend th<* scnlinaiits of 
a clasrJ do not ncccssarJl^ amount a puDln 
nuisuiicti * • 

• 

T Older certain linutatio>is, the slaughu»*iug 
of knit* by Muhammadans is not illegal. It is the 
legal right of every person to maki* such use 
of his owi> property, as he may think fit, pio- 
vided that, in' sadoing, he docs not cause real 
injury to others, or offend against the law, e\cn 
tbougli^ ho may thereby huit the su'^eepli*' 
bill tics of others. The right of Muhammadans 
to sAiughter kine is one to which t^ey ^rc 
legally entitled irrespective of custom, and it is 
oiiH when thef abuse the right that it-^ ever- 


, Public Nuisance— [CottcludefI), 

I eise can be interfered with (a). Shahbaz Khan 
I Y. Umrao Puri, A.\V».N. (1908), G4=5 A.L.J. 

! 147=7 Or. L.J :481 = 30A.181 

1 

STANLK^, C.J. AND BuilKlTT, J. 

• • 

liefere'ibCes . — (a) 7 M. 590 ; 12 B. 4-30 , 10 A. 
44 ; 10 A. 150 , 17 G. 852 , 25 W.R. 7‘2 and 2ad 
App. No. 1028 of 1881, All ^ H C., (Unrep.), 
ref cried to, * 

Public seWant. 

(1) Act ot, in ciosftig iirigation canal — 
authorised l»y stat.utc — 'I’ortious eviction — Suit 
against — Right to withhold loiit. See ^and- 
liOiiD AND Ti-.nant, No 25, I S.L K 244. 

(2) Contiatt witli public *‘rvaiit — Confiict 
With public duties — tJontr.ict void See Con 
TUACT Ai r, No 15, IS r.W.N, 59. 

Puffing statements 

— , if fraudulent. See Goi*Mii(<ur No. 1, 12 
C.W.N. 75 h 

Punjab Courts Act. 

SivAci'XVill Ol. 1884 (Punjak) 

Punjab Laws Act 

See Act IV oh 1872 (Piami.). 

Purchase money. 

Suit bv vondi * to eiitnno pavinonL of pur-^ 
ch.ist' nionoy b\ salt', of purcbasi'd pioperty, 
natuio of. Sec Limiim'Ion A( t, Nf). 75, A.W, 
N (1908), 71 

Purchaser. 

0) Poison*! I < ovenant for title by vcndoi in 
t.uoiir of vi’ndee— Right of pre-emptor to cn- 
fosce the coxenant See Pkk-kmction, No. 11. 
141 P.R. 1907 - 98 PW.R. 1907-57 P.L.R. 
1908 

(2) Contract to soil lumiovoablo property — 
I)aniage.s foi breach of i -on tract — Contract 
Act, S. 73. See l)A.MAf,Ks, No 1, 9 Rorii, L 
1087. 

( I)— of a poi tion of an occupancy holding, 
right of, to make a dcpoiit, under S. 310-A, 
C.P.C. See ('i\. Pito. Codk,’No.206, 7 0 L.J. 
282. 

(4) Right of purchaser, of property at execu- 
tion-sale — Property subject to a mortgage, but 
not mortgage executed by the judginont-dcbtor. 
Sec Deckkk, No. 6, 36 0. 877. 
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Burohftser— (CowcWigei). 

(5) i^?e-diBption— Plaintiff 's title at the time 
.of metitution of the isiut — Title acquired by 
purch^er subsequent to the cause of action. 
See PB®-EMi>Ti<>N, No. 30/11 O.C* 290. 

<6) See Vk^4IK)b and Vkndjsb. 

Patra Pautradi Santan/' 

— meaning of. See OoNSTiitcTioN (ok 
Dkbds), IJo. 1, 7 Cflj.J. 291. 

PyatbalBg. ‘ , 

— , moaning of. See Gipt,^No. 1, 14 Bnr. L 
B. 30. 


Receiver— 

IS a fair probability of the* suit euoqeeding : 
and (b) there is i-‘*n allegation that the defen- 
dant 1 .S wasting, or about to waste, the property 
or IS inoapabld of managing it ; and (c) there 
IS some proof of this allegation by affidavit or 
otherwise. 

j Wheio the bulk of the property is to be used 
I for dha>ma)ih, it is doubtful whether such 
! provisions in a will are capable of being carried 
■ (iut, iniismuch as dhatmarlh covers an infinity 
I of purpose*;. Kesap Devi v. Paptab Singh, 

I 39 P.H. 1908 -91 P.W.R. 1908=«186 P.L.R. 

! 190H. 


llMkjfeiit. 

and net produce, relation between See 

Mesne P]ropits.,No. 1, 12 C.VV.N. GAO. 

Railway. 

Claixp for compensation for short delj\or\ of 
goods-*Notice of claim on whom to be served — 
Service on Traffic Manage)*— -Whether notice 
should be physically thrust in the hands of the 
Agent. See Act IX or 1R90 (Raj w ays), No 1, 
13 C.W.N. 24. 

Railways Act. 

See Act IX ok 1800. 

Rateable distpibution. 

Decree-holder applying for execution bofoic 
realisation — Right of his representatives to 
rateable distribution. See Cn. Pno Qpnr, 
%o. 360, 3 M.L.T. 249. 

Ratification. 

(1) Where transfer is void ab %nit%Oy whethei 
subBcquenl ratification can validate it. Sea 
Mahomkdan Law (Guardian), No. 2, 11 0.0. 

(2) ' Applicability of term only to acts done on 
ratifier*8 behalf- Recognition of this rule in 
Contract Act, S. 196 See Hindu Law (Alikna- 
Tiois),No. 18, 12 C.W.N. .893. 

(3) Conditions under which doctrine of ratifi- 
cation iS applicable. Sec Hindu Law (Rkvkii- 
sioNERS), No. 6, 8 C.L.J. 4&S. 

Reasonable time. 

—for appointment of legal representative. See 
CoSTBACT Act, No, 1, 4 M.L T. 335. 

Receiver. 

(1) ApiiOintrnfint of*%^ testamentary suit — 
Validity of udll for dharmarth. 

A receiver should not. be appointed in a 
testamentiftjp buft to ta|[e charge of property 
in the hands o| a defendant unless— (a) thorb 


JoiiNSTOM , J. 

(*2i Lcasii--Ap^l%catioii to set aside — Sum- 
mart/ junsdiUiOn-^Vro interesse suo— . 
IIl\ iirer's account — Action^Vraettee, 

No bUDimarv order can be passed to set aside 
a loAso Aircad> executed and granted by a 
Rcceivei. The proper rtanedy of the aggrieved 
parties H to m'jtitute a regular suit to set aside 
thelea'.e .igiinst the Receiver and also the 
less(‘o, if It IS Alleged that the lease was dbtaiii- 
ed by collusion (o) 

i 

No Older t.an be made against a lessee ^from 
a Kccoi\br foi arrears of rent or interest in an 
applicAUoi) m A suit. A regular suit ought to 
be instituted to recover them. 

The claims against a Receiver for giving up 
ai reals ot rent or interebt, duo under a lease 
granted liy him, are matters which cannot be 
dealt with 111 an interlocutory application in 
the suit. 

#* t * 

ijua(fc --Whether the Court can go into 
such matters on the passing of the Reooiver^s 
accounts, oi the parties mu.st file a suit in 
respect of thorn aginst the Receiver. Krista 
Chandpa Ghose v. Krista Sakha Ghose, 12 

C.W.N 1023. 

" S* 

WOODROFFI'J, J. . 

Ttejeience — (a) 16 0. te3, D. ^ 

(3) Appointment of a receiver -^not to be 
made without special reasons— Bona fide 
possessor mth legal title* 

« 

The appointment of a receiver* is entirely in 
the discretion of the Court. But the power 
t>f appointment is pot to be exeroisefi as^a 
matter of cour c, but should be used {yith the 
gmtest c«ire -r jd caution. A good prima facie 
ti^ bts to be made out before an order for the 
appointment of a receiver can be granted {a). 
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Tb« of ftppftating a receiver should not 

be tatken withotit special reasons, particularly 
in the case of a bona fide posseseor with legal 
title/ PartieR who have a^^quiesced in property 
being enjoyed against their own alleged rights 
cannot come to Court for this form of reliof(h). 
N([a Kyi Mating y. Mi Sin, U.B.R. J1908), 2ud 
Quarter, Civil Procedure, p. 17. 

Twomet, j. 

References :— («) 6 A. 556 and 22 (\ 459, F , 
and (5) 6 C.L.R. 407, F, 

( 4 ) Pfinciples relaiwg to the a2>i>ointment of 

^ProoJ of mismanWfement necc^^arif — 

S 503, C.P.C.-- Suit ogainHt a tenant for 

life. ^ 

The appointment of a Rccfiver undei H. .)03, 
0 P.C., is ncifc a matter of courfre Tlunigh 
S.50S gives a wide power to the Court, that pov7cr 
iiniPt be exercised with a •^ound discretion on a 
vicw^of the whole of the ciieu in stances of tln^ 
case, not merely the circumstances which niighi 
make the appointment expedient for the protec- 
tion of the pjoperty, but all the circumstances 
connected with the right which is asH’rtod and 
has to be esfabliiSbe^v Unless there is proof of 
violent and wholesale charges of waste and 
malversation against a defendant in possession 
of property as the tenant for life, a Receiver 
will not ho appointocl. Jiwani v. Labhu Ram, 

107 P.R. 1908. 

* 

Ratoiuan, j. 

References 5 A, 501; 15 0.818; 74 JMt. 
1902, relied on. • 

(5j Suit agairSt reccivej — Leave Vo sue 
whether nccessarv See Vllf op 1805 

(Rest Recovery, Madius), .No. 8, 17 M.L.J. 
483. 

(6) Decree holder attaching two decrees held 
by judgment debtor against third parties— 
Power of Court ft) appoint receiver to realise 
amounts of decrees under attachment. Sec Oiv 
Puo. Code, Ko. 266, /.W.N. (IG08), 164. 

(7) Suit for a scbpme of management of a 
• temple and for appointment in the meanwhile 
of a receiver— .Powder of Court to appoint leceivor. 
See Oiv. Pro. Code, No. 54, 4 M.L.T. 88. 

(8) Appointment of receiver by High Court 

{Kyidin^^ appeal— Power of Subordinate Court 
to give directions as supplementary to *those 
given* by the High Court. Kee Civ. Pro 
Code, No. 267, 4 M.L.T, 268. * * 




i 


(9) Recommendation by Subordinate Judge 
to District Judge as po thp appointment of a 
receiver.— Refusal by the'^tter to appoint— 
Right of appeal. Setf Giv. Puo. Code, No, 270, 
lOBbm.L.R. im, 

• • 

Record-of-rights. 

(1) Application to correct entry made before 
amending Act* of 1898 of Bengal Tenanej Act, 
3885 — Referent c to Civil Court undertimending 
Act validj though proceedings commenced prior 
to passing of amending Act. Sec AcT'VIIT of 
1885 (BiSNOM.TEfiATjiCYj, -No. 2;-i, 12 C.W.N. 
987 


(2) Suit to collect or alter cntiich ir»“not 
mainlaiiiablc— Kecourse to be bad to special 
remedv proMdrd in Ch X, Bengal Tenancy Act.^ 
See Act VTll of 1885 (BuNOAti Ti nancv), 
No. 23, 12(J.\V.N 1032. , 

Refund 

(1) Piibt lesf^ce dehvfiing possession of land 
to subscqueul lessee on psMnont of compensa- 
tion— Such JcbPce afterwards becoming eiftitlecl 
to reH/itution of land by derree of Court — refund 
of eompt'nsation money by such Ic'ssoe whether 
a condition pioccdent to his obtaining relief by 
wny ot ustiiution See Civ Pno. Code, 
No. 290, 18 M.L.J 39. 


(2) -of money lenlisecl m execution of a 
decree attei wards reverst’d cm appeal— Remedy 
vvhe|her by sinter application. See PjXEC’U- 
TlON OF DFC’UKK, No. 10, A.W.N. (1908), 200. 


Registrar 

—of High Court wbolhei empowered to grant 
Ic.ue to institute suit under cl. 12 of the* Letters 
I5iteut, 1805. See Ln'r^i-ius Patent (CAUCU'm, 
1865), No 1, 7 C.L J ^441. 

Registration 

(1) Comptomtse petition, cvnstiiuUntj a ieas>e 
and filed in a ciiminal proceeding — Regis- 
haiion, if necessary. 

Plain till sued a tenant for increased rent on 
the basis of a petition of ccraproniiBo filed in a 
criminal proceeding, which resulted lu the 
withdrawal of the proceeding, though no order 
w'aa passed incorporating the terms of the 
petition . • 

Ueld, that tbepetitftcnf was not admissible m 
evidence without registration. 

If the/potition had been filed in a civil pro- 
cleding and had been followed by an order pr 
8763— 65 
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i 

RBi\fiir9k%ion^(Concludcd), 
decree which embodied directly or indirectly 
itiy terms, then it would hot have been neoesbaiy 
to have had it registered (a). BiraJ Mohinl 
Dassi y. Kedar Nath Karmokar, riC.W.N. 
^54 _ f\ C. L 1)0^- --15 C. 1010. 

Macckan, c'.j., ani> Doss, » 

Hefereuc<>s , — [n) 8 C.W.N -iSf) , L K *20 f A 
JOl , 22 M f)08 ; flO C. 780, and 1 (Wi J J88, 
referred to 

t « 

(2) 7^^1Ioct of, on iriiliiro nt piioi mortgagja* 
to get pOBsossion of titU d(‘(!ds--I)ol.i\ in. Sec* 
TKA^s^•]^Il Of’ Piiot’i e r\ Vcf.Ko K), ITM.IjJ. 
190 .^ 

(3) Transfer of i)ro[)(*rty 111 liou of dower debt, 
being sale, ( onJd only Ire <‘fj< i le<i 1 >n didivni) ui 
registered iflstiument. So<‘ "M Lwv 
(Dowkii), No y 13 C.W.N 100 

(I) 1 nregist-ered U.rse. wheie legisiiation I's 
necessary- \dniissibilitv in evideiui See 
Iii'\sL, I8o. 1, 10 hoin L.U. 11 hi 

Regfatratlon Act (III of 1877} 

(1) Secuiift^ boitd iiivcn aiida ClviI Viocc 
dyic Code. S Hi^—Tuoihfer of ViOiiCittf 
Act^ S. .38-— Oni(^ acceifiuu/ 

A soi'uritv bond, whoielA immo\(Mble pro- 
perty exceeding Us KX) in valiu \v<is [dedged 
to the (aruit It was signed bv the obligor and 
attested b\ two witucspes. Tho Court endorsed 
thereupon tlic word^ “sccuiitv is aecepted, ’ 
Under these < ireunistarii it was < on tended tliai/ 
the deed did not regime registration. iJeld tin* 
deed fell under S. 58 of the T/.insh'r of Proper! \ 
Act and required registraiion under S 50, as 
amended by S 3 of A< t VI of 1901 and S 17 of 
the Registration \c*t ‘Jfold, .ilso, the words 
“security isaccei>ted” itkmoU meant an in tima 
tion by the Couii ibat tin; property given as 
security was snfTicient for tlie purpose Nagararu 
Sambayyav Tanjatur Subbay ya. 3 M 1 j T. 
317 31 M.330 

RhNSON \M> Ah Mto, ,11 

• liefer envcb —32 C. 404, h' 13 Al. 1 , 13 AT. 
20 i . 'll AI. 508 and 20 171, it 

(2) S, 3— Standing timber — AJoveablc pio- 
pertv— Ss. 3 and 4, ( icncral Clauses Act. See 
Acr VIM Of 18S5 (Hkval), No. 24, C.FiJ. 
152 

{yj) Deed irovid>.ng mode of pai ilium of 
immoveable y.operiu-of Uie mlm of Lin. 100 
to hi? acquired 
fla7i.se (/») of S. 
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Registration Act (III of iBll)-(Conhmedl 

“ Vested and “ contingent ” defined- 

Transfer of Propertg Act TV of 1882, Sf*. W 
mid 21 — Agreement 'luadmisstbU-^Oral 
evidence baricd — S 9J, Indian Kvidence 
Act. 

Held, that, in 8. 17 (6) ol Act (If of 1877 
' the clause, “whether in piesent or in {uture ’’ 
belongs to tho bunch of infinitives preceding it 
Sind not to the nouns “ right, title or interest." 
consequently the “right, title ui interest,” 
whether vested or contingent must be a present 
and not a future, right, title or interest. 

Hchl, also, that a deed prescribing the mode 
of partition of certain immoveable property ol 
the value of Rs. 100 or in ore, to be acquired in 
future by the thereto, does uot fall 

under (1. (5) of S. 17 of Act 111 of 1877. 

yiefd furthui , that the delimtion of ‘-^vepted 
and contingent*” given rtspoctivcly in Ss. 19 
and 21 of Act IV of 1H82, are applicable to 
these terms used m S. 17 (h) oi Vet 111 of 
1877 (a). 

Where *111 agieomcnt is inadmissible, oral 
evidence is barred. Bhan Singh v. Thakar 
Das, 89 P.K. 1908 --- 115 P.W:R. 1908. 

Ol.AKK, ( .J. ANI> OUEVIS, J, 

Jieferences --10 1\R. 1895. 82 P.K. 1884 , 
150 P.K. 1889 , 30 lb K)4 , 30 C. lOK'*, It. 

(4) S. Mortgage-decree for^Tis. 100 01 
ifpirarih-^Salc bu imiegn^tered deed — 
Vahlitif — Gir Vm. Code (Act A'Jl' 0 / 1881), 

^ Ss, Sd2 and Cic feeling a Second rtp- 

pcal aqain'il pa, ayaiusf uhuvi there 
has no appeal — Appachtioi iv make pa) 
ties to appeal after cj.pir>f i,f t7im. 

A rnoitgjjge-dccrpc lor Rs. 10() 01 moic 
assignabU without legistration (a). 

The validitv of an assignment oi d decree 
cannot In- iiucstioiied after tin* assignee bus 
been placed on the roeord as substituted deeiec 
holdcj 

«' • 

A lespondi nt should not be placed on •tho 
lec’ord undei S, 559 of the C P C.. after the 
time for appealing against him h‘is expired. 

In a second appeal no decree can bo passed 
against a respondent against wfiofn there was 
no first appeal. Ram Ratan Chuoker butty v. 
Jogesh Chandra Bhattacharya, 12,C.VV.N. 
C25t • . « 


AIitr\ and Casi>kksz, j.t. ^ 

future-— PUplanatwn of U^erences —(a) 23 C. 450, 6 C.W.N. 5 

1 / of Act III of 1877— 1 folloteed , 9 C. 839, cormdereid. 
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Registration Act (III of W1)--{Contmmd). 

(5) S . 1 7-- li tvrefjistered deed of paititwn, 
evidentiary valiu> *of—Huit based on un- 
i entered docuineut inadmissible in evi- 
dem e, effect of advmswn of defendants, . 

U IS no doubt the polie\ of the Tjegislaturo 
lhat all clocLimcntH affecting immoveable pro 
porty be registered. Documents, to be 

admitted m evidence of any transactioii affoi t- 
ing numovi^able properties, requne registration. 
An unregistered deed of partition is not ad 
missible in evidence t(» prove tJie trail sac ti on in 
so far as it aflects the mirnovoabli* pioptTi.ies 
divided among Ihe parties, out it is ,i,dmissible 
to pro^e that tne co-paieeiiers therein r<‘frTied 
to have beeonie divided racmhois 

Sneh doc 1 1 men 1 is also adimssil)h' to prove 
tho arrangemenl come to regarding nimr^ihlcr 

(«). • 

The atlinihhior.s ol the llei^udnnLs do not 
make unregistorc'd document admissible as 
oiidence in so far as the iminnvc'ahle piopc^rtx 
is coucernod, imi ean socoiidaiy I'viderice be 
given ol Its coou'nts, but \»ta decree mav 
be given on the admission ot tin* defend.inls {b) 
S. A. Sabramania Iyer v Savitri Ammal, 
4 M.L.T. ;{54 

SamvMun N\iJf \\n fhMiM ,n 

lieferenccs — (rt) ll M, H th J' {b) i M II < . 
R. 342, il, , 

((>) S. 17”fhiaieicil pioLeediug" « or.si^uiig of 
pleadings filed by the pai ties — ■Oidci'- m.icle l>\ 
Couit—Whethci •'^ction is applnahle Sec 
(loMimoMTsr, No. 2 7 0 L ). 4i)2 * 

( 7 ) S. 17 (u}-“§nle eertilwak <fKint*d by 
Collect, 01 — Sale oj “if. lands - 

Traasfci of title — I ley ist ration 

Sale toriifieates g! anted In the t'olloLtoi in 
aecoi dance with the Rules issued by the Board 
of Rovcinie after the sale ot “B. class” or surpiin 
lands aiqiured by Go\ernmeiit under the Land 
Acquisition A< t, an; sutliiJiGiil in themscKes to 
drattsfer the title from the Guvcnnneul to the 
transferee, and S. 17, el. (o) of the Registiatiuri 
Act IS authority for the proposition tli.il siidi 
certificates are sufficient to validate the ti.iusler 
of title to tie, transferee without being 
tcred. Sarat Chander Roy Chowdhury v. 
Jaftindra Nath Mukerjee, 3.1 ('. bl4 

s • 

BlU.fT, J. • 

(b) B, 17 (6) — S. 59, Transfer r>f BroperJ^ x\ct 
— Test to lie applied to see whether mortgage 
deed •rec^uiros or < 1^003 not require registration. 


i 

Registration Act (III of 1877)-(Coti^»U£d). 

See TiiANSPi'K or PiiontaiTV Act, No. 1 N. 
L.R 8(i. 

(9) S 17. cl. (6)-rMortgagc — Miifc 4 iUon of 
iramns ohjeeted to— Compromise, \arMug tcrnus 
of registered mortgage deed— Si*it fot »edemp- 
tion— Admissibility ot compromise deed in eM 
deuce— Terms of registeicd moitgago deed e.in 
be varied only |)\ icgisterod lusliunu'nt See 
F!Mi»ENt-i AiT, No. .!1, 5 A L..! 717 • 

(Jp) S, 17 (d ) — Wlicthei uiiiegistt-red doeds, 
eveenU'd l)\ propin't,n\ l>o(I\ owning 
l.uid alli'god to (‘It ate nuqonnridan 'jnglits^ 
adjnis’'il)le in (‘Vidt nee S(*(‘ (h s'ioms (l*i m \ ii 
— Sii\Mn \i iAM>), No 1, P.L.H. r.H>H 

(11) S. 17 (d) LiiregisLeicd dasl.iK allowing 
plaintiff to take possc'ssion ni lailtl for culliv.ition 
— I )ocunient not a h aso w lihin section St'e lln, 
\loi 1825 (Bini.m Aiir\io\ ' no I )iia \ ifiN), 
\<» 1. S C L r)3s 

(12) Ns 17 ^ Of pj -Siti>r)iey, joitcf n/, 
A' ( fcatc a i iianjc on ininwi cable i.n>iicrrii 

VVuorcj a powei ol altoini'} was exeeiitf^fl lo 
V 111 I i\oui of B lo enabl«‘ B to ri'i o\cr the lents 
and profits of tin* j>iopor1ii‘s ol which V was the 
adniiinstiaioi, in ordci 10 }'a} oil .ui a, mount 
advanced l>y B lo A as siuh administrator 

Hold that in is iiiia li as ilie docLimcnt was 
eiitcK'd in Book l\ instead of Book I, it was 
iiol regisleied .uiording to the provisions of the 
Kogistiation Act, and tlu'iidore could not alieot 
immoveable propel tv (n) Srimati Indra Bibi 
Y. Jain Sirdar Ahiri 7 (J li.). 149 -12 0 W.N 
3I()-.16C S4'. 

I\rv(Mat’\s, (- I., Ilvintro idn \m> Kia.i- 
01 1 Tint, JJ. 

Uefi'tehLc — '(n)7(’ 19(», 

(19) Ss J f and 19 — Lnrogustered lease — ;uJ 
luissibilitv to pjove adveisc possession, hoe 
Limu'M’ho., No. 9, i7 M,LJ.409 ii^f.LT.lBi, 

(ID hs. 17 ,ind 49 — Mortgage with possession 
— Second Jiieitgagi bs .in unregistered deed ti- 
vccuri' a fre^h advaiKC— Deliverv of properU — 
Necjcssiiv toi legistiatiniL See Moh'U.aok (Ri- • 
DeMeTJON), No 17, 11 DC 248 

(15) Ss, J7 (d) and 99— ^lot igaqe— Mui tyanee 
mith to uhSKjn ihe l(iiah leasinq out 

in jjerpeiuity—Ii^/istration-^Sfiond ai> 
XJeal, * 

A moitg.igce with power to ?is>igu ihe I.ind> 
gave the defendant a fbasi' in peri>etiiitv of the 
lands in que.stK>n at a rent of eight annas per 
acre. 
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let (irf of 1877) ^(Contin>md). 

M$ld, the itostrameht giving the right to hold 
thelfwad m perpetuity w, is a lease vyithiu S, 111(d) 
of t(ie Begistmtion Act, t{> which the (Excep- 
tion referred to in the pi^oviso to the section did 
not apply, and that the lease, not having boon 
registered, codid not under S. 49 of the Act be 
received in evidence 

/leldt also that it w.h& open to tlic High Court 
in 8econ(J appeal tA dispose of the case on the 
ground of non -registration of the docunient on 
which the defendsmt relied, although the Jioint 
was not discussed hy the loE.vcr Courts and it 
was nib clear that the point was taicen in the 
Courts below. Srinivasa Aiyangar v Partha- 
sartliy Aiyangar, 4 M.L.T 79. 

Whitk, C .J., ANJ) AIiLI,! U, 

Rs/crence':— (a) 27 M. 43, Ji. 


Registration Jot (III ol 1877|--fCe«cii«ied). 

Pifopcrty was purchased/' which was tbo sub- 
ject of an unregistered mortgage, the registra- 
tion of which was not oompuisoiry. The purcha- 
ser had no notice of the mortgage at the time 
of execution of the sale-deed in his favour, but 
received notice before the sale-deed was regis- 
tered. J/M that the mortgage was binding 
on the put chaser. |l^^iali Ram v. Hihiniata, 
A.W.N. (1908), 09^80 A. 238==5 A.L.J. 607. 

Knox, j. 

Hi‘f cremes A. 146 ; 26 A. 366, applied, 

(20)—, S. 50, does not protect a purchaser 
who purebasod wntb knowledge of an unregis- 
teied incumbrance Pre-emptor no better than 
an oidinary vendee. See Piitc-kmi>tiov, No 6, 5 
A.L.J. 112. 

(20-tt) S 50— See No. 16, szipia. 


(16) 8s lfi(a) an*} >0 — 'd sale-deed— 
Prior nmegistercd mm uirtiy, 

Under Ss. 18 (ujand 59, a registered .<.a)e-dt‘ed 
prevails o\ei the prior ninegisttired mortgage 

Artha Nahako y. Bhagavan Nahako. 

4 M L.T. bi. 

White, c..i., woSnskskw* Najii, j. 
(10-rt) S 21 S(‘e No iZy^iipia 

i(lt) Ss, dA?, 73, 7/ 70 and ?/ — •Uegmtui- 

tion — Jiefusal to rcjister hij Sub-JUgislrai 
on the tj<iound of denial m/ cxec/i/io/t— 
Refusal btj Uegistiar to dneet leqist ration, 
mthont making inqni] g—Siat in anfouc 
registration, maintninabiiitif oj , 

Held, that all thdt is nec< sMir\ to esiaUish, 
in order to manna m a suit uiKh*r S. 77 ot the 
Registration \ct. is a u'fusaJ to legistei bv a 
Sub- Registrar, an application to th<^ Hcgisimr 
within time, and a icfiisal bv him. 

Held, furthe*’ that the fact that the llegisf.iat 
'haw not held a full onffUiry nndei S. 7 I or has 
taken a wrong view uf the law when holding an 
inquiry under that sijetion does imt bar the suit 
((i). Partit Singh v. Ram Singh, 11 o.C 453. 
Chamiek, t.c. 

* Hefereiue —(n.) 24 A. 402 fi, 

(18) S. 48— Mortgajjfc b\ defiositof title deeds 
— 'Wnetlier it is .something more than a more 
oral agreement^ oi derdaration. See ^Iokt- 
r4A(U<i(EotjrAhLK), No ^1, 14 Bur. L.R. 211. 

(18-a) S. 49— See No *12, siqia, and Nos. 13, 
14 and 15 also. 

(19) S. dO^Mvi (gage -Sale of pitfpert\f 
pnsek in uH mrea^s^cred morigage-^/aabi- 
hty purcha^r-^^Sotice, 


(21) — S. 51 — Release by co-sharerb in a por- 
maricrit tenure to one among thombclveB— Regis - 
iration-Slamp. See Act VIII of 1885 (tenancy, 
Bijni.m.), No. 3, 12 C.W.N. 478. 

(21-a) Ss. 51, 89— Sale certihcato granted 
uudei S 316, t’.P.C —Copy of certilieato logis- 
teied under S. 89, Registration Act — Sale certi- 
ficate not a registered document, under Ait. 
10, Liiij nation Act, 1877. See Liaiitation Act, 
No. 40, 112 PM 1908 (P.B.) 

(22) S. 73 — See No. 17, supra, 

(23) S. 74— See No. 17, sapia,\ 

(24) S. 70— See No. 17, supra 

(25) S. 77— Sec No. 17, supra. 

(26) S. 89— See No. 21'U, supia, 

Reg.* Vni of 1793 (Bengal Decennial Settle- 
ment). 

(1) S, ol — Valid notice, contents of-^Vndt- 
aided talnk— hint settlernent-^SeparaU 
collection — Assessment -- Measisrement — 
Separate tenancy--- Declaratory decree — 
Liability of taluk to enhancement, not ^ 
issue. , 

A talukdar is entitled to a notice of deniind 
for onhiinccment of rent under S. 61 of the 
Bengal Decennial Settlement Regulation (VIII 
of 1793). The notice should contajn one of the 
Lgronnds mentioned in the eaid section ; a notice 
"not containing any such ground is had in law. 

A ^declaratory desree declaring a talukdar ’s 
tenure liable to enhanceU|ent should not be 
passe^, where the question of the iiabfiity to 
enhauooment of the taluk as a dependent taluk 
under the provisions of 8 51 of the- Bengal 
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Reg. yin 1743 ySenRal OecenKiail Settle- 

mtnt)--'{Voncltidecl), 

Decennial Setfeleniepb Regulation was not put 
* in issuer * ^ 

A taluk was situated within three zemindaries. 
The settlement of it was a joiut oeo, but the 
collcotion was separate. The proprietpi of t\N o 
of the zeUiindaties caused the entire taluk to be 
measured, assessed with rent upon the area 
found therein, and granted a dowl to the holdcTs 
of the taluk, who agreed to puy their share of 
rent thu^ assessed ; 

« 

Held per Mitier, J.— That^ the effect i>t the 
was to constitute the fr<ictional shaicof 
the undivided taluk a separate and distinct 
tenure with which the propneier of the remain- 
ing zemindary had no concern. Henco in a ^uit 
foi enhancement of rent of a taluk Ijv the 
zemindar, the proprietor of the K*iimining 
zemindary was not a hecessaA* party The 
Bank of Hindustan, China and Japan, Ld. v. 
Babu Shib Ooyal tewapy, 8 C.L J m 

litUCJl AND MlTTim, J.I. 

Beg. XIX of 1793. 

— Grant— Sale under Act XI of 1H5‘)— Suit 
by purchaser for recovery of possession or for 
assessment of rent and mesne profits. See 
Grant, No. 1, 35 0. 931. 

Reg. XXXYU of 1793. 

Capability of land to be resumed by G overn- 
ment under, whether sufficient to make it 
revenue-free within S. 78, Land Registration • 
Act. See Act VIIS of 1876 (Bkno\i- ]!am) 
Registration), No. 2, 8 O-LJ. 523. 

Reg. y of IBM (Madras). 

(1) S. 30— Rules made under. See Act IV or 
1899 (Court op Wards), No. 1, 4 M.L.T. 321 

Rag. XVll of 1306 (Bengal Land Redemption 
and Foreolosnrp). 

(l|^ Mortgagee in possession — Application foi 
foreclosure of mortgage — Limitation, See Mort- 
GAGI3 (Porecloscbe), No, 5, 57 P.R. 1908, 

(2) S. 8— -Sfdpulated period, meaning of— Ap- 
plication of regulation. See Mortgage (Pork- 
CLOSURE), No. 3, 70 P.R. 1907 = 38 P.L.R. 1908. 

Reg. XX ik 1817. ^ * 

—whether obligee Daroifa to keep regietjir of 
CJwwkidari chakrm lands. See Evidence^Ict, 
No. 9, *13 0.W.N.®71. 


Reg. II of 1818. 

MilHat property, released after proceedings 
held under Regulation, covered by entry in 
Collectorate register revenue-free estates— 
Ordinary miUiaf property not so registered— 
Distioctioii— Applicability of S. 7J^, Bengal Act 
VIT of 1876, to such estates. See ACT VII OF 
1876 (Lang RE(risTKATiON), No. 5. 35 C. 747. 

Reg. YlII of 1819 (Putnl) . 

(1) S 6—Putm, sJwire o/, wiUiout the consent 
i*f the Semmdar, effect of --Co-sharer land- 
lords colled ing ^share ofjent sepaiatelift if 
constitutes separate <>enaucy-y-Sale iH, exe- 
cution of decree fot share of rcn,t^ effect of 

A purchaser of -i share of putm acquires a 
valid title in the property although his purchase 
ua« not recognised bv the Xeniindar He is 
nc.i exempted from liability for rent joinjlv 
with the transfcroi, if the landlord chooses to 
recognise him as one of the joiiil-holdors of the 
2 ‘titni S. 0 of the Putni Regulation only pre- 
\eiiN tiny 'splitting of the terure and appoition- 
meni of the rent uithnut the sanction of^he 
landlord f'r), 

One of thi' cv-i-shurer^ m the Zemmdan who 
had a 5 annas luttrest brought a suit for his 
share of iho rent against the registered pttfnidflv 
and obtained a decree, in execution of which, 
he sold ,i 5 annas interest in the , 

Ileld^ that tlic effect of the sal<* was precisely 
the same as that of <« sale undei a inoney-docroc , 
that is, tlic right, title .ind interest of the 
juilgnumt debtoi at the time of the attachment 
passed (5). 

No separate tenriuc} con^t]tuted under a 
(o-fthare.’ landlord merely oy his collecting his 
share of the rent sepapatel\ from the tenant. 
Aosub All Pramanik v. Biasesbiirf, 8 C.L.J. 
554 

PARGrrEH AND MoOKMtJEE, ,1.1. 

Ueferenceh .—(a) 26 C. 103, F, ; 11 VY.R. 294, 
7), (/)) 20 W.R. 275, D. 

(2) S 13, cl. 4 — Durpatnidar’s lien, if 
superior to landlord’s charge. See LvNDLoitlt) 
am> Tenant, No IH. 7 C.L.J, 652. 

(3) 8s, i3andJ4;, CL 4 — Vnder-temire-kold- 
er making deposit— Smt for possession^ 
if necesssary—hui^ ,%'hen extinguished—* 
Statutory, hen— Contract how revived— 
KstoppelSilence — Statevmtt by putnidar^ 
mho has no interest,, if hinds transferee, * 

Per Stephen, J . — A special suit to ^eclarO'* 
the lien, created by S. 13, Cl. 4 of the Putni 
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Re^. YIII of 1819 (Potni)— 

Regulation, terminated by satifiifaction of the 

debt IS uunocQssary* witen r)i(3 plea of suit is 

'jet up as a repl> to a olaira for rent and the 

defendant uses it onh .i basis foi Testing 

that cJanii 

• «. 

'Phe creation of a tjrLOi estate is a toim.d act j 
both according to 'he language of Reg, \'lll ot j 
IHiy, S. II, and .iccording to uiiiveirfal pi.tctice j 
and cauliot be inferred fiaiu the eojidin t of ( 
parties , 

When a eont»aot*bas teiMinaied, it (aiinot 
bo lovivod uniess b\ the -ni oi poratmn ot its 

tf^rins in a new one 

< 

l^et Moohcrjtiti^ J . — The undi^i-tenuie-hobler 
who iii.ikes tin* deposit iiudt'i S 1 J, Cl l ol 
I’ubni Regirl.ition is entitled to remain in pos 
'.es'ion onh so Jong as the full amount ad- 
vanced. with interest, i‘‘ not riMli/ed fioin the 
UhUfriic'L of the tenure If, aftci his delit 
been satisfied, ho does omitimie in iXtupation, 
h« iloes so at bis peril and lendois liijiisell 
liable to account foi the piofils locoived m 
excess. His position is analogou‘> to that of 
ii luortgagfje in possession who ^ta> s on tb«' pn*- 
niiscs after his dues have been satisfied 

The lien is extinguished i)> satisfai tioii ot 
the debt from the profits of th< teiiuh Nb> 
order of the Colltu tm is necessary in ibis lie 
half, nor his lec oursc to a regular hint essi ntial 
to alter the legal position of the parties The 
moment r.ho lien is o\l jngaisbed, the default^n 
ix’Conies entitled to icecvcn pows^-mn 

S. 1:1, Cl 1 of the I'utni Roguldlion n I 
il a (.(uidition precedent to the creation ot the 
lien that the niinouni, lodged sliould lie ad- 
vaiK^ed from pnv.ifc funds and 'hould bo jaiul 
by the tennre b' 'Mfjr aftei he had ah'cadv p.r.d 
the whole (d thtM cut du lioin iiiinsolf. 

The iioii «n (jiuistion fn) (aeatjon of the 
Statute and statuloiy liein cannot lu* cicata'd 
by oonsoni) , the provision of the law must be 
strb Uy complied with bofovi leliain c can l>c 
placed upirii the lion 

A nieie treatment of the under- ten iiro-holder 
by the landlord^iis a nsiUfriK tuan cm uuibran- 
cer IS not siiihcient fjo i rcato the .-ututorv 
lien, * * 

V statement m i,he plunt, nnchallniged ind 
madi b'i^ the pmmdir ift^n* his interest has 
i‘ecii transferred ism no wav bnnfing upon the 
transler^*!' {n) 


Stf) 

Reg. Ylllof 1819 (Fvitni)-{Comlt 4 ded). 

When I silence is of snch a character and 
under such circumstances that it would be a 
fraud upon the other party , for the partj^ which 
has kept .silence to deny what his silence has 
I induced, it will operate as all estoppel. 
Jakhomull Mehara v Saroda Prosad Dey, 7 

c f. i. t.cri 

t 

StuCHIS \M> ]\JcOKJ<’lt,7KH , IJ. 

neference {n) 1 C.Jj.eJ i28-=H2 C. ;d57. A’. 

Reg XI of 1825 (Bengal Alluvion and 
Diluvion) » 

(1) ‘S. C iJ. J — Ailmimbiitty — Dastak — 

HeqishaUon Aof {111 of 1877), S 17, cl (d) 

— Vo;/-(^ i.ni)ancij raiifat — Act / etiou, 

\ii nnrcgi.st< led dustah w'hich merely allows 
the plaintiff to take possession of the land and 
1-0 cnltivaU' It, i>. not a lease foi anf term 
oxcLcding one \oai or a, kM^c from year to veai 
oi a base icsciving a yearly rent, within the 
nuMinrig of cl. (f/) of S. 17 of th( Registration 
Act, and is, theicforc, admissible in evidence 

V n ni-oc( upiincw raiyat ca.i t bnin a ncwly- 
lormed land as an aociction to his holding under 
cl. (1) s. I of Reg. \r of (ft) Ahmed 

Bepari y Toki Mahomed; ft C C »I . WS. 

Pltl’v I I \ VN \M> tS\M;uil I , ,1,1 

Hefetemc — -(o) U> \\ R. < 15 ^ 

{‘il S. A, il (/) Nun-oc,cn[}((vt q fatffat — 

Jctteiiofu ‘ 

A non-rtcr upaiioN tenant can acijune aright, 
to hold a nowly-foimed land as sni .iccretion to 
Ibis holding undci cl. (])of R 4 of Regulation 
XI n\'i825 (a) Amjad Ali*v, Kaderjan'Bibi, 
soil] “iiV 

Sri PHI N \M» DosSj f,|, 

HetWencos - pH K 5:3ft, h , 1 VV.R, 

57 tC.ri.l.t)l :38C. 441,P. 

(3) S A, U I - Non-oLCupauK /, raiqat— 

Acnoiion — Termfi^yf holding <iccteM land. 

S. I, cl ( 1 ) of Reg \1 of 1825 applies totftho 
case of a person wh(» is not an occupancy 
raiyat (o) 

j The person to wliosc land the ^accretion is 
j formed is entitled to fiold thei^ accreted land 
j oil the same terriN as that by whicR the land 
L to which it IS an accretion is held (6). Miitjftn v 
Akfem All Bhuiya, ft 54 1 . * * 

r.lJDT, J * C 

lieUrenceH ^(n) 4 C.L. J. r/' 8:3 ( ‘. 1 M A.j pi, 
(5) 21 C. 28.8, P % 
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Keg. 11 of 1827. 

S, dfi-Pleatler-" M isGoibdtuit--l)iicix>linary 

jn mdiction-^-High^Court 

’ PleaiVi*'^ privileged clat-s enrolled lor 
the purpose of rendering aobistance to the Courts 
in the administration of justice. Their position, 
training and practice, give ttiem influence with 
the public, and it is directly contrary \o their 
duty to use that influence for the purpose of 
bringing the administration of justice into con 
tompt. 

A picador, presiding at a public meeting and 
piocunng the pasMijg tlnu’cat of .i resolution 
oonteinptuously denouncing^ ,or protesting^ 
against the conduct of a Judge of tho High 
Court in jiassing sentence at a trial .it the cn 
miual Sessions, is guilty of misbehaviour under 

S. oO of the Regulation II of lSi7. Government 
Pleader v. JagAnnath M. Samant, lO T3om. 

T, R. 11()9. 

Bvsin Scott, c.t aM) BMciiinoii, i 

Reg. Ylll of 1827. 

Gcrtiflqato tjf heirship under— See 
Wii.n, No. d, 1 Sind L R 1% 

Reg. Ill of 1872. 

Ss. 5 and 8 — Suit instituted boioio Settle- 
ment Oflicei under Regulation without Court- 
fee — Suit transferred to Civil ( ourl liistitu 
tion Court-fee whether necosy.us. Sec Coi ui 
Fm , No. ‘J, 12 C.W.N 017. 

Reg YIl of 1882. 

S, 10, els. 1,4 ,5,7 and 8— Tanki-tenuie, nature 
of settlement of — Origin and incidents of such 
toiinre— liiability of-entire Milage to be %)ld 
on default, so ss to destroy the rights of all 
the tenure-holders See L\NJ)noKn ano Tns- 
^^’l, No 15, 7 (’ L J 400, 

Reg III of 1891. 

(1) Jhum cultivation — Ijcqidatiou to extin- 
quislf tujhi to carry on such ciiUivalwn out- 
side settled eslate^Coynjpcnsalian—Onus /o 
p’oiju that statute ~ Sta^ment of 

facts irt preamble of statute Value— Qiuss- 
. Uou of fact ot law— Concurrent findings — 
Kvvdence Act {T of 187^), S’. IS—Trans~ 
actions in&jr^alios 

Hog. Ill of 1891 when ajipliod to any lands 
woul|J havh the effect of confiscating proprietary 
rights ami' giving compensation in exchange. 
The onuE>thoroford lies on Government to show, 
that the facts of anv case are such as to bring 
It within its opcra^biin. The Government must 


Reg. Ill of im--{Concluded), 

prove that at the Permanent Settlement, the 
Officers of the Government included amongst 
the assets of the estate, income derived by it-* 
owners fioin jhim Cultivation carried on 
beyond the limits of the estate,. 

The argument, that under the Regulations 
ttien in iorce no assets not ansmg out oi the 
estate could be lawfully taken into account, 
and that a stiong presumptioU was thr+, taisi'^d 
tliat the course which was in accordance with 
law^ v^as followed in a particular case, not 
entertained in the Taec* of the preamble to the 
Regulation which shows that in a number of 
ca^^es the income of jliutn cultivation rarned 
on beyond the estate was rightly or wiongh 
taken into account. 

it was proved that as early as 18 J7, the 
owners of tho estate reet'ived Icabulufats froin 
tenants carrMng on jhum ( iiltivation outlie 
disputed land, that in 1812 and 1818 thev 
succeeded in defeating an attempt on the pan 
(jf persons intiTcsted ni the adjoining mourgh 
to exercise rights over the land, and that on 
several of'tasions thc> suecossfulh resisted 
proposals on tho part of the Revenue authori- 
ties to settle portions of the land ilam land, 
open for settlement. 

field, that fioin this and other oMdome of 
continuous possession and enjovnicnt, it should 
be iiift'nod tliat the l.ind was included witliif^i 
the pemianentlv settled • ^tale of tho (twiiors, 
and the Hegiihition bad ik* application to it 

4’he (jiicstion here wa-* in one sense .i t|Ucstion 
of fatt, huL every ])onit in thts* process of the 
reasoning involved ( orisulerritions of law, and 
thus although the findings of the Courts in 
India vveie eoncuircnt, tin Judicial Coinmitti c 
could review such findings in appeal. Mahomed 
Ali Haidar Khan y Secretary of State for 
India in Council, 12 C,\V N, 1005 (P.C.) 4 
M L T. 234-- 10 Rom L R. 1101 --8 C L.J. ISC 
-- P.D R 1908 Journal parts, p UO 

Loud Robdutsois, IiOJv1> \tkinson, Loud 
C oJiiiN'K, Siu \m>u>w Rroma \M) Rik 
Ait'iin K Wii so\. 

Release. 

(1 j““by CO shaiei , if t^aJl•^fcT — Stamp — Regis- 
tration, Sf.e Ac I’ VllI*nF 1885 (Tunx'^c/, 
Bfnoai.;, No. 3, 12 C.W N. 478, 

(2) Document whereiluder executant relnD 
quishep his rights over certain property of his, 
hut receives specific amount for bargain is not 
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m!tUzMr^(ComludAd), 

— , but convoyauce. Sec StAMp AC^t (It of 
1899), No. 12, 10 Bom. i.K. 730. 

(3) Reiease by a oo-parcener— Right of the 
oo-par(jener’s |on. then in existence to recover 
his share in the family property^—Bight of an 
after-boim son, in the property. See HiNDt 
Law (Joint Family), No, 13, 10 Bom. L.R. 
778. ,, • 

|4) Whether a release by an alh'gcd rever- 
sioner/ recognising a widow’s right of absolute 
owuerehip under her hutibanirs will, can be sot 
aside as being tran.^for of sima successtoms, 
within S. 6 (a), Transfer of Property Act. See 
TkANRFKK of PltOIMJUTV AcT No. 4, 18 1\1.L J. 
469. . • 

Bejlef. 

(f) Persons against whom no relief is claimed, 
suit not liable to bo dismissed under B 85, 
Transfer ol Property Act, for non-joinder of 
Belief afforded to plaintiffs in such cases Sec 
Tha^nsfku of Propkutv Act, No. 47, 31 .333. 

Religious Association. 

(1) Crovornmont sanction if neoeasarv to legal- 
ise-Exclu&ive right of worship Whether Crown 
is a necessary party in suit relating to inosque 
— Court’s power to settle a scheme of manage- 
ment of trust. Sec Mahomedan Law (Wakf), 
m, 4, 13 O.W.N. 20, 

(2) Suit by some of tlie subscribers of a reli- 

gious and charitable society— Advocato-Goneral | 
consent or sanction, not obtained — S. 539, Civ, i 
Pro. Code. See^iv. Pno. Coon, No, 292, 4 M | 
1..T. 346. ^ 1 


Religious Badownients^(Contti»u<?if). 

(2) kindu Jbatc^X>&hixttQt^M4redUar:jf she- 
baUsUp—ShebaiUJtijJt validity of di^osaf 
by will — U sage — Faintly custom I ^ 

Held by Maclean, C J. and Mifra, the 

absepce of any lo<^l usage or ismily custom, 
and where no case bf necessity or clear benefit 
to the idol has been made out^ a shebait of a 
private debniier is not entitled to dispose of his 
office of hercditaiy sbebaitship by his will (a). 

Held by Woodroffe, J.— That the question of 
nsago did no^ ^ffect the matter, and that the 
- office of sliebait^^hip could not bo alienated by 
Iwill Rajpsbwar Muliick v. Gopeswar MuL 
lick, 12 C.W.N. 323-35 C. 220=7 C.L.J. 316. 
Maci.iCan, o.j.,Mitra and Woooboffk, jj. 

liefereftce -(^i) 6 B. 298, Dm. 

$ 

(3) Debt inewred by deceased manfag&r of 
mutt—Jjiabihty of successor to yay off 
amotiiit fiom the income of the mutt, pro- 
periy-- Necessity for creation of a charge 
by the deceased manager. 

Where a debt was incurred by the defendant’s 
predecessor in office as manager of midU for 
purposes necessary for the maintenance of the 
institution, a decree limiting the liability of the 
estate to the income of the mutt may be validly 
passed, although the debt vyas not made a 
charge on the estate by the deceased manager, 
in the same manner as the estate of an infant 
may bo liable for a contract by the guardian 
without any expre.ss charge over the estate 
, having been given. Natavaja Deeikap y. Hoor 
Maliomed Rowthen, 17 M.L.J. 553=3 M.L.T, 

' 96-31 M. 41. ' _ 


Relifloui BndoWinentt. 

(1) Shebait, Uespass by — Mesne profits, lia- 
bility of ifiol /er— Shebait’s position — TtC' 
presentation of idol. 

Where a decree from mesne profits, following 
a previous decree for recovery of possession of 
immoveable^roperty, was passed against one P 
he was de|ioribed therein as Sbebiait.” 

Mjdd, that the decree should be taken as 
nme against the idol, the suit having been 
defended ou behalf of the idol and for its bene, 
fiti , * 

The position of a sfe<j6ai< as representing an* 
idol discussed. Raja Pramada Nath Ray t. 
Bhehak Pamo Okandra Roy, 12 G^W.N. 660 

«=7 ^ 

C.J Al^U Boss, J, 


Whitk, c.j. and Miller, j. 

Deferences -27 M. 435 ; 4 I.A. 62 (P.C.) ; 17 
M. 106, 20B.^61, li. * 

(4) Suit for removal of mahant of a religious 
institution-^Bight of Villagers to interfere 
^ Proof of custom^Circumstances justify. 

iiig mahant* s removal* 

# ♦ 

In a suit for the removal of the mahant of a 

religious institution, which was supported hy 
village land, the villagers cannot, in the absence 
of any customary right to ([hdt cfiect, have 
any power as to •the appointment or removal of 
the mahant. In such a suit where ,the allega- 
tian agkinst amkhant was that he wasuf an 
undesirable cdliraoter, that bestirred up false 
casBS, that he misappropriated the* proceeds 
from the land and that he allowed the buildings 
to hdl into disrepair, Ao.^iland the dvf deuce 
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Keligious £ndowment8~(Cu}Uinued) 

failed to ohtablisjj an) sndi charge, and there 
waa no charge against the mahant oi grosh 
immoraUi) or even loE waste by alienation of 
the land, held, under sneh circuni'=itanccs, ihc 
wa7ian/ coald not he remcned BhagwanDas 
V. Hardit’ Singh, 7 PR. 1908 (Footnote at 
p. 6‘1)--21 P W.R. 1908^108 P.L.R. 1908 

UonniiTsox and KknStni.ton, j.j 

(5) Mutwah, whetlwi infant can be avimntcd 
^VTatvci — Civil Pnxedure Code (\IV of 
l8Hii)y S 41 (rt), leare under. 

The powt r to appoint a inutuali is ,i powci 
in the nature of a tiust The jiowcr to appoint 
a new imittrah stands on the mjih gionnd as 
the power to appoint new trustees in Knghmd. 

A person who is hehiw lAe age of pulaiti 
( innot li(' appointed inultuili (rt) 

i 

In h suit h) .1 piircbas(‘r for a declAiaton 
dor roc \vh(Me a iu(/,f is set iiprhv the delendaut 
who Llainis the* land as tin inittnoh hut fails to j 
fjsta!)lish hifa title, il the phuntilT has made out 
,\2>iitU(t faoie title, }ie IS entitled to a dttlaia 
(ion of his title and an injiiiiLtion (6) 

S(‘ 0 (iion 44 (a) of the Code of CimI Protedure 
suhstantially folloW’s one of tlie rub's (() XVITI, 

I. 2) ot the Supremo Court in Isiigland and was 
intended for the pictuction ot tin defendaid 
The defendant ma\ hv his conduct waive the 
henoiit of that rub' (c ). Satish Chandra Mullick 

V Ashruffudm Ahmad, 8 C L.J 190 

» 

Fnnrciir.u, r 

References -{a) 19 0 208 (219), F. (6) 20 C. 
834, P. (( ) 23 T L R 570 (C A), P • 

Absolute salvor qifi in fyvou? of\em%de 
— power to apiioini manaqer of land— Deed 
in donop^ custody— Kffect — Const) urfion of 
deed S ubscq vent conduc t of xm t les , 

Whore a doi'd is in tenns* an absolute sale 
or gift in favour of the temple, the fact that the, 
donor is permitted to retain the instiumont 
cannot be taken as sutticient to sIk>\v that ho 
iils^) letamod the owners-hip ( f the land And 
where the deed is clear, the e\idcnco of the 
buhsequent conduct of the parties, m.iTiv\(*ars 
after its execution, cannot assist in construing 
its languag»or terms A i>erson making over the 
land absolutely to the temple Las no powei to 
give any other person any right of management 
ofiit, iffishna Plllai v Arunachella Chej^tiar^, 
18 M.L.J. 304. 

l^finLER AND MuNRO, JJ. • 


I Religious Endowments- *(Cona>7u<3cf). 

I (7) Sheba LtsliiXf—Mohumh — Transfei^ i) 0 we) 
o/— Superior nnd subordinate Mutt, re- 
/at to I? ()/— E/ect'Ion of Mohunthj-Custom 
(joverninq Mutt—Co}idUionnldcnee \]iving 
j>usse<i'>io)i till a AJohunth is duly 'installed, 
if to be passed • , • 

A Mohunth of a mutt cannot transb'r the right 
of iminagcnient vested 111 hiin, tlmugli < ouplcd 
with the obligation tn niarage in conf.ninity 
with the trust annexed thcieto (n). • 

Where^oiu' nuilt is suhoidin ite to <ujotber iii 
j the seme that the latter has ilie n^ht ol'noniina- 
* tion ol the MuJiuntk of Uu *formoi , the Mohnnih 
' of the forinei cannot l)\ a deed of tiansfcc 

: alnmale his iiglils in tavou* c^f iho 2Iohu*th of 
; his supcrioi mutt 

! 3’here is no lived rule wbicli^egulaics the lela 
' tion between a supcijoi and a. snhoidinato mutt , 
oven it a niutt k snbo'dinatc to .inothei, it^iiusl 
Im; governed hv iKown rule'- cd iiianagenK'nt (o) 
hi thi'casi ot 'mulls, theiaisloni governing the 
paiticul.ti establislnnent lias to he proved (c) 

In tlie case of mnlts, tlieio is no uiiifoifii ciis 
tom .ipplicahlc mutts t-o far as the (luestion 
of buecos'-ion to the ollu e ol Mohunth is coneoni 
od {d) 

In eases in whicli a Mohunth is allovv('d h) eus 
tom to nominate his sui cessor by vvoid of mouth 
or b> a will, such nomin.i-tion is subject to the 
cojiliiination of i he I nfcjie body (.f Ranijasii oi 
different mutts n bo are invited to in piesent at 
the terenionv ot uist.illation when bhi' new 
.Wokua/y/ is juM'sted with (/V/ude/cr oi ihc robe 
ol ollice 

Will'll uo ( ustom IS pi(»ved and no aiuhorit^v 
in the oui going Mohini*h to inakf a nomin.i- 
tiou Is established, the Mohunth should be oleet- 
ed by all tlu' Sam/ans of the institution (e) 
Where the plaintiff has not aski'd loi di'clara 
tion ^>f his rights to nominate a Alu/mnth tor 
another mutt, nor m the plaint stated precisely 
the nature ol the ri'lations between the two 
mulls but claimed title m liimselt on the ba,sis 
of the fiaaama (wbiuh iieatod no valid 
title ill him in tlie disputed properties), be ean- 
not, at the .ippcllale stage of the ca,se, be 
permitted to turn round and sav that* he is 
oiititlod to h.'ive a decice ^or adnu lustration, to 
recover posses -ion of the dfsputed properties 
and to keep siu^h possgssion till a Mohunth has 
been appointed '/) Prayad Das y. Mohunth 
Kriparam, 8 O.LJ. 499. 

AloOKKllOLi:, J. • 

3703 5G 
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Religious Endowments— (Ooizc/ur^e^) . 

References -~{a) (1) 4 I. A. 76, (2) 23 M. 271 - 
27 I.A. 69, IL {b) (3) 20 W.R. 217 (P.C). (4) 10 
376, B (c) (5) 11 M.T A 405, ((>) 9 C 7GG = 10 
I.A. 32-13 C L.H. 30, (7) 1 Mac. I.A, 20f), B. 
<(2) (8) 27 U 435 (467), U. {e) (1) 1 A. 539, (2) 7 
C.W.N.'’146, R: (/) (3) 14 M. 1, D. 

(fi) Sale of immoveable property of a religions 
institution by its Mohaiit— Suit to recover it b\ 
his succoR^’Oi — Trustee— Limitation . See Limi 
TATI ON Act, No. 15, 123 P.W.R 1908 (P B ). 

(9) Suit fi)i removal of amutwali of amos({ue 
. — ^Power of congrtigation of tbo mosque as 
rogarfls removal of mutw all -Change of 
rcligi?)n — Sufficient muse See IjiiiiT\TiON Act, 
No. 36, 37 XWV.R. V)QK 

(10) Alienation of pioporty belonging to icli- 
gjon^ institution — Suit I o recover possession of 
the property "with mosiie profits — Limitation 
—Joinder of causes of action. See Limita i ion 
Act, No 104, 35 f\W R 1908. 

(11; Whether destruction of image destroys 
the endowracni SeoITiNim Law uituNck), 
No 6, 8C.LJ. 369. 

(12) Right of maragemeni of, by members 
in lofcation Sec If in no L^w (Joint famii v). 
No. 15, 4M.I..T. 480. 

Religious Endowments Act, 

See Act XX oi-’ 18G3. 

Religious practice 

Uustorn ol worship opptisccl to leligious 
do< trine- KH act. Sec HrMu Tf’vivlk, No. 1, 
12C.\V.N. 946 • 

Relinquishment. 

(1) ,(otnt Ilintlu fanuly— Sons' mtciest in a 
tvnant*s hofduuj uf the father— lUlinquinh- 
meni by fatlier uithovt sons' conseni, valid- 
ity of. 

Held, thst Hindu .sons li\iug joinlh with 
ih( 11 father art' not the <*o-tcn uits of his holding 

Ueldy further, tli.it a relinquishment of his 
holding made bv the fathei without the consent 
of hiiS: sons is perfectly valid (a) Sarabjit Singh 
Y. Mohan Singh, HOC 292 

PmiiO'ii, \'ja . 

Hefctencfi -(a) 10 <) C 2.35, Jl 

Remand. 

(1) OrSc) "‘f wot .1 fiiMl deciCL. SceOiv. Pro. 
Ccim, No. 122, 52 f'' I 1907^31 IM^.R, VK)8. 


Remand— (Continiuid). 

(2) Order of — Appealability to Pn\y Council. 
Sec Civ. Piio. ConE, No. 347, A.W.N. (lf)07), 
291. 

(3) Suitfoi partition— Appellate Court Jocul- , 
ing the shared and remanding the syit to lower 
Comt to f.siiiy out partition — Rrroneouis de- 
scription of the ordei as order of remand under 
S. 502, C P.C. — Appeal— Court fee. See 
((lKNrK\f.), No. 3, A.W.N, (1908), 40. 

(4) Whelhor appeal Jiea fiom an oidovof — 
after decision of the suit in compliance with 
the order See Civ, Pno. Com:, No. 214, A W. 
N. (1908), 7b. 

(5) Order of, b^ .ippollatc Court— if “hnal 
decree ” See Ci\ . Ihto. Code, No 342/243, 12 
C.\V.N .545 

(b) -‘involving the taking of frosh evidonce 
ordered— Pifictice of Mofussil Court-* -First 
Court to Laki' tvyidence there — District Coait 
empowered by order of lomand to t.ike any 
e\ idence it may think necessary . Sec vNsEini 
01 Pkoi'Eutv Act, No, 80, lOJJoin. L.K. 51b. 

(7) Dihiiubsal of a suit on a preliminary point 
— Power of Appellate Comt to remand the case. 
See 0i\ Piio Code, No 311, 66 P.R. 1908. 

(8) Older oi remand which will not iiecoftsaiily 
ha\c any eltcct on the ultimate decibion of the 
tase- - \Vh(*thci final order within the meaning 
of S. 596 C.P.G See Civ Pno. Coin., 
Nt,. 322-a, 11 0 C 169. 

(9) What IS .1 prcliminaiy point — Liability foi 
i^oinpensation — Amount of compensation. Sr'e 

Ov. Puo. Coni’, No. 315, 8 C.L J, 1.59 
*♦' , , 

(10) Di^claratorv suit relating to two pieces of 
laud dismissed in toto by first Court upon 
pielimmary point--- \ppcllato Court dismissing 
suit .IS to one piece, and remanding ca^ as to 
the other piece— Inapplicability of Civ. Pro 
Code, S 562— Illegality of order See Aiteae 
(Gi NERAEj, No. 3-d, 149 P.W.R 1908. 

(11) to lower Appoll&tc Cdurt— Appellant not 
entitled to notice— Date of hearing on remand. 
See PjtyoTiLE, No, 13, 4 N.L.R. 166, 

(12) Order of remand '.if judgment See 
OiiiKTER Aet, No. 1, 13 C.W.N^ l55. 

(13) Illeg.ll — Kftectupon subsequent pioceed- 
•mg^ See Civ. Piio. Code, No, 318, 4 

479, ' 

(144 On appeal from Comunssionci ol Insol 
\cncy. See Vakil, No. 1, 18 M.L J, .566* 
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Reinand-“(CD;icJ^(W). ■ 

(15; Ortlei of lenia^cl under S. 062, Civ. Pro. 
Code, 1882, passed by a single ,Uidge of the 
High Court — Whether “ pidginent”— Ijctters 
Patent, S. 10 — Appeal. See Civ. Piio. Coi)j\ 
No. aiO-a, 15 C. 10%. 

(1()) Aiipcllatc Coiut, whether has power to 
remand a ease fen second decision except as 
provided by S. 562, Civ. Pio Code (1882). 
SeeCn. l‘iio. Codj’, No S17-5, 118 P K. 1608 

Remarriage. 

Ktfer*t of — -of Hindu nmthoi (»n hei position 
as gnaidian of her raiiioi son. Ste Hindi \. m \ 
(fP MUNANsnir), No 1, 1 N.lj.K ‘.^0 
—See Widow uj -MAifUi ai. I’ 

I 

Rent 

(H ^.h diiinfrnt in civil suit for— Alcrgei of 
cause of .iction for icnt unde t Kent Rocommj 
Act See Act VITT of I8(i5 (M\dh\s Pr\i 
RreoyER^) No. 1, 17 M.L 411 

(2) Suit to ieo,o\c*r arrears of provisions and 
phraseologv of S 103 of the B»'ngal Tenancy 
Act -Applicability to suits to tecovci sums that 
arc noil lent. See Act VIIT or 1885 (Bfm.m;, 
No 21, 7 (M...]. 152. 

(3) Proceeding undoi Land \c<^uisjtioii Act 
Whether abatoincoit of rent can be made with-^ 
out the consent of the parties. See ( oaiim nsa- 

TiON, No 1, 7 C L J. 284 

• 

(1) -suit to leiONCi fiactional shaie 

of rent — separate collection See Pandlot,]) 
AND TpNANr, No 12, 7 C L 1 512. • 

(5) •Knhanc emciiff ol hmiI ol TaJukdai -- C<>n 
tents oi notice. See Rn.. \ 1 11 or 176.3 (Bi M^An 
Dnc^^M\l Si-'Ti.i'Mi N r), No 1, 8 C L J 326 

(6) Value of lent suit, under Bengal Tenanev 
Act, for purposes of appeal Sti’ An VIH or 
1885 (BrN(, AU Ti n v\(w ), No. 21), 12 C W N 41^ 

Rent Act. 

(1) See Act XTT oi f881 (M W !>.). 

(2) See Aoi XXTI oc 1888 (Ocdu). 

Rent Recovery Act. 

(1) See A^lt X or 1859 (Bi m.m ) 

(2) See Aci^’lII or 1865 (Bkno\l|. 

(3) See Acr VlJl or 1865 (^^Xadras). 

Repfy to dfotice. * 

Whet^<ir action foi libel or slandei will lie 
against accused piTsons defending themselves 
— WhtjJihcr and w^n reph to notices of action 
are p'ivilcgcd— AVnether such acfjon will lie 


Reply to Notice— 

^ against judges, lounsfcl, witnesses, or yartics for 
words wiitten or spoken during proceeding 
bcfoic Court or legal tiibmial. Sec Togr, No. 4, 
18M.LJ 353. • * 

Representation 

Right of in cases ol coliatiTal succession. 
See CusroAis (Pi nj mi— iNifuunw^rr and 
S itrrssJON), Nn 31, 110 PR 160‘> 

Re^presentative 

(1) Scope of VidVil— wJiefLei ptisou for whom 
pu‘detessoi of )udgnn rt-dcbiors Lcnanndar 

I .ind who IS ri'ally mb rested in piotcoting pro- 
pel ty IS a — within S. 241, <’i\, Pio. Code Spp 
C fA Ibto CoDF, No 1 $8, 7 CJj ) 266 

(2) Pun hasm* at Comi am lion who did not 
purchase from the decree imldci, whciher le- 
prcsimtative of demce-lioldci S) c (’i\. Pito . 
PoDi , No 141, 3 ML 3' ‘M> 

,3) \iienon pan hasei is lepn v iita.( ise of 
\ ]udgm*mt-dcbtoi, note! dceifv-holder See Giv. 

1 Pao Todj’, No, 207,A.WN (1608), 157 

1 (1) Mortgagee undiM tie' judgmi nl -dcl»toi, 

' w'betboi 1 ('present at i\< ol the judgment debtoi. 

. Se(' tbv. Piu) CoDi:, No. ] 16 4 A} 85. 

} f5) T*nri baser at an aueiion lield in cvt'cuiion 

! of a decree against ibe unregistered tiansfoioc 
I of an ocenpanov holding is ,i D'pi< sen tail ve •if 
' the lecoidccl tenaa t- High I to apply loi setting 
aside sale in t'vec uiioii of rent dociee ugaiinst 
1 the recoided tenant on the gioiind of iiand 
' ScePiA Tbu» (J»»ia , No 1 i? 8 k-'.r .1 J27. 

' Repudiation. 

I Deed ol— executed b) husband tiansleiring 
I wife to anotho) siibsccjuentL uwoki'd effocr 
! el See Mauri mm , No. 2, 31 1' K 1608 

j Re-purchase 

1 

, , pre-emption is not a .i,eftt<if See Piu'- 

j iMrnoN,No 6, 5 A L .1. 112 

I Rescission 

I 

j —of eontiac t—Non-compIotiOh (A conti.ict 
I for ten months— Return of deposit- Presiyiip- 
lion of. SicGonthm j' Ac I, No. 21, 1 A.LJ. 
77S. 

Res Judicata. • , 

» (1) ISf J^jXpin, n,Civ.J‘ro Code- I' turner 

amt hnsed on alleqatiou that plauitiji was 
ON net Of) piitchaHe-^Th'^iiii^'^nl o/AWjjf 
'ietjinnii smi fot ^lOAsess'itm bq hnn o.s heir 

Kxpln. II to S 13 nuT'dr c\plains a*niattor 
directly and substantially in issm* in a suit 



I 


THE CURRENT INDEX, 190K 


888 


Res Judicata— {Co7^^i//M^■r7) 

but it does iu»t dispense' with tlie neces^lty of 
finding, in a parfcif ular case, the othei eejually 
^ essentuil rrquironu nts ot the section, such 
that the parties vvc’c litigating under tho same 
title and that the matter in ibsuo w.i^ imally 
heard ,iiid decided. So, when th(' formoi suit 
bi ought by a person was based on an ullegatimi 
that he owner <f-f the land then sued for b\ 
leason of Ins purchase, the dismissil of that 
Sint Is not m judicnUc in a subso^jaent ^uifc 
brought b\ him for nos^essio;* of tin same land 
on the ground Unit he iva^- entitled thereto, not 
as owner, but as hen to the last male owner. 
Under such cm umstaneos, the pbiintilT could 
not have included such inconsistent claims m 
one plaint iti tliu fonner sml Without creating 
confusion. Ghiragh Din v Nizam Din, 5*) U K 
1907 P.W K l!K)7--(/. IM .R i'J08 

I. AO Uhani>, j 

hcferertcc\ — ll(» PR IR'lO.idM 7(i0 27 

M. 102 , 28 (J 17 , 24 0. 711, 7^ , 4 P U 18H9 , 4 
P.K.1!)0‘} , ;JU 1‘ K. ISSl , l U IMi. 1881 , ‘Hi 
R. 1881 , 1 K) P.R 1890 , t)8 I' U 1890 , 100 P R. 

180S . 19 A ,017 ; 20 C, ?'» , 20 A 81 ; ‘20 A 510. 

(K 

(2) Cn\VfQ CodCj S L'i, bjipln. — Aqto 

Tenrnicif 4,(t (IT of IVOI), IGtand IGo- 
Stiil for p ofits— Mode of ( ollei Huo 

A suit for piofits In om* ro-sharcr .igaiiist 
another was djsinisst‘d in 1905 1)\ the Assistant 
CcJIcctoi as liarred b\ li e lulcofjcs juditnia, , 
This decision vv.is re\ei’«cd b> tho Oi strict Judge | 
who leinanded the case under S 502 Cu !To 
Code. 'Pile decision of the liistm t Judge was 
affirmed on appeal by the Higii Court In .second 
appeal, aftei remand, the plea of 7fs luchcala 
was again pul t'*rwaid, based upon ci'rtaui deci- 
sions of the High Comt, barring a second appeal 
ia case of remand, und( r S. 502, Cw . Pro Code, 
under the Teiianc> A( t, and also )>ascd upon 
two ether decisions betw'ci'ii th(‘ sam« parties, 
which had not been set up ‘ai the previous occa- 
sion Held, that the decision of the Distiict 
Judge boeimc final and its efiect wii'- not nulli- 
fied T>\ the decisions sulisequenth passed as to 
the right of appeal. As to the other decisions, 
the\ , not having bi'en relied upon before the 
Oistriet Judge as Sk {^lound of defonfe, could 
not be now set up under expln, 2 of S 13 , Ci\. , 
Pro. (Jodo. The appellant no! only might but 
ought have rehed npeii tho^i* decisions m the 
previous litigation. 

In a «uit under .S. 104 of the Tenancy Act, 
only the acUial cciic'Ctions, made by the defend- 


Res judicata— ^ 

ant, are to he taken into account m determui- 
ing the amornt of piofil‘5 due. Ilia suit like 
the present, a plamtiil is not entitled to ♦have 
profiis i.ilcubited on what might hfui' been 
collected oi on the rates p.iid by tenants in otbei 
(the tidies, foi iaiids of Lhes4mie kind. 

This eonstifciites the distinetion between a 
suit of this natuH' and one undei IS. 165, Teu- 
aney Act. Abdul Rashid v. Abdul Latif, 5 
A.1 j.J 117- A \\ .N. (1908), 68. 

Aikman am> Kau\.’«\t Hlsvin, jj. 

* (3) A(J7 cement to undertal^e expense of hVut a 
tuoi in onsidcratioti of rcceiuinq a sha^e of 
land in dispute— Smt for caiuellation of 
aqieenient— Cancellation refused bif Court 
— Subsequent suit by plaint b(js for enfoue 
ment of the oqieemcnl — lies jiuhcata-t-Mu 
ed quest ion qflainan.d fau — Cn . Pio, Code, 
S, IS. 

An agieomcnt was enteied into between the 
pbiintiffs .ind the defendants by whidi ilui 
plamtilTs were appointed the agents of the dt*- 
fendants to institute an appe.il on behalf of the 
defendants .it the cxpcnsc|of the pl.iintiffs them- 
selve**, tho defendants promising to convey to 
the plaint ihs half the lands m dispute The 
dofendrtnts sutrci'ded in the appeal, and then 
sued for tlie canei'lJation of tho agreement on 
the ground that it was not supported bv cousi- 
deration The suit was decided' ag.nnst the 
defoudrints. 

f The pl.imtiffs afterw'aids brought the present 
Sint ^^for the enforcement of the agreement 
Held, that the pidgmont in the picMous suit, 
being a decision on a mixed question of Jaw 
and fai t, was a bar to the present suit. 

Obscr\ations as to how far a decision on a 
cjueBtion of law can operate as 9es judnaia. 

Muazara Shah y. Alam Khan, 41 r.R. PjOm 

RA'n’l(,\^ ANn L\l Cuam), jj. 

lief ere ntes 609,14 1\1.312, 28 0. 
323 , 5 M 301 , 11 M 393 ; 28 l\r. 517 , 32 C. 
749, 10 C iaS7, 1 C.W.N. 687 , 26 M 104, 
15 A. 327 , 55 P.U. 1800 , 92 V.R. 1902 (F B ) , 

28 C. 318, It. s 

\ 

(4) Suit fur redeinpHou decreed-^ Subsequent 
suit jor recQhery of the amount not talen 
• into accoxmi — Tt ansfer of Property Acf (IV 
of ISSti), Ss. and V4. 

In a suit for ledcmptiuu there ought to be a 
complete and final settlement of all accounts 
between tUo < mortgagor an^ the mortgagee, 
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Kes judicata -{Continued), 

TighL up to the (Ate of the redemption. Wheio, 
therofore, a mortg,‘v?or obtainod a decrpo for 
redemption, and paid up the amount found 
4\\e* and feuhscqueiitly brought a suit icr reoov- 
'xy of the amount, which, he ahegrd, the 
Jiiortgagpi' had collected during th(‘ time ho 
was in* possession, siid which was •not taken 
into ‘account in the previous -^nit, held that 
the suit was haired Kashi Pershad v. Baj 
rang Pershad, 4 A Tj.J. 703 \ W N. (l‘K)7), 
-is]-- 30 A 30 
Kkii vuns, j. 

(5) Findi *7 oj Cojirt vii< dn. ii>siie uhun 
IS not dealt with in appeal^ wli^thei — 

3'ho finding of a lower Ikiurt, nii .m issue 
which IS not. dealt W'lth in 1:ho OoniL of ajipeal 
js no inojo ros juduota than il the lindnig 
wen leserscd Jiwanmal wd Tharomal v. 
Radhomal Tharomal and another l Sind 

TKA IT AM> (JimbCli, r,j. 

}tefeie>'i-(* -Oh IJO, 

(0) Apjdiidtioii of pmu ijile vf to esaemlton 
pi ocerdinqi>. 

Although the use of tiie e^])^es‘-lon “ l{e-> ' 
ludicatpa” in tlio ease of execution pioccodmg'* { 
IS not stiJCtU eorreet, oulei‘> in execution pro 
ceedings an* governed to pnne iplc’s analogons 
to thusr of rc's jiidic .ila ind <nc' binding, il not | 
.ippeaied against, iii suhse'liu'nl pxoeec dings in , 
the same '>uit. Their hinduif. fon e depend'- | 
not upon S Id, Civ. I’ro Code, hut upon gene- j 
lal ]»rinciples of law Ibraham Bambala*v ' 
Im‘am Din, U I5.»U (1907), ( iv ( ’rocc' Ahrc, I I 
14 Ihir. Ij.R. 15 

SUAVV, j.t . 


, Res judicata— 

of D. 2, in paymt'ut of certain accounts due to 
him on building agivcmcnt Before thc.mbti- 
Lution nl the pioscnt suit, plaintiff filod a^uit 
on tno whole accouht \\\ which the amount of 
both those documents xM‘te included. That* 
suit wah dismissc'd on the £iound*that the 
pliunttn, hiiMog taken ftoni D. J, a pro-note in 
settlement ol the .icecuiit had no longei a 
< anse of , Action on tin* act jmnt itself 

neteii^ant 1 dimed i xi cntion ol tlic' pu- 
note sued on, alleging lliai* his sigiiAtine was 
I bilged ♦ , • 

'rile plainiif), ou the ooiliaiv, alleged the 
documents t) lie peiioc.tly gfiiuine, aiiu* as ic 
gaids tlie pii-iioh oxec nlud hv i) 1, sought io 
in ike J ). J .ils»i Iniide on tihe"*ali^‘gation th.it. il 
was signed foi I) 1 hv her husband J) 1, as 
I hei diu\ autbori/od agcnl I) 2 denied the 
alli gallon 

Jlild (1) t b.iti rlu' uism)s-.al tillici ughtlyor 
wiongh ol picvioii-, ^uit on the whole .lecmint 
whic h inc Indetl ihi' amount ol the (hec(iu' now 
‘•lied cm op('ral(‘fl as yes jnditaiti under S Id, 
Civ l‘io Code and liial on this iucoaui, 
paitot tin cbmii wbieli is b.i ed on liio i he^'iHO 

sheiiid hill, 

(2; tn.ct the oMdcnce did not, disclo.sc (hit 
t(icic was any smli authority given hv 2 to 
]) 1 to sioij t)ie pio-note as alleged ny planititi, 

li isLXtrcnieh ctonhtfnl whc'Lliti any 
cv id( ni c •'vunid he admissibli to show that 
!) 1, SI gi It'd not r,jil\ a - a piiiKip.iJ hut tiiso as 
an aecnt ol a, piincipal not named in ilie pro 
note Both under Lngiish Law, and Indian 
Law (isce S of the Indian I^Lideuic Act), 
such “videme vvenld he inadmissible. 


Ucfeiences — J A. 141, 17 5, fjA. ‘2<)'J , rt C, 

51 . 11 LA 181 , U.B U (1897-01), II, 252, Il . 

(7) Pitutiic of fbitf ei,amui>%iuj dvjendant as ' 
a witiieHS disajqn ooed — ‘Cit?. Piu. Code, 
Ss. Id, J7'd and lio—huhnn Kvidaue Act 
* (fttf 187^), Ss. ;!I, n, 187 anl 13H-}>n> 
ihoLi' — Liability under li of apcJf^on not a 
paitq to li -Praxtice—’hJxaminatioh, of mt 1 
nesset^Tnierest on amount detieed andiosL , 
alio imd-^ Judy 6 prohibited from reoeivinq 
y>rivaie cominunication from a paiiy to 
shit , • 

The plaintiff sued D, 1, the husband and I> 

2, tlfe wife, for recovery of the aniour^ due on 
a pio-note and cheque .vileged to have been 
sighed respectively by 1). J and J, the brother 


(1) th.it th<‘ I IK iimstantial ovicbnce pif ved 
that, the pio noie alleged lo have been signed 
by J was )ji faedi so signed and gciimne. 

Pia(tn>' (4) fh.it, it is not. cmL illegal, but 
impioper and unfair for Courts to permit the 
defendant, at bln veiv outset of the case, ro he 
put in the witness box noininalh as i>laintiirs 
witness to he cross-exaniined in t.hc {frt seiice 
and hearing rif the plaintdi, before the plairitiM 
i IS even railed upon to go int?> the box and tell 
I hi.s own stoiy. Thi^pfai lice genorallv pieva- 
1 lent, as it is in the Courts of this province, is 
' much to he deprecated It is if»riainly in 
I ac'‘oid wulb justice’ and equitv Ujpt a party 
I who has to defend a suit should hear what his 
1 opponent has to say before he ( al^ed upon for 
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Res Judfcata*-(Co>i^i7UM!r7). 

an anbwor, and it i-- onl\ uridei exceptional cir- 
cumst^nioes that the opponent bliould be called 
at all iih witness of the p.irb\ who may be then 
putting his case befciro the Court 

« 

(6) thdti it ift irjpprOpcr for a Judge to receive 
from an\ part\ to a puit, private (‘ommuniea- 
tion in writing as to the special g founds of 
rcquning production f>f cerUin documents, 
which ccmnrunication is kept coriCcaU^d from 
the opposite side , 

f 

(G) that the following statcinvnt of Defendant 
2's counsel docs not aniobut to .» confessirjii of 
iudgnient 

“ If the pro-fiotc is established and receipt of 
consider, itiou is plo\cd Airs Mink dots 

not wisb to pjotiact matters i)\ disuciiming 
liabiliffy.” 

hi tins case, interest ,it tlie iat(‘ given in the 
pro-iioto sued upon was allowed on tlio amount 
deeiecd and costs fiom the date of institutiou 
of the si^it to t!,e d.ifcc of the deereo and fintbei 
intercbt at G pei icrtt, per aiuuim on ibis 
amount till payment Max Mink y, Shankar 
Dass, lib V W.K 1908 

(luiTrv asi) rfoii s^iosf , n 

(8) S> Ui, Ca'.' Vio Code, Meie filing 

of on ajgieul— K(Jrct ’ 4p}>eal di^ihisscd on 
giouad of I mutation alone — Kffed — /V;*- 
denCif of looieedinqs l,n uau of upyeal — 
Htniiish Lon —Lait^ m India 

The lueie filing ol an apjieil doO'> not \,iiat<‘ 
Cl annul the iiidgment lappcalea against. A 
jucbgmeiit '.till lial)l<^ to appeal, vvhii 1 1 has fiot 
>et Gemi jipi»ealrd Ciom (jr an appeal .which is 
actuali) iK'iiding, lannot 0 ]>etjiU) as ?c.s judicata 
during the iuterv.il pieculing the a]ip(‘al or wlnle 
♦bo appeal is jutiiallv pendjug (n) When* an 
appt'ralet’ourtdis’inssoban appeal oy the ground 
of liniitation alone the a|)pellant is fiot in a 
holler pft .tion than oiu who is hoard hut Liils 
on tihe nierit% In suchac.iv' the dMision of the 
lowci Court on iho prunts actually decided binds 
the parties to the suit {h). In Ilnglish Law even 
till pundenc} of prooei'dings l)\ w,xy of .ippeal 
4 no answer to a iih ading of estoppel bv }ud- 
ment, though it m.iv be groi^iid for apphing for 
a s'.iy of proi ecdings (e) ^o# India Explanation 

to S, 1:1, Civ Pio. Code (lysil), lays down a 
ditfereid rule Ram Chandra.Narain, 1 N.l,,R. 

DlvV.a I>l^O0KM\^ >c 


Res judicata— (Co7ifin2^t7). 

References —(a) 5 C. 246 ; A. 148, R, (6) G 
B. 110 , 7 C. 381 , 8 C 631 22 13. 216, D. (c) fX> 
R R 534 . 31 l,J Q.B. 81 , 57 L.J. Ch. 367, IL 

f 

(9) Whether it bars any p? oc'eedinqs by genet al 
principle tn only by ^pecud enactment — 
Dismissal of first aj^lication for mainten- 
ante — Whether it is a bar to second 
applitatic^n on same facts — Whet e suhstantiol 
justuc has been done by the lower Court — . 
Whethet High Court will interfere in revi- 
sion— Cio. Dtu Code (.4<yAJr i>/ iSHii) 
H. 13-Grivi Pm. Code (Ad V of Ism), 
S. 403 

'I ho parties wcie husband and wile, living 
apart. The lespondent applied to the sub-divi 
sionaJ Magistrate tof an ordei foi the .'ipplicant 
to pav an allowance for the support of thoir 
child. The ^fagistratc wiotc “ ‘Respond ait 
otters to nnuntain the c*ompl,iinant in a separate 
house, hui she reiu4es to accept the oftei . She 
alleges no ill-fcicatment. i have consequoutil} no 
powei to intc’’ferc. Case dismissed *’ 

Tina Magibtiate w.is traiisterrod, and the re- 
.spoTident suhse^iucntlv .ippherl to Ins successor 
fui an oidcM ol inaintenanec foi the child The 
ea'.o was dulj heard ind .nr ordei made to pav 
Us, 5 per month 

Held on fippo.il, that 7ev judaata dt-cs not 
bai aiiv pnaeedings bv genera) prim jple but 
only In special en.iel incut, as contained in 
S i3 of tlie(jiv, Ibo Code, and S 403 of the 
Cr PC 

JJfId also th.it vvheu' a Magistrate, to whom 
an apph(i^tion i- made, Knows or has lea•^un f-o 
believe Ih.at a similar application on the sami* 
facts li.is h(‘cn adjudicated on, be ought not to 
act on the applieataon without considering the 
pMwions decision, hut that, when he does so, 
he IS not w'long in law, nor are his proceedings 
bad and void, regardless of the inents 

When* the socemd INIagistiatj has done sul 
stantial ju'^lice, it is a dutlicicut icason foi 
refusing to intoifeu- in reMsioii Maun^ Po?' 
So V. Ma Kyin Mi, 11 P>ui. L R. 259. 

LlW IN', O I .1 

llcfetencc ~{a) 5 A 22-^, D i * 

(10) Joint Hindu family — Judgment against 

« Hindu father — Effect -Son not entitled to , 
btii^g subsequent suit on same cause of 
action. 1 

t 

In a joint Hindu family, suits instituted b} a 
father for ancestral property or reftiting to jptnV 
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Res judicata— ((%n/inued). 

family business are • instituted by him as a 
manager representing his whole famil>, and 
not in his individual capacity ds a* mere 
member. So when a Hindu father brings a 
partition suit for the division of the ancestral 
property belonging to a joint family, the 
judgment passed against him in such a suit is 
binding on his sou and bars tlio son from 
bringing a subsequent suit foi the same 
purpose, on the plea that he was not a pai to 
the prior suit. Raman Mai y Hem Raj, 141 
P.R 1908. 

CiiAMJ, j 

References —103 I* K. 187;j , 08 PR 1903, 
68 P R. 1905, R , 10 A 411, 5 13. 08.5 , 11 M T A 

.367, I), 

% 

(11) G P C., Ss. 13, Explanation n and t2 — 
Sint by ieversionei m one degree of 
j-elationship—^Di^mtssal of suit—Siib>''e- 
\iient suit foi same telief on a'notUer hmd 
^f fetation ship — Sulmtiuent suit, wlietha 
barted — Reversioner to state alt hinds of 
lelationship in one suit 

'Pho pl.untiff claimed certain piopertics as the 
reversioiiai V Ikmi ofonelM, basing that claim 
on the ailcgation that his fathci \va^ taki’ii m 
adoption as a sun by M*s divided brother Ills 
ilaim was nnsucco&.sful in the (Joint ol lubt 
appeal, and iii ''Ccond appeal to ilie High Court, 
he asked permission to allege and pro\c a 
different claitii as heir to ISl on another ground, 
that Is to sa}, as being the grandson of JNl ft 
sistei^ The High fJourt rcfii'.od pcimLv«*)n io 
do so in that suit and he now sought t(' do so 
b> this separate suit 

Held that, as a pliuntiff, who sued as 
rever-ioner, was bound by S to frame a suit 
in such a manner' as to aflord ground for a final 
decision as to Ins cl.airn as leveisionei and to 
prevent furthei hligAtJon concerning it and as, 
in a suit to establish a* I Uiiii as reversioner, 
thaB claim should bo held t(» be the subjeit in 
dispute within the nieanjiig of the section, the 
plaintiff in the former suit ought to ha\e lePed 
upon Ins descent from M’s sister as well a*, 
upon the adoption, so that, if proof of the 
adoption failed, he might still establish Ins 
rig^t reversioner on the ground of this ' 
descent ahd prevent further litigation legarSing 
it and«that, therefore, his subsequent suit was 
barred. Masilamania Filial y. Thiruvenga' 
dam Pillai, 31 Mb 385 

.White, c^j., Millek and W/Ili.is, jj. 


Res Judicata— 

References ]M..7(i0 and 29 M. 153, F , 3 

M.ll.C.R. 3-20, 7 JI.ir.C’.R. 160. 11 B.fi.R. 158, 

2 C. 152, 20 C. 79 ; 2.^ B. 189, 22 M 259 and 27 

M. 102, 11. . ' 

• • 

(12) I'uoi suit on pattah — Intlusionof volun- 
tary fees in pattah — Pailurc to object lo such 
inclusion— rSubsequent suit— Res judicata. 
See Act Vlll or 1865 (Rent RMC0\Krt\). No. 2, 
17 M li.J, H3. 

(13) First suit# decided, <ni a preliminary 
l>oiiit — Sciond suit on ii point not decided in 
the first suit. SecCi\ Piio CJodi’., No. 28, 10 
Bom. L.R. 380 

(11) li.indloid and tenant «*Oid(M m ejcci- 
nuMil — Suit m Ci\il Court by lessee of tenant. 
Sec JuRismiTioN or Civii. ■ANi> KE\i.«iri:* 
Col IMS, No 11, 5 A Ij J 30. 

(15) Suits foi possession (»! revenue paving 
hind included b} luistaht m the ejectinent 
decree passed In a icvcnui Couit — -Act Xt'I of 
1887 (Tenaniy, Punjab), S. 77“- C P.O , S. 13. 
See Ji lasDicrioN (or CiMi and Ruvenle 
C muiTs) No 5, 73#P.\V R 3908 

(1(») Idi'iiLity oi subjecl-mattci if essential 

— How ostablislied. See Hnni TTi it Kstati:, 
No I, 12 C W.N 739. 

(17) betwi'on r.o dr'fimdaiits Sec HindI' 
JjAw (Widow), No 20, 5 A.L J 3f»7. 

(IS) IViisioii of Couit III British India — 
Whethi 1 bars suit in 15er.ir See(h\ Puo Code, 
\o. iO 4 N.L H 01 

(19) Rimt suit — decree— Pit u> of pa\ 
meiit not ftused in that suit— Glaiiii of set oil in 
a subsequent rent suit — 1 >efendant ought to have 
made iL ground of ddmua in pieviou^- sml, but 
pieduded troia claiming it in later suit Sco 
Civ Piio. Com-:, Nf . 3L, 12 C.W N 802 

(20) .Suit toi annuity — Defendants denying 

plaintiffs’ title -l'rc\inu<^ suit in Re\enue Court 
botwt*eri same jiarties for ai real s— Decision of 
Revenue Court operates as les judicata ou ques 
tion of title— Dtderidant estopped from re-open- 
ing (picstion-'Uight of xilaiiitiffs to reteive 
annuity. See Civ. Pito#CyDF, No. 15, 5 A 1..J. 
407. • 

(23) Issue decided against party embodied in 
two decrees— Party appealing against gme only 

- -Other decieo on becoming filial operates as—. 
See Civ Puo. Codi’, No, 18, A W.Hr (1908), 
211 
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Rcb Judicata— 

(22) Orders in executinr, i)roceedings bnidmg 
on parlies ni ;i]] subsequent proceedings in that 
suit on pjinciplcs sum Ur to those of — . See 
Exiicut^on 01 '' i^KCKKF, No. IH, IJ O.C. 220. 

(23) Suit for assessment of additional rent on 

same additional area which formed subjert- 
inatter of previous, suit barred— l‘re\iou^ suit 
operates as— Sec Air VITl oi’ lB^r» 
Tknmucy), No 7, 12 C.W.N 004 . 

(24) Suit dismissed on an jornativc giourub 
whether res jtidicaia See Ci\ Ihio (kimc, 
No. 10, 4 M.l'.T 00 

(25) Whethei right to ledeem i*^— See Mni.r- 
<i\or (RnDUMP'rt in), No 10 4 .M L T 7.3 

• (2p) Diicision of (jueitious in former suit, not 
quite noe,eRsar^ for its (letcriinnation, not-- 
betw’Cim h.iine paities in later suit. See Hindi 
Law (Wnj.s), No 0, 12 OWN. 1002. 

(27(^ Dismissal of suit to enforec acicptanceof 
patta l)Y Ki'veniie C!omt— .Subsequent eiv.l mit 
for leeovcrN of rent on the bisib of temder of 
proper patta, Si'O INIapuas Act Vlfl <>i' 1800 
(Rknt Rl:covKU^), No 1* 17 AT L J 001 
3 M L T 180 

(28) Praudulent tiansai tion npJield b\ decree 
of Court — Partv precluded from setting up bis 
own fraud. Sei* Ekm'd, No. 3, 4 M.L.T. 3111 

(20) Bond obtained ft or tenant for iion-oiiu- 
panci and ev-proprietfiiN holding — Applii atiou 
for fixing rent--Borid founvi to ha\e been 
obtained by undue inihience a^ to cv-pKjpnetary 
holding— Subsequent .suit foi an ears oi lent— 
Whothei tiuding as to undue intluonce ?cs 
jufheata. Sec ^c') TIT or 1901 (N.W.P ^^P 
Ouim 1 j\nj) IlUvi'Ai i), No *2, 5 A L J 042 

(30) -~ScoCiv. Puo Cook (S 13). 

(31) Plaintiff declining to proceed with smt 
—Ros judicata See Ci\ TMio Coni’, No. 20 (a), 
198 P.L U. 1908. 

(S2) Tit'e set up m pic^icut sUit whctbei, — 
giouftd of defiHce wdiich ought to la\e been 
made in foimu suit — Expl. 11 of S 13, (hv. 
Pro. Code See C>.\ Thio Codk, No. 20 30, 12 G 
W.N. 202 c • 

9 

(33)—, plfii ot, conditions necessary in ordei 
to otjlablish— Competonoy of original Couit 
deciding t former suit, not that of appellate 
Court whore smt ultui rtely decided, to be look- 
ed to. See Crv. Pi o. Cole, No. 1 3, 12 C.W.N. 
36&. 


Res Judicata— {Co?M luihd). • 

(34) Remi.ssiori of rente— Previous litigation 
b\ the giantce’s heirs— Subsequent litigation 
b> the gradtec s tiansferecs. See Sanad, No. 1 
7C.LJ 202 

(.35) Phdntih toiincrlv suing as admin istia- 
ttn ol cbt.ite of deceased — Subsequent 4uit b\ 
himiot '-haie in deceased’s estate— Foimci suit 
dismisbed~Sul)scqucnt suit whethei res jiuhcata. 
Sec Civ, Ihu) CoDK, Nl' T3 (o) 14 Bui. Ij.R. 
3 B 

Respondent. 

(1) getting «i dci roe .iganist .i co-respondent 
S«s Civ, Piio Oinji-:, No. .302, 4 A L/. I. 772 

Restitution. , 

(I) Fust lessee, giving up possession oi land 
to subsrqiicnl Ics^^oe on leceipt of eoinpeiisnlion, 

I — siicii lessee bceomiiig afterwards entitled to 
I leititiition of land by a deeroc of Couit — right 
I of such lossee to postpone apj)! Ml ig foi ie^*Utii- 
lion until mi‘snc prohts became sutliuent to 
wipe ofi (ompciisatmu money See Ci\ . Pun. 
Com , No. 2'3b, 18 M.L J. 39. 

(J) Conditions undci which poison can aak 
hn — undei S 583, Civ Pro t^odc S>ce CiV. 
Pro Com , No .331, 12 (3.\V.N. (B2 

( \} FiXCf.ution of dcciee — Effect (ill reversal on 
appeal — sepainle suit, maintamabilit\ oi. Sec 
Cn, Pito Code, No 1(j1, ,15 C. 20.5, 

< 

Resti/;/ition of conjugal rigjhts. 

(j) tSnii fvr—J^eueo (k'clarnuj rnjkts to 

futme maintanmne aacfmici5ee.cc pjffcct 
of — WheAhe^ lefief can be ifainied m ejeni- 
twn inoceediiigs 

111 a suit for the restitution of conjugal rights 
a decree was passed m terms of aii award be- 
twteii the paibics. It declared the righl of the 
husband to the restitution, and ofdcred the y^ife 
to ictnrn to him and live with him It furthei 
declared that the bu'.band should return certain 
ornament^ to her, and it aJ.so made provision as 
to her future maintimancc and rosidrence. 

Held, that the pTovisions as to maintenance 
i&nd residence wcrei^iercly declaratory ;*< and no 
rebel could be granted to her in execifcioii pro- 
ceedings. Mttsamat Lachmibai v. Kapiamal 
Asudftmal and Kaniamal Asudanoal v. 
Musamat Lachmibai, 1 Sind^L.K. 184. ^ 

PRAIT ANll^lAVWAltD, IJ. 
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Bestitutton o! co^ugal pights—lConcludcflV ' 

(2) Husband dcsert^ig and obandoiiimj /us 
icife — Lai^^ia of hide — Husband not entitled 
t'A claim emtodff of wife. 

Wheio it is oleajly established that a Hindu 
husband for >ears past grossly failed to fulfil 
the obligations of giving his wifi* a home 
and of supporting her and her child, held, iii (bo 
face of such desertion and abandonment, that 
the husband is not entitled to come forwaid and 
assert bis riglits as liei; Inisband and that a 
Courtis not bound to deciec a cbiim by ^ueb 
husband for GUstod\ of Ins wife Dhani v 
Narain Singh, 82 l‘K iy08-H7 1\\V.R 1908 
Kl NRlNC.rON \\D Ril'ITK.W, JJ 

References — 7S PR ISt/M , 951’ R 1898, 
28 G, 37, 751, 29 A 222, i I M I A 551 , iclied on , 
25 R »(144 , 2s AI 496 , 81 0 79, U , 60 P H 
1879 (F.B ), I>. 

Revenue Courts. 

Vai ation See TiiMr'M i io\ Acr, Is’o 5 (a). 

9 P W R 1908 (Rc^0I)ue) 

Revenue sale. 

T’liicbjse benaidi See P»j.n\mi 'iusnsm riONS, 
No f>, 4 AI.lt -316 

Revenue Sale Law 

See Acr XI oj' 1859. 

Reversioner 

(1) Natiuc indcxtcntt^f leveisioin't's interest 
m anccstial piopcitv — wbetlwr hi- intcic^t 
affected by full o\\Her’s ciunc oi .ibscoiuling 
SecCuKAi Piio CoDi , No. 1, 19 1* \V K 190H 

( 5 ) I )c^ 1.11 ahiry* suit to set aside nicnTitjnn 
llihiiussal of suit — 'Appc.il b\ honio only of ibe 
plaintiffs— Tlecl.iiatiori should be giautcd only 
on appellants’ right— Res isioncis nob joining 
appeal to be excluded See 1 ^^A 1 K)M 1 •I)\^ TjAW 
(L^’^,nl.^uc^), No 1, 190 P.L.R 1908 
—Sec Hindu L vW (Ri’\ j'usioxuns) 

— See Cl sro^is (P^jntmi) 

» 

Review 

(1) Insolvency ]no(?oc(ling -Sotting aside of 
ex 2^(11 te order See Civ, Pito Conn, No 90, 

7 C.LJ. £68^ 

(2) Financial Commissioner’s power of le- 
Viewing hib prcdoco^^sor’s oidci Sec Acr XVIT 
at' 188 T(Punja.i3 L\mi Rrvenur), No 1, % P W. 

R. 3^08 (Rev.), 

(3) — not ncocssfiry v^'bcii wrong \N>!)ids in- 
advertently uffd in ludgmeiit in de',ciibing 


^ Review— ^ConrhidedV * 

pToperty in >iiit— Corrections may bo inacb' on 
ajipbcalion under S 2b2 of Civ Pro. Csdc. See 
Oiv. Pim Coim, N 0 ..IO 8 40 I’.L.R. 1908. 

I (1) The ground for .unending a d**cree on 
rcMt’w must bo sonulbiug wliufi exustfid at the 
date (>f the decree. See Ci\. I^KO. Conr, 

■ No. 301, 4 Af L.T. SO. 

! (>) Sce<’i\.Pito Coni’, ;s’o 94, 15 1. 1023. 

■ (<;) vvijoi e fjiK'stinn (t f.iets inv(4\i‘d b'gal 
I ( on.-ideral ion-, iniverv poinl in tlie rjMsoning 

pioee-s, tboLigb !^ndin'^,s ^f Tudi.ui Couit-^ woie 
coiKuiient, thclhivy (’oiiru 9 could rev lew such 
Imdnigs in Jippeal See R' 0 III dJ'’ 1891, 

' No I, 12 C W.N. 1095 

(7) Powet (if lower (^iin I levu w il-. vvioiig 
Older— Ci\. Pio ('odo, S (>22 — Ifitci leu in c by 
Mio Hi<;li(’oiut See ('IV. P-.o Con- , Nfk 155 
(6), 11 A1 IIL 

(8) - , of prb^menl.on discovery of new and 

1114)01 i.ant matfei — I >110 dilit:('U( < Se<' Civin 
Pin> Coni', No 2 Siiul 1. U. 3o , 

Revision 

(1) Reoisiod — .(h/'d luv's QunniUhi of cri- 
dcine — Qaeshon of fo<i 

(he Cbi( f Court will geneiailv lotuso t<,v e\oi 
ci-e ns power'- of ievi-.]en in ci\ il e.ises oil uues 
tions of fact, when tl cn is iMdeiice on reeoid 
vviiif h tlie lower Court lias con udeied. It i aniioL 
be said that lie lowci ajipidlalt Goint has 
cninnni.teci a rn.itt rial jnigLilai itv inenlv be- 
caiisi it iiiav ])Ossibly have loiiio to a wnmg 
rnnelusion in weighing tlu evidinee Aya 
Ram Y Harm Narain, 20S P J. R 1908 

Kl NsIN(/)()N, I 

Rvfeicnte . ]\R 9 of 1894, F. 

(I'U) Oihcr K'Uiodu's open to aggrieved pai tv - 
High ( omt whotber will interfere* Sec Si'oci- 
1 1( Pi 1 JJ'!' A( T, N«» 1, 5 A L ]. 297. 

(2) Povvt'rs of- -givi'ii to High f'oiirt by S 25, 
SjumII Cause CoutK An, and S. 022, (’.P.C., 
It lation botwt on Set Air iXVrlKH? (Svnnn 
Cu:-si Coiurs),No J,5A.Ti I 295. 

( i) Condilioris under vvbieh High Court (.in 
iiiteifere ill— with order of (jourt below Kiro- 
neons decision on ijuostion* of law. See Civ, 
Pro Codi’, No. 349,J1 M.Ij.T 2G2 

(4 — , powtir of High Court to jnteiferc m, 
wlieio decree holder's represontativos arc pro- 
perls brought in See Civ’ P ro. CoJm, No ‘360, 

3 M.L.T. 249 

3703—57 
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Reyislon — {Continfi$d). 

(6) — power of High Court to interfere in, in 
proceodiijgfl, against pleader, commenced, but 
not heard and decided by. District Judge. Sec 
Act XVJII ok 1879 (Lkoac PnACTiTioi^Rus), 
No. 4, lilo.vv.h^ m. 

(G) Acqaipsceuce, question of, whether good 
ground for revision. Act XVI II of J881 
(PUNJAH Coi IITS), AS> AMKM)H> in AC "1 XXV OF 
1899, No. <), 81 P.W.R. 1908 

I ^ 

(7) II\gli Court’s power of revision where 
aggrieved party has* othei A'mod\ avail.ible, 
(e,g.) by regular suit. See Act Vll or 187G 
(Land Rfcistiiation), No. 3, 12 C W.N. l(»-y5 

( 5 . 120 ‘. 

(ft) Order imdc^*; S. 312. C.P 0 -- Hc\ision 
petition to FDgh Con it, wbetbei lies — .Aiqcal. 
See C;v. Piio. OoDr, No. 208, 4 M i..T. 9G 

(9) — , wbu) allovvod™ CimI Piocedurc (jodc, 
S.G22. SeoCn.Puo.CoDE, No 302,110 0.2:18. 

(10) Compensation inonc\ paid to Hindu 

\Mdow-*-Re\ercioriei \s applicaiioii for U 3 fei intii 
to Civil Court — Ordei by Judge on reference di- 
recting lefund of money alrcjady pud In Collec 
tor — Order not one under S 32, Land Accjuisi- 
fcion Act— TneompeleiH y ol Judge to proceed 
Under S 32 — No appeal from older under S. 32 
— Power of High Court to intorfeic in revision 
See Acm’ T op JH91 Ac quisitionj. No 10, 

12 C W N. 1039 

(11) Dismissal of first application b>i main- 
teuanc e— Wht thcr It IS l bn to second appli 
cation on sanm facts — Whcrcj subslantial ]uslKi‘ 
has been done b\ the lowtu Court, whether 
High I ourt will mterforo m icvisiou. See Rf.s 
Jluucjata, No. 0, 11 P>ur L.li ‘ioO 

(12) Nature of 1 1 igii Court’s roMijonal juiis- 
dictiou-— Liiitiiitioii )t eniniiial procc‘,cdings, 
under S. 47(), Criiu Pio, t, ode— Cou^-ideratiou-. 
lor 11 igh Court in o'cercising powers of re\ if^ion — 
Staj of criminal proceedings pending civil 
appeal to High Ccuit, whether justifiable and 
when --Civ Pro? Code, S. G22-ChaCcr Aet, 
S.*15 See CuiM Piio. CoDV, No 7, 35 C 909 

(l:ll \\i<>ng mteiprotation of documents, 
whethei imounts to material irregulariH — 
Lower Court comqlotelv iguoriuy terms ol a i 
docuiuout iUid placing uj^oii it a ijerveisely 
eu’oneous constriKiiiou— fjhKjf Court’s power of i 
‘revision. See Acr XVHt oi' ISSI /Punjab ’ 
CoruTs), No, 10, 173 P L PJOft. 

(It) Higb*Court’s powtr of revision where 
aggrieved party has ''tluc lemedv available. 

* g.vj Giv Coma, \o, 354, 4 i\l.L T. 320. 


I Revision— (Cenc/t<(2«d). t 

i (15) Sale of joint immoveable property in 
, foreign territory b\ order of British lu&oivoncv 
[ Court— Suit for refund of portion of ealh-pro- 
j coeds b\ eo-owners, a suit for an interest in iin- 
I moveable property, not cognisable by Britush 
j Courts — P^opcjr remedN was by suit in Court 
j having jurisdiction — Not a ht case for revNiioiiaJ 
niteifor(3uce. SccCjv.Pjro Codr No. 37, 122 
P.R. 1908. 

(IG) Judge declaring certain persons to be 
touts “Ajiplication to iRivision Bench of High 
Court uiidoi S, 15, 24 and 25 Vic. Cap. civ— 
Power of Bench to revise such order. Sec Act 
XV llI OF 1879 (Lrgal PnACTiTtoNKns), No. 8, 
A W N. (1908), 279. 

(17) I’owers of Chief Court, for revision under 
S. 70 (1) (5), r»unjcib Courts Act, 1884 of order 
under S. 19, Act IX of 1899 See Act IX of 
1889 (AiuiiTUYTioN), No. 1-u, 144 K 1908. 

Reza Milkiat 

( 1 ) He^’a miHdaty meaning of—Orui^e-hohlet - 
Settlement de( tee — W apb-ul-ars. 

Held, that the term “ Ke/a milkiat ” iiicaps 
apiopnetan oi under-proprietary title in a 
small plot of land Sheo Dayal Singh y« 
Suraj Kumar, 11 O.C. 1G4. 

« 

EVANs, jc 

Right of suit 

( 

(Ij Mahomodan mosque founded by various 
classes of IMahomedans — Charter of incorpora- 
tion obtained by a portniu of thti congiegation 
distegardiijg the i igbt of the rest— PLomcd\ of 
the latter “'Gout t will grant rblicf to aggiicved 
members of uiiautboiised religions comiimuitic.s. 
See Mmiomedw Law ^vVakk), No 4, 13 

C \Y N 26 (P C.) 

(2) Co-owiio) Ol estate suing other co-owner 
for partition of tho\^kldan chakr.in lands of 
poition ot estate -Maintainability of suit. Sec 
Pautition, No 1, 12 C W^N. G^O 

( i) Dcnnireatioiiof village boundaries accept* 
ed by Settlement authorities and agreed to by 
defendants-- Conduct ol pai ties with reference 
to and long possession of such land-^Suit by 
Government to impugn correctness, of demar' 
cation proceedings, ‘maintainability of. See 
l)j^M\ucATiON, No, 1, n O.C. 30 • ^ 

(4) jjiitv and peiialty of insufficiently stamp- 
ed documents rocoverod from person filing 
documenli by Collectoi — -Proper authority to 
review Goilectoi’s order — Suit hi' such person 
against Sofretaiy«of State for collecting dul^ 
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R^ht o£ luit— (Continued). 

due Itom third person, maintamability ol. See 

St^mp Act (II ok }.889).^^o. 7, 5 A.L 3. ‘262. 

(5) Bfyjtificiirtion of sale-deed upon whirih 
plaintiff's title rested not made as lecjuirod by 
S. 31, Specific Relief Act— -Main taiiiabiht> of J 
plaintiff’s suit. See Spucikic Huuki A^i t (1 or i 
1377), N(i.4,ll 0 0 93. 

(G) Right of person, holding poiinaru'ut mtci 
est of inferior grade, to sue foif partition poi- 
sons holding iiiteiVht of superior grade See 
rA.KiiTio.N, No. 3, 7 C fj.J 419 

(7) Suit by co-shaier landlord-^Co-.sInnei^ re- 
fusing to join as plaintifls— Go-shar( th conse- 
quently made defendants in suit— Whethei 
eo-shaier landlord entitled to ‘nniintain suit 
for entire rent See li\M)j.oiii» \m» Ti'saki, 
No. H, >C.L J.*42o 

(8) Suit b\ wife ioi decJiii.a.uu llial neitlici 
her husband nor another, Ut whom hu‘'band 
transfctied her 1)\ dec'd of 'epiidiaiion, have 
conjugal rights against h(‘i , iii.nnt nnabiiitx of 
See M vJtlliAi 1 , No 2, 11 P K. 1908 

♦ 

(<))— for rlaniag'‘‘s— Defamation ef class — 
Cause of actum of individual. Sec l.ii.m, No. 1, 
12CWN 490. 

(10) Bills of eu'li.iiipo endorsed over to a per 

son “Indorsee can maintain suit, witluml dis- 
closing principal, as holder in due course 
under S r>.-i of thc' Negotiable Jnstiuiucuts Act 
Sec \CT XXVI OK 1881 (Ni'oaiiAin i. Ishrur- 
MUNTs), No 1, lo Bom L U. 2()8 • 

* • •• 

(11) MsiiiiLani.dulitv (d suit. In shvbait, of 

idol, for declaration that propert\ soi.gld to be 
sold 111 execution of persoy.il dcciee against linn 
►is endowed propertv — . See Giv Puo. 

No 16G, 12 C.W.N 308 

(12) Estate uelonging to living Hindu Debt- 
or— Whether administration suit mainUin- 
jible to admhiistei suhh estate See Admims- 
TitATiON' Suit, No 1, 10 Bom. I..R ol9 

(J.3) Manager of ^oint Hindu familv i an le- 
preseut it m suits brought on behalf of it -Ci*- 
•pareenor can als^ represent if Ins aetioii is 
consented to oi ratified bv his* to-paiceneis— 
Concihatoris certificate obtained undiT S 4G 
of DelJIvhan Agriculturists’ Relief Act bv one ca- . 
parcener as manager or with consent of other 
members — Mamtainabiht} of suit by co-paaco- 
ners to which S. 47 of Act applies. See Hindu 
Law (Joint Family)* No. 9, 10 Bom. L.R 505. 


Bight of suit— (ConU7iued) . ^ 

(14^ Auction purchaser on obtaming deVv\ery 
of possession undta S 318, C.V.G.. dispossessing 
judgment-debtor’s tenant— S 319, G.l’.C., not 
proceeded under — Dispossession of judgment- 
debtor’s tenant not in due couise of lavv— Suit 
b> tenant of judgmcnt-debtur against auction- 
purchase*, maintaimibililfv of. See Si’i.cii n 
Rfi tfv Act, No 2, 12 G W N. G94. 

(10) Brabn'm of Gopalpur* m the /Anntsar 
Distru t— Se^’,s light to qnestiiui the validitv 
ot alienation by fatlin See Oi srovis (lb Vjvu- 
Aiai NVTioNh). No 58 V-lt 1908. 

(18) Alale pioprietor making a gift to his 
daughtci with the consent of childie.ss.''Ofj — 
Right of r(‘veisioiicrs to route si the alienation 
SceGl SIMMS (lb NJAU — ^l.ll NA'I.^Ns) No. 2, f''' 
P R 1908 * 

(17) Alienntion 1)V male jtiopnolioi — N\xl 
revei-iU) Pel's right to -.ue tor setting it iiside iii 
the presence of muioi adopted son Sec Civ 
Ibu) (bmi., No, 11) oi) V R. 1908 

* 

(18) Uiglit ol 'ons 001 n before llii' adoption 
of then tatlici toconhst nlU'iiation liy talherof 
he? adoptive fathri’s pnpeiiv Sec Gi ^TOMb 
iPi Nivn— Ai n NMioss), No 1(>, P.B 1908. 

(19) Suit liu conectoj altin entnos in leimcl 
of-iiglits, published uiidei Gli \, iJeqg.irrcn 
anev A(t, not mainiamalile-- RcLoinsf* lo be 
h.id to '•j>ex‘ial ieni'*d\ piovided in eliaptoi 
See Ac r VHl oi- |88') (Bin^ai Tiwsm) 
No 21, 12 G.vV N. 1032. 

(20) ignce of pair ol e^t.iu sold under 
Kovrmie Su'e !.aw' can '•in to avo.d em.inn 
brain e- Scjc Acr \l or i8V) (Bi \i \*1 n Svi.i 
Law) No. ^), 12 G W N. 1029 

(21j (Mann foi deflating Dial defeiinanl was 
iK't picjjn.int at Iut liu-l).ipd’s deulh— Dei 1 iia 
tory Sint— Nol maint.uri.ible, bee Diciauv 
I'oiii Sni, No, !, 124* P.W H. 1908 

(2‘2) Go-oc< upant 111 Bciai in '-a* \ev numl-ei , 
who.'.e interest sold by am lion’ to t^atisfv 
moitgage deciee, not eiitilb'd to ''Ue for pie 
emption /e slnurs sf) sold. Soc Pui -i vhtios 
N o. 2<b4NLR 138 

(21) Widow having fund irom hci huVuaiid s 
estate to mainUin her fcj fwe joais — Suit im 
wm ars of m.iinteuaiicc premature See Himu 
Law (Widow j. No. lo, 10 Bom, L R. 770, 

(24) Landlord, suing in ejectment, no* show- 
ing intention to avail himself or tenant’s 
foifcituie and to determine thc lease ibetore 
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Bight of Bii\i--{Qo}bcl7ided), 

bunging suit— Suit docs not Jic bcfojt ‘^uch art 
showi^jg intention isdo'iie. Sec Landloiid \nd 
Tknant, No. ‘2b, 4 IjT. 2*21. 

(25) Amtr.iel ro transport Government s,ilt 
“ S. M«k1f as 'Salt Act — Suit to reunersums 
(Icdiicttjd under the terms ol the eonliAct — 
^laintainahility Seo Aot JV ok 
N o J, ^1 M G.T. 221, 

f 

* 

(20) Rif^tit of nianiifact urer to -^iie foj lae.i^li 
of trade m.iiK, when diliereni Dfm doa^ the 
business. SoG Tkjj)i. M \Ji^^ , No. 2, Id C \V N. 
S2 

Riparian owner. 

— claiming right ti; nng.ib' his lands from 
river must n«if, mteifcie '\itl» loniji iipaiian 
owner^s ii{5ht-> IJpjier npaiuin oaner entitled 
tiy eaM'im nt to iirii?ate liK laiul milo- 

pcndeiitlv of S 2() liimitatK.n Act—f’roof 
iccjuirod from iippci nprinaii ovvuei lelying on 
.m-stoin. Sec mi ^'JS No. 5, do 851. 

Riiier. 

(1) Ihibbi ^avlL^al)le ruci — Arm pf t'lc civei 
being eut off fiom the inun river, effoet of, 
upon fishci'v right Seo I^’isiii iiv, No. i 12 
O.W.N. 551) 

(2) Oitfeifjiice hetwoou lario' tompoianlv in- 
)mcl.it‘'d ^tid those hoconnng pai t of a ii\(‘i hed 
— Rights of (avnei Sec Li \su, No '» 2 Sind 
L R. 1. 

Riwaj-i-am. 

Conet tn(’^s of onti> in Hiwnj-i-am not 
supportt'd o) rnsLanee- - Efh'cL Set Ac'i fl tu 
1905 (Pin^-KMKiioN), No ‘I, 1)0 F H 11)0^. 

Roads 

Nceesbarv cttiispcjiiem gei and iiupiuationh 
arising from th- ttuty taston Local Hoard- of 
in. 1.111 taming ro.ids. Sol Acr oi 1884 {MAimss 
LorAo IJoAnns), No !, 18 AI Tj J 1)J . 

Royalty. 

Suit lor vccoveiy' of, on registered documont 
“Art, 1](> and not Art. ]10of Ijirnitation Act 
goserns -lilt. Ste 1'inNsrKit PjtOenuT'k Act, 
No- 75, 12 C W N 724 

Sadr Courts 

— , decisions of— oinditig < haractui See 
Act XVll ot 1879 (itoMuiy), No, 3-n, 2 Sind 
L.K. 28. 

Sale ^ 

(1) TV.»uif)y'js lu'f J 'r iinjjaid pn7{h.j.se-ntone}f 
— ^ale de& I . e full ru knowladgnmU 


* SB,\t—(Conti7iued). 

of ^yunhaf^e 7iiomy — Mortgac/ee taking ilia 
mortgage mthovt mtivc of unpaid jyut chase 
i munry^ moppet-- Transfer of Property 
At t( rv ofL^'.^}, S^. H, 55 (i) (6), and 55 (d). 

ill a rcgisteiod sale deed of a chawl, it was 
' stated Ih-it the vondoi had receaved consider 
alion in full and tlieie was also an acksiowlcdg- 
mt*ntoffh(‘ vendoi aft the foot of ilio deed to 
. the same otlcct. The vendoi had also parted 
with all title de(‘ds relating to the piopi'rty. 
The vendor subsequently mortgaged the pro- 
pert\ to tbc plaintiff who had no knowledge 
thai. the iull amount of the consideration mouo> 
was not paid to thc\eridor though he knew iliat 
the \ciidoi was m possession of s(nne portion 
. of the piopcitv * 

Ifeid^ that the defendant wa!^ estopped trom 
contending that she had a hen on itiothuui 
for the unpaid *N)alanee of tin* purchase inoni^y 
1)\ her declaration as to leeeipt of the whole 
pun hast- moiio\ , and by hci act of handing 
OACM the title-deeds 

Per Pa. tun loii, J Ncndorof immoveable 
propcrt\ who endorses ujiou the ‘^alo deed a 
receipt foi Lh(‘ pmchasc-monev ennnot set up 
a lien foi mi paid piireh.ise money as .igainst a 
nmrtgagee foi \alue witlioufc noiu c Unde i the 
purcliasei. Tchilram Girdharidas y Kashi- 
bai, 10 Horn. L R. 40‘3 

• 

Siii LwMiiNi 1C Jknkins, K C.l K, i J am> 

' Hatcih’i oil, ,li 

\2) hand sold bg uove7 nvicnl for airrais of 
' tet etnic-huUhr oj v^oney detiee against 
oaiter f such land bmiginff suit alleging 
thai land bought oy pui chaser for and as 
If list ee for theounef and praying that the 
I land belonged not to the pur ( baser but to 

• forme) owner —uhether it is nevc'^sar y fitsi 
! to set aside sale of latid tor arrears of re- 
venue- -plaint (ontaining no allegation of 

j attathrnenl and*ubjri*Lion, but allegaiiorit 

thereAn. showing plaintijl's vbjett was to 
; vinduate the right bo attar h the gwopetty 

I --whcdhci an aniendmeiH of sw ?i plairiPis 

' allowable on setond appeal -gihciJier a per- 
1 soiKlainnng to be the ohner of attached 
, property has a right of suit independent of 
<1 of the^ Civil Procedure Code {Act 

I * -V/V of • 

I 

I Tj^ie fhbt defendant’s land was 'sold by 
OoAcrnment for ar'-ears of revenue and was 
' bought bv second defondanl^ * 
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StAe-^iCouhnued). 

The plaintiffs wlo had obtained a money* 
‘‘decree agaiUht the iirst defendatit, brouglit 
this suit, alleging that the second defendant 
purchased the land on behalf^of the ihst defend* 
ant, and 111 * order to tvadc attachment of the 
same, and held the land as trustee for tlie tiist 
defendvvut. The plamtdis prayed [wki 
that, ovl payment of thcaueaTs of revenue, 
the sale he set aside, and for a <hf laratioii, 
under Chap VI of the Specilie KulioJ Act, 
that the land was the proper ty of tlie lust de- 
fendant and was held by tln‘ second deleiidant 
as Luisloc for the lirst dcfondaiit. 

The District Tout t held (lie '-al(‘ foi ai rears 
of revenue cuuld not be set aside (which deei- 
hion was admittedl \ f tirrer t), ^nd w ithoiit i ou- 
sidi Ting the other praNcr-. in the plaint di*-- 
missoi^the suit. 

Held, that, although the plaint was defer ti\e, 
as it contained no allegation o? the attachment 
and the objection, \ct, as tUi* aUegutjous in 
the plaint (as sot out above) showed elearly 
that the jdaintifis’ object was to vinduatc tluir 
right to attach the proportv, an inicndnicnt ol 
the' plaint should bo allowed now, laoro especi- 
ally, as tbe -.econd defendant .ujtuall} suggested 
the issue “ does the sei ond deiuidaut bold the 
said lands in trust for the Inst defend. lut 

It was admitted that Ch.ip. \ I of the Speei- 
fic Kelief Act docs not apply to tlie ease, but it 
was Aigued that, long before the suit was 
instituted, the plaintiffs .ittarhed the land in 
execution of their decree, and the second defend- 
ant apjilicd foi the removal of tlio attachment, 
but his applieatjon was adpmrned penikpg the 
decision of the suit 

Held, that a peison, who clauiis to be the 
owner ol the attached pro|»eity, has u light of 
suit quite independent of S. iHd of the Civ, 
Pro. Code (‘2). {a) 

Held, also, that tjieic is no reason why a 
decree-holder should not have a like right of 
siyt, provided he has*atUKhed (he pioperty, 
and hib right to attach it has been disputed. 

. JtlehU further that, as piaintiJTs not only 
claimed reliefs to which tlicy were not entitlcHl, 
but also omitted to state all the material facts 
which would entitle them to any relief, no order 
for costs should be made. The Societa Coloni- 
Ae Ittfliana y. Maung stiweLOi 14 Du> L.ll. 
135^4 L.B.R. 252. 

IiiwxN, o.c.j. AND Ormond, j • 

lleference fb) 23 B. 266, followed. 


Sale— (Confznw^ry). 

(‘2a) Contract for sale of Imise — ^alc of en- 
cumbered ^>7 01 ) 6 rty—Vailw e to dent erm/m- 
brame—CUum fot rent — liete'dion^if %mi~ 
thu^e 7noiiey -'Timisfei of Proitcitti Act — 
Ayyluabihly v f jn ia< of S 5^ (2) (7) 

aadolh). * > • 

I’iamtvfl entered into a contract w \th delond 
ant to sell hi-, lioiise to H\e l.ii.ter, who was ahoLidy 
in pus'^e'-'^ion, Tbi' bouse w.i reiieuiebi‘^i‘d at tbe 
tune c-t llu eontrail Plaintill leeeivi'd .i ])ortiori 
of t*lie purefi.i'.e nionty , agicrtl to cI^mi the 
eiif luiibr.int e liine/rJl wiihiji a eeitain nine and 
exe( ut<' a < oincyaoeo lu t^lie tleli lul.ant. on receipt 
nf iln* bdlance at the iinio ol tlie sale I Jefendaiit 
eontmued in possession Tw o \ eai hUoi , pla'fniifl , 
without cii ai mg tin eneiiinbiaiieo and executing 
the ^ah , sued dcteiid.int f('i irtiLjltlie house 
There was no couttar t foi pavmeni ol rent alter 
the eonlT.nl toi sale ^ITic defendant letanred 
wnth h'lriseJI the bal.ime ol tin pini has('-mone\ 
t(»w aids the p.Tvment ol tin' cncnmbiancT Held, 
tht‘ pj.iintilf v\,iiS iiol entiiU'd to the umt. 'Pin' 
defeiidaiit leinamed in possc.ssion .is pui'^iast'i 
.iiid owrn I , and .ill th.it remained tor the plaint ill 
to do was to eleai the cncuinbranee and (‘\ecute 
the sail to the defendant PkiiiitilT having Idileil 
to do (bis, the fault was Ills own and he (ould 
not hold tin detend.int li.ible to ihe iciit oi 
damages. 

The principles ot S fdt ( 1 the 'ri.iiisfei of 
Piopertv Act weir appiiealdc to tin' c.ise, though 
the Vet was not m foice .it the plcue \*heio the 
eonlrai t was entered into PJaintilf was bound to 
clear the entumbr.inre and the defendant wu.i 
entiCed to retain tbe puicha&c-inoney. H. 
McDonald Y C B. Wills. 1 h IbK. 224. 
llvnrNOT.i., j. 

(. 1 ) Lieqistoed sale deed ejieiuied by Jhiidit 
vidow io her ne;itheu. — Nejdieio ^ne dereas- 
in(j uidow — Passthff uf ,itile— ItUcnfiou, 
jihen ivill offed Ike jjassmq uf title— • 
Cm ninUames under iishu k Coui t of equity 
Will dedine relief nqainst a^ioi iiatar y deed. 

If the pai ties intend that title should pass, 
the fact that no consideration was paid docs 
not jirevi'iit title Iroin p.issing (a) 

Where the plamtiS yatonded th.it title 
should pa^-s, though not the title which the 
, deed puipoi ted to convey, held, that the plaintiff 
I could not plead the deed to be a mere sham 
and could not claim to be iclievcS as against 
^ its effect (b). 
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■Sale— (fconitnz/fid). 

The circumatances in which a Court of 
equity will docline to "ive relief upon (that is, 
will daelmt' to^^trcat as operacivc) a voluntary 
deed allcf^od lo have been executed foi a special 
purpose, for whicli it was never required, sum- 
mariscfl and Explained (c). Amirthathammal 
V Periasami Piliai, 4 M.L.T. 279 

Arnold Witttf, c .i., and jMili.ku, j 

Heferetuei -((i)'l6 M.h J 147, i’ (i) 21 M 
50, aj^plied and 20 326 and 2$ >r 124, iK 

fc) 37 English Rcpoits 744 (710) and 11 Tj J 
f)h. 49, It. • , ' • 

(3-a) — , 'mortgage projicrtv /'aimot, under 
S, 90 of the Transfer of TTope) i\ Act, >»o brought 
to, in execution of a simple inone’^ decree obtain 
ed ijy tne inorBSi,a.gee— but otherwise whore it 
ha^ been completed and confirmed. Sec Trws* 
w:i{*or PKonKRi Y Ai'r, No 08, V.W N. (1908), 
ID 

(4) — of ol nir»rtgag(‘d property in < \ecn- 

lion 0 ^ a dec lee foi costs— subsequi^nt ‘-uit for le 
demption will ucceed oulv in respert of u i.s.)ld 
portion of nioitgagcd pioperty See Tiunsi r,u 
ov Pi5orjuiT\ Act, No. 09, A.W N (190S), 18. 

(5) Non-p}i>m^<i»t of coUMdoration — Sale novi-i . 
Iheless comph‘tc‘~Suit' foi possession— Alain - 
tainabiliU. SecTitANSKni of pRoi'iicn Ar-i 
No. 18, ^*W N. (1908), 38. 

(0) Alortgago with possi'ssion — So< one! nmit 
gage niidei an iinregisti'icd deed- Delivciv of 
properfv— Stipulation pc'stpoiniig lodmnption 
till payment of the additional advance, not bind- 
ing on purckiser. See ATou'H ncj: (RnoFMi’TioN), 
No 17, 11 O C. 248, 

(7) — under Act XT of 1850— Suit bv pnielici- 
SCI foi rewneiv of possession or foi .issessnient 
of rent and mesne pre/i/v- -Reg \IX of 1793 
See Oit'VNT, No, 1, 3 » T 931 

(8) K xecution of moiicv-dectet*— PK»peiiy 
pm chased subject to a mortgage— ICstopptd— 
Right 0 ^ piiK baser. See l>r« ui'M:, No. G, 15 C 
877. 

• (0) Bri-adiol contract of — Specilic diianage 
proved to result, from breach — Remed> of aggrie- 
ved pait\ to sell 1 of Used goods, and then-nnly sue 
foi recovery of loss accriiuig on such sale, not at 
fit si to tile suit lot price of goods See Cov- 
’.KMT Ac'i, No. 28. 10 floii. L.R 11 PI. 

(lOi \’endot!?(>f pioperty eseeutiug deed of in- 
denmitv for re-puMiu at of piirchaac-money with 
imercst am? hypotheoatin.' pertain property as 
secuntv, IVnns of indenii.jty hold toamounf to 


' 8ale-'(CoRcZt/ded). 

I ( 

; tnortgage within S. 58, Transfei of Property Act. 
r See TitANSFijjtOF Pboff^ity Act, No. 24, 5 A.L.* 
: J. 723. 

I c 

(11) Auction sale in execution of a decree of 
immoveable pioperty subject to .i mortgage — 

^ Rights of mortgagee— Whether mortgagee fan 
get the sale set aside. See MouTG\f;E (Gjsskiml), 

I No. 5, 7 P.VV.R. 1908 

(12) Execution sale— Ss. 274, 295, Civ Pro. 

' Code. 1882 See A'JTAChmfnt, No. 1, 91 1».R. 

: 3f)08 

--Sec also under VrxDoit knd Vfndim 

‘ Sale certificate. 

uecebAartf to he filed in svii*for e&tah. 
hshment of 'title by aiuition-purchaser-- 
Dec tee aqainst landlord^ if admissible in 
eoi lence wjainst tenant ' 

\ pun hasei o€ immoveable propert} at an 
exociition-sale can establish bis title b\ evidence 
independently of the K.tle-eeitihcatc , a salc- 
(crtilicatc is not the title, hut merely the title- 
deed (a). 

\ dec rt'e ohtiined by a poson el.uming to 
ha\e apropnntary right to certain lands, agaiUat 
olhrr persons who set up similar proprietary 
I ight to the same l.inds, is admissibleiin ovidcnte 
agaiii'-'t the tenants of the latter, who wore not 
parties to th(‘ suit ni which that decree was 
' obtained, and who do not Llaini inaaperidentlv of 
then landloids i5). Tantardhari Singh v 
! Sundar Lai HisBir, 7 C.L.J 381 

, ModlvFJIUJ'U XND CaSIMUIS/ J.J 

Refiiewes — (a) 27 B. 37 ‘hind >A 305 ,' /td- 
lomd (/i) ‘25 C 522, refer ted to. 

(‘2)~~does not create a title, but is merely 
evidence of title- Title of purchaser whtii Im‘- 
<omes final. See Acr XI of 1859 (Ri.vi nue 
S\ i n, Ben(.ai ), No 4, 7 O.L.J. 387. 

(3)— granted b\ Collectoi m accoi dance with 
the Rules issued by the poard of Rexenue after 
sale of “B Glass” lands— Transfer of titla— 
Registration See Rra.TSTUATiON Aer, No 7,35 
C. 614 

f 

Sale Proclamation 

( 1 ) StaU'iuent of value in shouhi he appioxi- 
matelv correit. Sce’Civ. Pro. Code, No. 197 , 

. l^gC.VVN 512. . * , 

(2) ticrviee of sale proclamation, if should be 
111 everv part of the propeitx— Statemeift of 

; value, if matenal. See Oiv Pro. Code, No. 179, 

! 12 C.W.N. 7aH. « 
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Balt itct. 

See XctIV ^^Ul)UAs). 

^ Sanad. 

( 1 ) Oonstruotion of-^MoKarari, grant vf-He- 
vjsion of renty if in perpetuity — Set — 
Res judicata — Civ. Pro Cude,S. 13 — Nou- 
realization of rent for manij years, ejUeit of 
— Landlord and tenant— Baita, figrcetmnt 
to ^ay, if and when legal 

On tlio construction of the sanad, which in- 
cited that, by a previous grant, Hs '72 had been 
(ixod as the «iunual horoe expenstis ol the lessee 
to be paid out of moKautri lent ol Rs. 250. and 
as the lessee had with the consent of the donor 
taken a tiansfcr of the mohatari intciest, the 
sum of Rs 72 was to be annually set off against 
the moharari rent, and the reriaiudei Rs 178 
was remitted for the kitchen expenses of th<‘ 
lessee and foi feeding the pooi and oei.isional 
visitoiS and which concluded with the following 
statqinont, vu., “ This sanad isi thcicforo, gi ant- 
ed to Shah Pn ^Mahomed Saheb, as legards the 
i emission of Rs 250, being the amount of 
mokarari^oni of mouzah Kaler, and aecoidmg 
to this >>an.ad, the Shah Sabijb as well as 
hib heirs shall get acquittam*eb Near after year 
from mv cntchery ' 

Jleld, that thei<* was no maint^^nance grant in 
perpetui^ to the lessee oi donee and his de&coii- 
danfcs ftom generation to generation, nor w^xs 
theie even a maintenance giant to the doiue 
and his heirs, bid, tbaij thc'n* was a mainfcocance 
allowance granted to the donee and liis hens 
then In mg (a). 

Per Stephen, .) — Wheie in apicvious litigi#- 
tiGii the question I'jas whethci the hen«*^f the 
grantee were entitled to claim the leniissioii- of 
rent and the same question, that’is, as to a per- 
manent 1 emission of rant, is raised in a subse- 
quent litigation by the transfcMces from the ro- 
prcscntiitives of the original grantee, the den- 
sion in the former litigation does not amount to 
res judicata, 

A claim foi batfa beitig a claim in e\.cess ol 
rent lb not enforceable at law. 

Pet Moohet jee, J —The Revenue (Courts aie 
Courts of limited jurisdiction, and notwith 
standing thd d*|eision of the Oollectorate Court, 
a suit may be brought in the ordinary Civil 
(3ourt to establish the character of the land in 
suA, thai* i!3 whether ^t is’rent-fiee or jcnt- 
paying , m other words, the Revenue Court 
and tlic Civil Court are not Courts: of concur- 
rent or equal jurisdiction for the pui poses of a 


(Concluded), i 

< smt to declare iluaWy , wTaetbor tlie land U rent- 
free or liable to pa\ rent. 

A deciiJiou of the Revenue Court mavibe evi- 
dence, but it IS by not moans conclusive upon 
' the issue whether the land is ront-free^or rent- 
j paying (6). ' » " 

‘ A maintenance giant is prima facie for the 
! life of the gianteo (c). 

Hut the presumption ma\*bo rebutted, either 
bv the OTj^rchss provisions of the grant, or 
I wh^rc the terms of the original grant are 
j unknown, by long course* of conduct of the 
‘ pai ties concerned (of) 

I When the relation of landlord and ttfn.int 
exihU between two persons in lespi'ct (»f any 
propertv , the mere uon-pav ineifl of^rent, though 
; lor many years, IS not siiilicient to show that 
. the lelatiouship of landlord ' and tenant *b.xd 
ceased (e) 

Batta IS not abimO. if it is merely an vllow- 
' anee for the exi hangi* of sura tupees into Com- 
pane’s rupees, the latter of which was mtioduc- 
ed by A( t XVII of 18 15, .i,nd the formei ceased 
to he a legal tender l)V Act XIII of 18 !(> Tf the 
rent clann(‘d h.is been fWod before 18 JO, L4atta 
I Is jjriwm facie not an abuab, but if it has been 
I fixed subscijuonl.Iy, it is ;>/ nan /actc an abtvab, 

' Rameshar Koer alias Dulphin Saheba v Go 
bardhan Lai, 7 C .1 202 

' STnCJIUN NNl) ^*OO]\EKll:l0, JJ. 

Itejereuces (a) 0 l.A -13-8 U. 081; Ml V 7 
,10)- 14 C 200, 18 l.A. 22-15 H 222, 28 I A 
j 1 23 A. 104, 28 I A 152- 2S 0. 720, I), (b) 

I 15 H L K 2 J8 -21 W R. 154 , 7 H.L.R 074-15 
! W R. (P.C ). JO , 11 H.L..R. 4 J4 - 19 W.R J22 , 

; 2ti A 468 ,111(1 25 W.R. 189, H. (c) 22 W B, 22'. , 
i 28 1 A.1--2M 194, Ji. (d) 4 CL..). (99, le) 
i 7 W.R. 400, 24 W.R. :(8f., I 0. .‘(1 1, 7 B 40, 6. 

, C L.T. 72, (IS-IO) S. 1). A. 617;{18(.5) B.L.R. 

' (F.B.) 202 ('421- (22), li. (/) (1848) S.D A 680:6 
I C.L..1. 047, 6 O.L J. 667,—. 

i Sanction to proseoule. 

(1) Offence committed before one Munsiff — 
Prosecution ordered by another — Validity — 
Cnm. Pro, Code, S, 476 

1 An afhdavifc which was sworn to bv the pcti- 
1 tioner was filed before ijjh Additional ^lunsifi in 
' a suit pending before him. That officer was 
I transferred, and the suit was made over to the 
' second ’Mimsifi , but the iniscellaneouKiproceed- 
> ingjin winch the matter contained lu the affidavit 
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Sanctipii to prosecute~(Conc2t{d<7d) 

was the subjcot of onquirv, was cotitinuocl by 
the first ^lunsiff w'ho ordered the petitioner to be 
prosccuj^'d under S. 470, Or. p C. 

Held, that sucli an ordei can onl^ be passed 
b\ the (jfiicor Ijcfoio whom the affidavit was 
filed, and that,, as the affidavit in tins cas<‘ was 
filed before the Additional Munsiff, the (ir^t 
Muiisiff had no juiisdioLion to iiiaho the order 
Kartik Ram Bhakat v Emperor, ^15 C U4. 
KaMVIM, Al. (' I AM) Sjt\HKl.T>l>hN, .1 

ilefejenen -34 C 351 =.11 G.1V.,N. 569 f'' , 
%)n.m,notF. 

\ 

(2) Poiiet o/ Com t h> unia ]>i oset uium under 
S. l?'b. Glim Pro Coda— Cxeiuiioti yro- 
Hedinqs — Jiidu ml 2 )ru(r€dtnqs 

The poweis eonb'rrod In S 170, Cnm. Pro 
Code, (an Qnlv'^he (‘\orciHcd if the offences, m 
respoot of winch a prosecution is ordered, ha>e 
come to the co^nizan je of the Court, iii a judi- 
cial proceeding. 

I'AOCutioii proC(‘edings subseqiKjnt to Ibc tiial 
of a suit are not judicial pioccedings. Kanto 
Rant Das v. Gobardhan Das, 33 (' 13H 

RaMI'INI, C ,1. \i\i) SlfAUtTDDlN, J 

(3) Grtm. Pro, Code, S.i96 — Sanction to pi use- 
cut e — Appeal 

Held that wlieu .sanction to pio.sec ute has been 
gi anted liy <i Court under the provisions of 
section 195 of the Code of Crinnnal ihocoduro, 
only one app(3al from such order will lie under 
that section. Kanhai Lai y. Chhadamnii Lai, 

A W.N. (1908), 290 

AIKMAN AM) KAriAIMAl' IlUbAlN, JJ, 

licfetences —28 A. .Oo-l . A.W N. (1908), 102 
and 30 M. 382, li, 

Santan 

— .meaning of Sec Con^tui e'iTo\ (oi okfds), i 
N o. 1, 7C.L J. .V*i 

I 

Secretary of State * ^ 

Protection afforded to judicial officer acting 
in hjs official capacity— Extends to Secretary 
of State for India in Council. See Act XVTll 
OF I860 (PnorncTioN of Judicmi. OFFici-ms), 
No. 1, 59 P.W.R. 1908. 

Security. 

Apphtation fov setting aside cx pmte decree 
—Where sccnri'ty ns required ou such appli- 
cation — WhetbcT: siu^h *,^so(nirity should not be j 
cxcessi\c — Whether »uch securitv should not 
belli excess of the value of tho mortgaged I 
properly^m suit, bco Ex'Paiitij DKCUKr., No. 2, j 
14 Bur. L.R, 214. ! 


I Service. 

I (l)--of notice of appeal J whether sufficient 
I without declaration required by S. 82, Civ Pro 
I Code. See Ltmitatiom Act, No, 110, 18 
^ 96. 

’ (2) Suit foi dissolution of rnarru*gc — Pla,intitt\‘> 

petition hliouid be personally served, under 8. 60, 
Indian Invoice \tt, on respondent cm sufficient 
notice of its contents should be givaa him. 

' Sec Ac r IV of 1800 (Indian Dicouct), No, 3, 

: 12 C.W N. 1009. 

(3) Respondent h'avmg for England— Service 
of notice ot appeal on him — Pracuec See 
, Ejiai I), No. 2, 13 C W N. 18. 

Set off. 

(1) Evecutioii-i'Aiic — Decree-holder liidding 
for property vMt-li th(' x>crmifision of the Cou»'t— 
Decree-holdoi’.s right to set nil. See Ciy. Pro. 
CODF, No. J99, 10 J^om. L.R. 296 

(2) Written statement of defendant claiming 
sot-off— Whether requires ad valorem Court fee. 
See Coi in-Fi.F, No 1,80 P.W.R, 1908. 

Settlement Record. 

Entry in, evidentiary value of. So(» Juitis- 
mc'uoN (Dknf.kxl), No 6, <8 C L.J, llf» 

Sharailat land. 

(1) Portion onhj of such land purchased from 
eo-slta?et—lii'jht of pm chaser to claim 
partial partition of such land.u 

A pui chaser, from a eo-sbarer m tho village 
of a portion onh of tho common shamilai land 
Ts not entitled to claim partial partition and 
couldl'hot have that plot aldhe partitioned {a). 

Sheo Nath v. Prama Nand, 32 P R. 1908-^75 
P.W R 1908-161 P.L R. 1908. 

OUAUK, C.J , AND Ri;id, 3 

liefcicmes (a) 19 M. 267; 23 B. 184, Pxpl . 
77 P R 1887 , 12 C 566 , 13 M. 276 , 20 M 
243 , 24 E. 128, It, 

• 

(2) Denial ol right to share— m a Revei?ue 
paitition proceeding— Revenue officer’s order 
to establish the right a civd suit— Cause of 
action in such a case, when arises. Sec Lirixta 
T iON Acr, No. 87, 11 P.W.R. 19p8.* 

Shfirak Shikmi. ^ 

• Whether jointnesrs of bolding ofaseutiali to 
the status of— Application of the term. Sec 
Customs (Punjab), Puf-emition, No.*'7, 12 
P.R. 1908 
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Shareholder. 

company, right of, to inspect books and « 
take extractB->Speci&l interest and definite 
object j nocebsary— .See Ooeporation, No. 1, 

12 C.W.N. 826 (P.C.). 

Bhebalt. 

(1) Trespass by— Liability of idol <or mesne 
profits.'^ See Reugious Endowments, No. 1, 

12 C.W.N. 550. 

(2) Hereditary shobaitship, whether can be | 

validly disposed of by will— Usage— Family cus- | 
tom. See Religious Endowments, No. 2, 12 | 
C.W.N. 323. ,, I 

(3) Decision against person not shobait, | 
when binds Thalur, Sec Dkhutteii Estate 
No. 1, 32 C.W.N. 739. 

(4) Right of^inheiitauce to, same as that to 
immoviiablo property, in the absence of direc- 
tions in will. See Hindu Law *(Iniie uitance), 
No. 6, 8 C L.J, 369. 

Shiahs. 

, power of dovibc amongst, — ‘Will. Sec 

Mahombdan Law (Widl), No 1 , A W.N ^1908), 
65. 

Bhurkay an-i-Shikmi . 

— meaning of — Wajib-ul-ar/i— Construction. 
Bee Pre-emption, No. 4, 5 A. L.J. 62. 

Small Cause^CouFt. 

(1) Jurisdiction of, to award compensation 
for erroneous attachment before judgment 
-S. 491, C.P,C, , 

By.Sch II of tVe CP. Code, Ch X^AXIW 
of the Code, relating to arrest and attacbmeiit 
before judgment, is extended to the provincial 1 
Courts of Small Cau«iG8, except as regards , 
immoveable property. This exception prohibits j 
the Small Cause Court nob only from ordering ' 
attachment of immoveable property, but also j 
from determining the question of compensation, j 
in case an attachment ^ ordered by mistake. | 
Thai Court has, therefore, nc power to allow 
compensation under S 491 of tbo Code, and its 
order so far is ultra inres. Such a case is not 
one of compensation for improper attachment 
provided tor 6y S. 491, but one for an attach- 
ment, which the Court had no power to order. 
Bara Hal v. Munir Khan,^ 77 P.R. 1907=^50 • 
P.W.B. 14)07=80 P.rj.R. 1903. * 

LaIi Chand, j, y 

(2) Se^ JUBIBDICTKJ^ (OF SMALL CaUBB COURTB) . 


Bolieitor. * 

(1) Recovery of costs due to — Summons. See 
Limitation Act, No. 118, 9 Bom L.R.*508 = 32 
B 3. 

Specific PeFformance. • ^ , 

(1) Contract to sell^Suhseguent sale to another 
with notice of %reD\ous couiract^^Suit for 
jyossession — Stipulation of penalty fur non- 
2 >£rfoimance ofiontra^t- S. it. Act, S, 18, 

A persop yho has entered into a contract for 
the purchase of a certain picp^ity csd ^ue for 
possession of the froperiy Und sy»ecific perfoim- 
ance of the contract, although it is subse- 
quently sold to anotbci who has had no*#ice of 
tbo previous contract. 

The stipulation of a penarfy for the non- 
performance of the contract to sell, per se, does 
not avoid a suit for specific performance under 
S. 18 of the Specific Relief Act. Hukan Chand 
V. Nlkka Singh, 15 P.R. 190H:=27 P.W.R. 
1908^.97 P.L.R 3908 

Retd, j • 

Itefeiences — 10 (\ 710 , 2 C. 468 , G C 634 ; 

31 P.R. 1897 ; 2 P.R. 1886, JL 

(2) Suit for recovery of money agreed to be 
paid on a moitgage-debt — Specific per- 
formayyce of coni? act to lerid money- Sjmtf ic 
Relief Act (I of 1877), S. 21, cl. (a). 

Tbo plaintilT moitgagod certain property to 
the dcfeiidantfe foi Rs 32,000. He received 
Rfa. 4,000 in cash Rs 7,000 were left with the 
defciidaiits to pay ofl a prior mortgage and the 
balance, Rs. 1 ,000, was to ue paid to the plain- 
till after a month .iuti half. This was a suit 
to recover this huin of 1,000 The defence 
was that the defendiints had to pay Rs, 8,400 
to the prior mortgagee so that instead of there 
being a sum of Rs 1,000 duo to the plamtil! 
he owed them Rs 400. 

Held that, it being a contract to lend money, 
a suit for specific performance of such a 
Qontract was not maintainabio. , 

Held, further, that such a contract does not * 
I create a debt (a). Hehdi Abbas Y. Muhammad 
; Fakhr-ud din, 11 O.C. 217. 

I Cuamier, j.c. 

i References —(c) 8 0 J3.J5 and A.W.N. (1908), 

10f>, B. • 

(3) Suit for— .whether necessary for recovery 
of Chakran land on its* resumption and transfer 
to Zemindar. See Chakran Land, No. 1, 12 
C.W.N. 459. 


^3763 68 
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Specific Fertormsiace— {Concluded). 

(4) Benami transfer of property for illegal 
purpose)*^ not carried into execution— Contract 
to sell by transferee. Sur.t for specific perform- 
ance of contract— Right of transferor to resist 
suit See BI'AJami TRANSACTro^w, No. 1, 3 
M.L.T. 244. 

Specific Relief Act* 

( 1 ) S !>-^Suit }o} poss&sstoji — Ciiminal 

proceeding fi— Effect of— liev^\oii— Other 

rertiedy open— Not eotet tamable. 

(jTiimnal proceedings, if any, Ukon under 
S. 145 of the Grim T'ro Code in no \va> inter- 
fere with the plaintillN right under S 9 of the 
Spooifio Relief Act, which occnied so soon as 
his pos.sossi()n interfoi d with l>v the 

defendant. 

The High Ctuirt wil! not niierft.ic in revision 
where other rerndhoA arc open to the aggrieved 
party (a) Jwala v. Ganga Prasad, 5 \ li.J. 
m - A W N. (l')OB). 14J-30 A 331 

SsTANin s , 0 r AND KALUMA'!' Ih SAIN, J 

lie fere ace —.(a) 10 A Hi) ^ ^ efery ed to 

( 2 ) S in dm coutse of laie 

Suit by tenant of judmnent-debtor ogainM 
amtion-pxirchaaer — hehvenj of pos’^e^mm 
-Ctv. Pfn Codr {Act XJVofISSil). 31S 
and diy. 

When, on obt.miing deliver of pcis-jession 
of nnmo\cable properts under S IU8 of the 
Code of Civil Procednri the auaion-purcha-er 
dispossessed a tenant »•[ tbo judgnieut-dchtoi , 
i/cld, th,it the anctioii-purchaM'r, jud, having 
proc coded under S 319 of fcbr' Code, the disposses- 
sion was not in due coni , -.0 of law and a suit 
under S. 9, Specific Relief Act, was luaintam 
able. Muluk Patooni v Bharat Chandra 
Das, 32 C W.N. i>9l 

STKiuruN itKO HoL^iVoon ,u 

(3) S, 18 — Contract t-o soli— Subsequent .-.ale 
1 1 iv other with notice of previous contract- ^Smt 
for posso.ssioii— Stipulation of jX'nalt) for noii- 
pertormaneo of contract — -Fiffect. See S^»^CI^ro 
FitBCoiiMANCK, No. 1, 15 V R. 1908. 

(4) -S. Jl-Objertum^ by respondent against 
a party lot appella.d in the appeal and 
having dtH%nii*^%xt^e^est — Jlectification of 
‘^ale-deed upon nhtrh pla%nt%ff*h title rests, 

A re.spondeni ^ 13 no jight to fde ob]Gcfcion.s 
Agaihsi % psrtv who is not an appellant in tho 
< ase and v,‘hoB'^ intere, is outirclv distinct from 
tbo«o ofthc appell nts. 


1 Specific Relief Kct. --{Continued). 

In a suit for possession, the plaintiff’s title to 
the plots m suit rested irpon a sale-deed. Those 
plots did not appear in the deed, but ^it was 
said that, by mistake, other numbers wore in- 
serted. Another sale-deed was subsequently exe- 
' cuted by tho defendant m favour of the plain- 
I till with 'ibe object of rectifying the mistake in 
tho fir.'^t deed, but the numbers in suitf^did not 
appeal in tbo second deed. 

Held, that the deed, upon which tho plam- 
■ tiff’s claim rested, not having been rectified in 
I aceoidance witli tho provi‘=ious of S 31 of tho 
Specific Relief Ai‘t, the phimtiff’s .suit was not 
niaiiii:iinahlo(a). BajJad Husain Y. Bakar Ali, 
11 O C. 9^. 

GlUFriN, A Je.u. 

References —(a) 23 A. 93 , 30 C. G65, E, 

(r>) S.s. 38. 41 — Contract Id natic— Lunacy 
not known to qthci contracting party — Equit 
able relief— Power of Court to grant relief See 
Ll’nacv.No 1, jo J^om L.R. IQfM, 

(5-a) S. 41 — >Sce No 5, suptra. 

(G) 8. la — Declaratory suit — Plaintiff* h 

c.hanoe of sun es^ion to the property in suit 
lerif i emote — Diwiissal of suit. 

Where tbo plaintiff, who.^c claim of su^ces- 
^lon to tho property in tho suit \v.i.s a very re- 
mote one, .‘^lU'd to “-ct aside a hmrtgago of the 
pi'opcrty, and the suit wa.s dismissed, the Chief 
Court do( lined to make an order of remand for 
fiirthei enquiry m dho case Tara Singh v* 
Mussammat Chandi, 51 P L.R. 1908 
UomutTso^ AND Shah Din, jj, 

( 

(7 fi. 12 ~ Posse ^sion—S mt for declaration of 
title — Application Jor partition in Bevenue 
Cow t— Objection — Land Bevenue Act (Act 
III of 1901), sections if/, 233 (k). 

The plaintiffs, who were lambardars, objected, 
under section 111 of the Land Revenue Act, to 
an application fur paitil.ion made by the defen- 
dant, alleging that tho latter luid no share in the 
/.eiuindiiii, and thcA worcrequiied to institute 
a suit m the Civil CourV Accordingly the present 
suit for declaration was brought. 

Held, that the plaintiffs, being admittedly in 
posse.ssinn as lambardars, all that was needed 
was a declaration to the effect that the defendant 
h.ad no title, andi^uoh a declaration having boon 
madebv tho Civil Court, it would not bo neces- 
j* sarj|for tho plaintiffs to seek any furtlier relief. 

I Tho suit, therefore, was not barred under the 
' prov^jiions of section 42, Specific Belief Kct. 

I Held also, that section 233 (k), Land Revenue 
1 Act, did not apply to the casifi as it was pitovided 
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Speoifle Relief kci--{Continued). 

for by seotiou 111 of that Act, and tho decision 
of tho Civil Court reformed to in the latter section 
meant the “ ftnal decision ” of that Court. Ram 

Charfn Y. Ram Partab, 5 A.LJ. G 14 =A.W.N. 

(1908), ‘249.* 

ST^NLliY, C.3., \ND BaNEUJI, J. 

(8) S. 4ii, 2 jruviso~-One idaintlff out of 
;possession — Othe't plawti§ tn ^^ossession m 
defendant' s ritjhi — Declarator}/ b,uit — Se- 
cond smt for yos<ieesion. 

Where, out of two plaintiffs to a suit for 
declaration of title, it appeared that one was 
not in possession of the proiietiy claimed, and 
the other was in possession but in the right of 
the defendant who had previou^ilv been in 
possession, held^ that the suit* was barred by thii 
express provisions ol section 42, Specilic Relief 
Act, aijd (uight»to Ixj dismissed But the dismissal 
of this suit, would not affoct the light of these 
plaiiitjfts, if tho\ were entitled to posst^ssion, 
from instituting and maintaining a suit for 
possession AkbapKhanv Turaban, 5 A.L.J 
G40 

KSTANTiKY, 0 T , AND BAm'UJI, J, 

(9) S 12 --Declaration, 'nat /ei, that a decree 
H rt'S p andulent ^Fut thei f chef— Court-fee 
hoio fo be aiysessed— Plaint ortguialli/ 
cutfeitlif framed — Suhseouent amend- 
ment, defective— llestorahnn by appellate 
Coint 

Lt H insvssan for the pl.iintilT loask not 
only foi a declaiatioii ih.it <\ decree obtained 
against him frauduient, but also toi a con- 
soquential n-lu'l, viz , (Mtluu toha\o the tiaudn- 
leiit ^decree set a«^de oi to have' a por^^etual 
injunction gi anted to restrjin the doc ice -holder 
from c'tecuting it (a) 

A suit foi a dcclrirattt^ii tlnit a deerct obtained 
agairisL the plamtiif was fi andulent, with a con- 
sequential relief, should ordinanh be \aluod at 
the amount for which the deeue sought to be 
set aside w.is obtained (6) 

Where the plaiyt v^is ouginallv coireetlv 
frajtied, but bj reason of an ur founded objection 
as to deficicucy of Couit-fec'^ taken by the defen- 
dant, the plamtiif withdrew Ins prayei for loii- 
sequential relief, which resulted m the di«- 
missal of the s«it on the ground of its not being 
maiutainalilo, the Higli Coi2rt in second appeal 
allowed Ahe plaint to bo amended and restored, 
to its original form. Thakur Pposad v. Pulikal 
Singh^B C.D.J. 486. 

MOOKETtJr AND CASrERSZ, JJ. * 

Refs. •— («) 25 G. 49, F (5) 11 C.W.N. 705, F, 


Specific Relief Act~(Con^i?|t(0d). 

(10) S. Jiii Proviso— Civ. Pro. Code, S. 278^ 
Suit for declaration of title to gittaclied 
property— No application for removal of 
attachment under S. 278 , C. P, C.— Smt 
not barred. * * * * 

The object ol the proviso to S. 42 of the Act 
IS to prevent a plaintiff from getting a decla- 
ration 111 one suit, and conscqueiiiial relief 
aftorwaids lu another. * 

hi a suili uhicli was merely for a dec-Jaration 
that certain land ij,ttaehod ,md sold m execution 
of a decTcc at tho instance of the defendant 
\Aas the propert} of the plaiutid and not liable 
to attachment, it was found that no application 
for removal ol attaehnituit had been made 
under S 278, (’ B C ^ 

Held, the priaiso to S 42 of the Act* did 
not applv 1.) the suit P. L. A. N AJlagappa 
Chetty Y Nazamat AJi Chowdhry, 4 L.B R 

2G3 

lliWlN, O C J • 

References Jj.B R. 1 , 1 L i;.R gg ^ 4 
B.H 75, H 

(lO-a) S ii:- Munastei ij d oKtfuutery 
land Pojqatiha qift oj l property to 
ponyyi— Whether smli qiji yiue'i donee any 
lujkt to yivpertii—\^herc d (nice's right is 
dispuled~W Ikd hot donee in such case has a 
cause uf action- Whetket suit lies to protect 
the 7 iqhis 0 } potbijyi—Wiiere suck gift i^as 
7nade before 187d— Whether jurisdution of 
Clint Court '> is barrel —Lower Burma 
J.and and Revenue Ad {So. 7/ of 1876), 
S« t{b)aud56. 

i: oued A for .i denial atoiv decree, under 
S. 42 of tlio Spccitic Relief Act, to do( laie his 
right with lospei t to certain land alleging that, 
in the yoai 12.3G B E , a monasteiv was built on 
it, and that it and tlio land around it was given 
bim as a i oqgahha gift , that, m the year 1‘261 
B K , the moiiasterv fell into disrtipair, and ho 
tried to pull it clown and build a new one on* 
the site and that the defendants tiled to prevent 
him from so doing. The defence was that the 
monastery was given as .1 pojgahha gift but not 
tho monastery land. 

; • 

Held that, as the gift appeared to have been 
made in 122G B.E , or before that date and long 
before the Lower Bufnia Land and^ Revenue 
Act came into force, by S. 4 (5) of the Act, 
nothing in Part II of the Act applied to the 
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8t»eoiflo Relief 

land and that tho land did not come within the 
provieione of S. 56 of tba Act ; and that, there- 
fore, the jurisdiction of the Civil Court was not 
barred with respect' to it. 

f 

HM %lso tbut, as the plaintiff alleged that 
he was forcihl> prevented from building a fresh 
mffnastery by certain persons, whom or whose 
representatives he sued and that, as the defence 
did not a’lloge that he was not forcibly pre- 
vented, but that the land did not be?o»g to h;in, 
in othof words, that his claim to the land was 
contested, there was at can sc^ of action, which 
was peaceful possession for the future. 

It was also urged that tho second Court was 
wrong in holding that, when i,ho gift of the 
monastery was made, the laud .vas included in 
the /;ift. 

Held that the second Court agreed with the 
first Court in its view of tho evidence, and that, 
as there was a concurrent finding of fact, that 
finding could not bo questioned on second 
appeal. 

It was further urged that the plaintiff could 
not sue in his personal capacity. 

Held that, as in poggalika gifts the person 
to whom the offering is made h.as a right to 
keep it, a priest, who has received a yogqahka 
gift, has a right to sue to protect his rights in 
it. Hpa Paw v. U Pyin Nya, 14 Bur. L R 277. 

Hahtnoll, j. 

(11) S 42— Suit for .specific performance of 
contract of sale, based upon award of arbitrators 
—Subsequent suit for possession, maintain- 
ability of See Civ. Pro. Codk, No. 66, 4 
N.L.R. 14. 

(12) S. 42— Sujt for dccUration of title - 
Property m possession n{ tenants — Receipt of 
rent not proved— *Maintaiiiabilily of suit. See 
Customs (Punjab), Inheuitance anu Soccrb- 

BiON, No. 16, 5 P.R. 1908 

* 

‘ (13) S. 42— Declaratory decree— Negativi* de- 
olaration- Declaration of contiugent right. 
See JURISDICTION (General), No, 4, 12 C.W N. 
777. 

a 

(13-a) S. 4,5~~~Calc\tlt^Uv,nic.\T^al Act (III of 
lft99, B.C.), Ss 88, 656-- Agreement for 
lease^Contraci— Calling of tenders, when 
obhgqforj/^Covennnl in a lease relating to 
the tenement— 'Mi\hd»>n\\xii~~^Matters of dis- 
creiton. 


Speoiflo Relief Jict^{Concluded)» 

Under S. 556 of the Calcutta Municipal Act, 
1899, the Corporation of Calcutta has the power 
to lease any property vested in them on any 
terms they think fit, without calling for any 
tenders in that behalf. 

Althougji a covenant in or in respect of a lease 
is a contract, yet, if the same relate to jhe de- 
mised premises and be not independent of them, 
then, m that case, tho contract in tho covenant 
does not come within the moaning of R. 88 of 
the Calcutta Municipal Act so as to make it 
obligatory upon the Corporation to call for 
tenders. In the matter of Jogendra Nath 
Mukhuti, 13 C.W, N. 129. 

WOODROFFE, J. 

(14) S. 45— Power of High Court to compel 
Board of Examiners to examine jproperlvf, See 
Attorneyship Examination, No. 1, 12 C.W N^ 
873. ' 

Spiritual benefit 

—whether the only principle of inheritance 
under the Dayabhaga School. See Hindu Law 
(Iniieritance), No. 4, 12 C.W.N. 611. 

Stamp. 

Memorandum of objection insufiiciently 
stamped — Defect not made good— 'Dismissal for 
default — Appeal memo also insufficiently 
blamped— Appeal. See Civ . Pro. Code, No. 309, 
4 N.L.R. ICR. ' 

Stomp Act (I of 1879). 

* (1) Signing, whether neceemry for execution 
-tVnslamiped document alleged to be in tl^e 
possession of defendant— Admissibility of 
secondary evidence. 

There is nothing to show that, in the Stamp 
Act of 1879, it was intended to exempt from 
stamp duty instruments executed otherwise 
than b> signing 

The plaintiff sued foi^ redei;^ption of a mort- 
gage, alleging that tho mortgage was recorded 
on a parabaik in the po.sscssion of the defen- 
dant. The defendant denied h|»vmg any such . 
document. 

t 

Held (1) that the parabaik doctiment, though 
not signed, was executed within tho meaning 
f)f the Stamp Act (I ©f 1879), then in force, ogiA 
therefore was not exempt from stamp duty ; (2) 
and that secondary evidence of tho contents of 
tho unstamped document was not admissible, 
though the defendant was alleged to be with- 
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Stamp Act (11 of 1899)-^Oon(int«0d). 

holding it. Mi Ta Y. Nga Sein, U.B.R. (1907), 
4th Quarter, Executicn— Signing, 5. 

' ^AW, j,c. 

References:- R. (1892--9G), I. 303 , D. 
B.R. (1897-ul), 11. 3C5, 421 ; U,B R. (1907), , 
Ex. Signing, p. 1, 26 1. A. 262 ; 19 B. 635, K . 

(2) Ss, 2 (^J) and (3), 67, Sch I, Art, JS - 
Bill of exchange — hhr&tof exchange stamped 
vnth one a uia -lfhethet stamp dutg nete*>- 
aarij on setond of exchange, 

A second of oxcliange, payable on demand, 
does nob require to bo ss tamped with a stamp of 
one anna, when the first of exchange has been 
stamped with a stamp of one anna. In re The 
Netherlands Trading Sociely, 4 L.B R. 320 
(P.B). 

IlfwiN, C.J , II\KTNOLr. VNT) OltMONH, JJ 

» 

(3) Ss. 2 {ti) and Sch I, Art. 5 {b) - Letter 
cofttainithQ statement of a uedit entry in 
Wilier* s a( counts, with rate of iniaesl, and 
a iromise to repay same with iilerest — ■ 
Memorand urn o f agreement — Instrument — 
Liability to pay duty. 

field (Ormond, J., dzssentinn) that a lettei, 
acknowledging the receipt of a certain sum of 
money, as having beou bon owed, two months 
betore, foi a paiticular period and at a parti- 
cular r.itc of iiiteiesb, and stating iliat the loan 
had boon duly entered in the writer’s hooks and 
that It will be lepaid with interest on the duo 
date, was an ‘‘instrument,” as defined in S, 2 
(14) of the Stamp Act, 1899, and w’as charge* 
able asa momorandwin of agrecmoiit^ undftj^ Art. 

6 (6) of the first schedule to the Act, with a 
duty of 8 anna? iu le Y. R. S. A. R. Raman 
Chetty, 4 L.B.R. 321^14 Bur L B« 292. 

luwiN, C.J., IIautnoll and Okmond, jj. 

References. — 21 Q.13.D. 352 , 2 Q.B,1). 484 
and 13 M. 255, R. 

(4j 8. 2, cl. 15-^Instfument of partition-^ 

Stamp 

Lists of monex bonds and lands prepared by 
members of a joint Hindu family indicating 
Yrhat portioif has gone to the share of each at a 
private partition whereafter they begin to live 
separate^, are to be deemed instruments of par- 
tition within the meaning of S. 2 (15) ofithe 
Indian Stamp Act, 1899. Ganpat Kriparam 
y. Supin Kriparam, 10 Bom. L.R. 7^=4 
M.L.T. 144 = 32 B. 609. 

SooTT, c J., Batchelor and^Ch\ubal, jj. 


Stamp Act (11 of 1899)-(C(yttinued): 

(4-a) 8. 5— Sec No. 10, infra, 

(4-6j S. 6 — See No. lO, infra. f 

(5) Ss. 12 (3), 36,* 61—Dramng two lines 
across the Jace of an adhesive stamp— Effect 
—Apptftlafe Court’s puwcrlo qeiesUonod- 
misiibiliiij oj dociinunut admitted by Court 

of first instance. 

It seems that the drawing of two lipes across 
tho face of an adhesive stamp on a document 
amounts th •^oh cancellation is required by 
S. 12 (3) of the Julian Stnijip Act (n). 

Where a document, on which a suit is 
brought, IS filed with tho plaint, and is a Jmit- 
tod in evidence in tho h’lrst Court without 
demur or objection, held, that objection to its 
inadmissibiliiiy cannot, under tlTo ctreu in stances 
of the case, bo raised iii the appellate (>)uit,(6i. 

No Older with rogaid to tbc stamp having 
boon mad(' in this case by the Court of first 
instance, S. Cl of the Act is inapplicable. 
Piran Ditta v. Mangal Siogh, 108 IMi. 1908. 
Rattigav, j. 

Refer emes — (o) 28 432, 0 iiom. L R. 

430, doubted. (6) 139 P U. 1890 , 2 V R. 1891 , 
24 B. 3b0, R 

(5-a) S. 23 — Sec No 9. infra, 

(5-6) S. 35 — Sec No. 10, infra, 

(6) S SC — Lfslruineni, insufficiently sLamped 
— Admissibility of instrument when not to 
be questioned — Acfniowledgment eiidencing 
a fresh contract— 

Held, that an mstrunnmt once accepted, 
rightly nr wrongly, in ovnlence <‘aniiot, b) reason 
of the special provisions c'’ S. 36 of ^he Stamp 
Act, be challenged on account of deficiency of 
stamp duty. 

Where an acknowledgment contained tho 
words “ and shall be paid,” held, that these 
words evidence a fresh contract furnishing an 
independent cause of action (a). Humayun Y, 
Wajid Ali, 11 O.C. 152. 

Greeven, j c. 

Reference — (a) 3 O.C. 195, D. ^ 

(6-a) S. SG-^See No. 5, sup^a. 

(7) Ss, 40 and 44— Duty and penalty recover- 
ed from person Jihng documents— Suit 
aqainsi Secretary of State y maintainability 

of. 

Cortaiu documents insafiiciently stantped were 
put in evidence by tho representatives in interest 
of the executants. The Collector fecovered 
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Stamp Act (II of ;?899)- {Contmued), 

Irom the persona filing thorn, the duty and 
penalty 8al(3 of their property. 2/efd, that the 
Collector ’r order was open to review by Revenue 
authorities, and no'^suit lay against the Secretary 
of State for rofrnd of penalty, roahbed. Held 
further, that the persons, who wish a document; 
to be admitted in evidence, are the persons from 
whom a Collector can realise the duty and 
penalty, and jf it is due from a third por^on, 
they can bring a suit and recover iL^froin him 
The Secretary of State for India in Council v. 
Basharat Ullah, 5 A D.J. 202- A W N. (1908), 
130.-=- 30 A 271. 

Knox, j. 

(7-a) S. 44 -See No, 7, 

(7'f>) S r>] — Soe No 5, supta 
b 67 — See Nn. 2. supta 

(8) Sch /, Arts, 1 and 0 [b) — Kutty in 
creditor account iooA acknowledging debt 
and stipulating to pay interest — Menuoan- 
dum of agreement chargeable icxtli duty of 
§ anna. 

Heldt (Ormond, cltsseniing) th.it an entry 
in a creditor’s account book, signed by the 
debtor and containing an ackno»loflginent of 
a debt, with the words “at a premium of one 
anna and six pies above the two months tavanai 
interest “ was more than a mere acknowledg- 
ment of a debt, as the particular words coiisti- : 
tuted a “ stipulation to pay mterost,” and 
that the document was a ** memorandum of an 
agreement,” chargeable with a duty of 8 annas, 
under Art. 6 (f»), Sch. 1 of the Act In re 
K. M. K. R. Kumarappa Chetty, 4 L.R.R. 330 
(F.B.) = 14 Bur. L R. 287. 

lllWIN, c. J., Haiitnoll and Oumond, jj 

Beferences .—35 C. Ill, and 2.0 B. 373, F , 27 
A, 284, Diss. and 2? C 757, R. 

(0) Sch, ly Art, 5, cl, {b). Art 1 and S. ^5— 
Hatchitta, containing stipulation to pay 
interest— *Ack no wledgment or agreement — 
Stamp-duty. 

fleld'that the document sued upon was not a 
mere acknowledgment of a debt, inasmuch as 
it contained a stipulation that the amount 
should boar interest at a certain rate, and 
should therefore have been stamped as an agree- 
ment or momorandtlirQC of agreement with a 
stamp of As 8 under cl. [b) of Art, 6 of Sch. I 
of the Stamp Act. Mulchand Lala Y. Kashibttl- 
lah Bistfas, 11 CAV.N.‘ll20-35 C. 111. 

RaMI'IKI, C.J , CaF1*L .8Z and SllAKFUDDIN, JJ. 

25 ii, 373, relied on. 


Stamp Act (II of 1899j— (ConcZwffed). 

(10) Sch. 1, arts. "5 and 43 and Ss. 5, 0 and 35 
—Contract notes, contf.ming provision for 
submission of disputes to arbitration, be' 
proved and stamped with dut^ of 8 annas Sec 
Aubituation , No. 4, 13 C W.N 63. 

(11) f, art, .53(c)— Stamp — Receipt for 
lent— Receipt for money p aid cut of* Court 
in satisfaction of a decice fvT rent. 

Although <1 receipt for rent of an agricultural 
holding is extmipt from payment of stamp 
undc'T ait 53 (c) of the Act, a receipt for pay- 
ment out of Court of money due undoi a decree 
for such rent is ijot so exempt Emperor v. 
Dungar, A. W.N (1008), 272-5 A.L J. 747 

^ Richards and Kauavat Hds\in, jj. 

(12) Sch, I, Arts Oo and /i3 -xConveyancc'^ 
Release, ‘ 

A docniiuMit which i« t»t>Ied as a icleasc, 
under Art 66, Schedule T of the Stamp Act, 
under which the eyecutant not only relinquishes 
his rights over aceitain portion of his property, 
but u'ccives a spccilic sum of money for the 
bargain, is a conveyance and is chargeable as 
siuli under Art 23 of the Act. In re Hiralal 
Nawalram, 10 Bom LR 7 10-= 4 M L.T. 146 
--32B 505 

ScoTa, c.j , Batciulou and Cjtal raj., jj 

St. 11 and 12 Vie , ch 21 and 40., 

See Insolvency Act 

St 28 and 29, Viet., ch 15. 

* S 3, interpretation of, by reference to repeal- 
ed Sk ‘21 and 25 Vict., ch.*. 105, S. 18 -•-Sec 
JuilISDlCIJON (of HUtH CouKi), No 1, 12C.W. 
N. 657. 

St 41 and 42 Yic., ch. 42. 

Sec Insolvency Act (S’l’. 41 and 42 Vic., 
ch. 42), 

Statutory charge. 

Suit by vendor for ^ne enforcement of pay- 
ment of purchase-money by sale of purch&ed 
property is a suit to enforce — differing from’ 
the lien which an unpaid i\jndor in equity 
possesses for recovery of balance qf put chase- 
money. Sec Limitation Act, No, 75, A. W.N, 
(1908), 71. 

Stei^in aid of execution. , * 

^1) Payment of process fees, unacconapanied 
by aify application asking Court to take some 
specific action, whether. Se^ Limitation^ Act, 
No. 131, A.W.]^. (1908), 74. ' 
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Step In aid of execution— (Co7tc2u(7«c2). . 

(2) Application ’^by decree-holder praying for I 
leave to bid at ealo and that amount hid by 
him may be bct oft against decretal amount, 
whether a— ,Soe Limitation Act, No. 127, 12 i 
C.W.N. 621. ! 

Sub-Mortgage. 

— ^ee Mortgage (St u-MortgaTtV). 

Succession. 

<1) 2 *^ 02 erty, iidc oj svcces- 

siuii apjdtfable to—Talukdar, ac(iuii>xt\on^ 
hy Succession 

Certain properties were .granted to (J by a 
sanad which proMded that it should descend to 
male hens only under the Jtile of primogeni- 
ture. Cr and his siicce.sscts accimrcd other 
property. 

Held that ’the devolution of the acquned 
projicrtv W'as not governed hy^the sanad. 

Held further, that a yemindar cannot make 
his property descendible in a mannci not re- 
cognised by the ordinary law to w’hieh he is 
subject (a) Rajendra Bahadur Singh v. Rani 
Raghubans Kunwar, 11 O.C. 256. 

Chamikr, j 

llefenmces — (a) L R. 17 J A 173 and I..R , 
28 1 A. 100. n \ 

(2) Succession to foreign state — Jurisdiction 
of Court in Briti^^h India to decide the question , 
as to who IS entitled to succeed Sec JuiiisiJic- - 
T 30 N (Genera n). No. 4, 12 C-.^V N, 777 

Succession Act ’ » 

S*e Act X or 1^465 *• 

Succession Certificate Act. 

See Act VII of 1881J. 

Suits Yaluation Act. 

Soe Act VII of 1887. 

Sunday. 

—proceedings of Mnpsifl «aken on, whether j 
viJiated—Applicability of Lord’s Day Act to , 
India, loe Practice, No, S, 5 A.L.J. 106. I 

Surety. * 

(1) Su%t‘*to Recover debt from surety— Admis- j 
stow by ^rinci 2 )al no evydence of amount of 
debt as against the surety. 

HeW/that, in a suit by a creditor to r&over 
the aaaouni of his debt from a person who had 
become surety for the debtor, an admission of , 
the •principal dejutor as to the amount of the I 


Surety— (Co/icitided). 

debt 1 $ not evidence as against the surety. Ram 

Bhajan Lai Y. Sheo Prasad > A.W.N. (1907), 
293-3 M.L.T. 62 = 5 A.L J. 142. » 

Aikman, .1. * 

Re/cr<??icc — 17 Ch. D, 6()8, , 

(2)— (if guardian — Lia-hility, whether extendi^ 
to guardian’s dealings' with pioperties other 
than those specified in ilio pt'tition for appoint- 
ment of guardian. See Gi'Mtoi* \^rD j\rtNOK. 
Nev 3, ]2«CAV.N ^fSl 

( J) Effei t of grp.rantcc contingent upon an 
(‘vciu w’hicli docs not JSappen. Sue TiiANbEiOR 
OF Pjiotm U'n Act, No 3(i, 14 Bur. L.R. 159. 

(,^j — Whether liable for acts and defaults of 
adrninistrafoi , who obtained l^^ttuis of admnus 
tration h\ fraud — Surety not p^lr4^ to fraud or 
eogmsanl nf it, Sci IjT'iijii.s ok AouiNis^itA- 
Tio\, No 2, 12 C.W N. 802 fP C.) 

(0) Obligation of J\1 itakshara ‘•on to discharge 

debt of father iiKurred as— Sk* Hjkdt Law 
(DhUTs) No 7,13C\V.N.9. , 

(6) — for performance of d(‘cie( after it bad 
bc(‘ii passed, liability in exet ution of — Security. 
Kco Civ. Pm* Code, No ir)5, 11 0.(J. 342. 

( 7 ) — for administrator— Whether guarantee 
continuing one— Extent of surety's liability. 
Soe Act V of 1881 (Prouate and Adminiktra 
tion). No 8, A.W.N. (1908), 288. 

(8) Liability of- S. 330, CPC., 1882 See 
Civ. Pro. G(J1)E, No. lOO-b, 143 J* R. 3908. 

Surplus collections 

Suit Pu' ludemption decieed — Second "Uit, 
fo) surplub t oUcctioiih made by mortgagee during 
mortgage, not maint.aii ible — Right to claim 
such ( ollections synchronous with right to r< deem 
mortgaged property. See ^loim.Ac.E (RKi»nMi'- 
tion), No. 9, 5 A.L J . 192. ^ 

Survey Map* 

—and map for private purposes— Compara- 
tive value as evidence Sec Fishery, No. 1, 12 
C.W.N. 334. 

Takarridar. 

(1) Takarridar— /SMCci?5sioit to Ins holding by 
his adopted sonSlaim by proprietary body 
of Mauzia 'lalwandt, Uehsil Dina Nagar, 
District GwdasyuT^^Land entered as 
Shamilat Dola-Adharitable (/t/if—Muafi — 
Occupancy tenant’^No analogy hetmen 
Takarridars and -Mukarndar of Bawalpindi 
-^Pun jab Tenancy Act (A'P ! of 1^7), Ss. d, 
6 and 69. 
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Takarrij ar — ( Co wr I uded) . 

In 1829 A.D. on8 S acquired some land as a 
obaritablo gift (Dharni Artb) from tbo Sikh 
Qoverniwent. 

In 1850, 8 received Munfi grant from tbo 
British Cibjvornmerb for his life, 

fi f • 

In 1875, on bis death the grant was resumed 
and an engagement for payment of revenue at 
full rates was made with his sori K, and be was ; 
recorded mTaharrida? /n the proprietary column , 
paying a smsll amount of rent (Ma\itgna) to the ' 
proprietary body. This entry was repeated m j 
the last settlement lf^OO-9 1 %iid was continued ; 
till B*s death in 1901 wlieii mutation was | 
effected in favour of B’s adopted f-oii K. 

JieW that, the term TaAariidar is neither ' 
defined in the Tunjab Tenancy Act (XVI of , 
1887) nor it falls within the definition of various i 
tenants detailed ihctein. , 

Jleldj also, that under the above circurn- | 
stances, Tahairidai cccupicb the position of a 
proprietor and not that of an occupancy tenant, 
and hkS adopted son is entitled to succeed him. 

Per Kensinrfion^ J.— R could establish occu- 
pancy rights under S 5 of the Punjab Tonanej 

The mere fact that the land has all along 
been shown in the settlement record as 
Skamtlai He A proves nothing, especially as in 
1890 Settlement Record R was entered in the 
cokiinii for proprietors. 

R’s Talarrtdari tenure has no analogy to 
that of MiiJfarridari of Rawalpindi District as 
explained in (a^. Budha Singh y Kanshi 
Ram, 120 P.W.R. 1908, 

KKNSlNnTON AND LaL Cl 1AM), TJ. 

Heference —(a) 10 P.R. 189G, li. 

Talukdar. • 

Rules of succession applicable to non-talukdari 
property —-Acquisitions by talukdar — Succcbsion 
See Sufi'EbsiON, No. 1, 11 0 0. 250. 

TankI- tenure * 

Revenue-sale — Act VJl of 1808 (IhO.), Ss, 1 
and 1^— Ejectment — Act XI of 1859, S. 29 — 
Subsisting title at the date of suit— 'Recogni- 
tion of title as ianlidar, it sufficient to give 
right of suit — Rev^nwe ” — “ proprietc-r " — 
Amount duo from tan/Jdar and p^iyable to 
Govern rnent—S.vlo bv Collector for Govern- 
ment dues, if leg; vi-fu/tAi-ienwrc, nature of 
settlement* of See Landlord and Tenant, 
No 35, TGliJT. 160. 


TftYeriB. 

— , members of divided, of* tarwad, whether 
bound by execution proceedings, to which they 
were not party, obtained against Karnavan of 
original tarwad. See Malabar Law (TarSvad), 
No. 1, 3 M.L.T. 109. 

Taxation. 

Attorney’s application for— of bis bill jf costs 
for business not transacted in Court, power of 
Judge to make order on. See PIiuii CouiiT 
Rules (Bombav), No G, 10 Bom. L.R. 76. 

Tenancy Act. 

(1) See Act VIIT op 1885 (Bengal). 

(2) Soe Act IX of 1883 (C. Prov.). 

(3) See Act XI of 1898 (C Prov ). 

(4) See Act TP of 1901 (N.W P.). 

(5) See Act XVI or 1887 (Punjab). 
Tenancy Validation Act. 

See Act 1 of‘ 1903 (Bengal). 

Tenant. 

(1) — by sulTerancc, whether icprcEcntetives 
of, can be convorttd, without their own consent, 
into such, by mere assent of lessor— Such re- 
pu‘seutati\e holding over after death of— wheth- 
er a tresi'asser. See Transfer of Property 
Act, No 79, 18 M L J. 26. 

(2) — .whether representative of tenant by 
sufferance, who enters after his death, is a, 
wiihin meaning of Art 139. Sec Limitation 
Act, No. 109, 18 M.L.J. 26. 

(3) See Lfasl. 

V4)— , right of, to jirovo that title of register- 
ed purihaser of zeinindan, claiming rent, 'Was 
declared void by competent Court. See Act 
VIII 6f 1885 (Bengal TenaI^cy). No. 11, 12 0. 
W.N. 622. 

(5) ATortgage by fixed rate tenant— Suit by ze- 
mindar to redeem it on death of such tenant 
without heirt — Zemindar not a person having 
. interest ” in pioperty. See Transfer of 
I PROPEitTY Act, No. 63, A.W.il. (1908), 210% 

' A 

j (6)— does not include rent-free grantee within 
I S 32, ol. 2, Agra Tenancy A^t. See Act II 
; OF 1901 (N.W.P. Tenancy), No. 2,» 5 A.L.J. 
I 734. ’ 

(7) See Ijandlord and tenant. 

TendA’. 

(1) Conditions of valid tender— Risk in tender. 
I See Transfer op Property Act, No. 44, 10 
i Bom. L.R. 203 % • 
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Tende v-->[Concluded), 

(S) Conduion ot proper - .SooContk 4 CT Act, 
Wo. 1,4M..L.T. 335. 

calhr.g of, if necessary in the case of 
grant of lease containing h. covenant. Sotj 
Specific Bk'lief Act, No 13-a, 13 C.VV.N. J29. 

TbakbuBt Maps. ^ 

(1)— ai evidentiaty value of— State fjieyit re- 
corded trt of parties— Kjje( t 

The presence at llie prcpdiation of, and the 
signing by the paitics or their agent of, <i 
that bust map may burly ho taken to he an 
admission by the parties of the boundary lines 
between adjoining villages. ** 

In this case the dispute w.is whether certain 
land belonged to tlic estate of dbhe plain till or to 
that of the dof» ndant. Plaint ill produeed 
bust and survvy m.ips for 1852 to 18.53, the 
former cont.iimiig a statimcnt in support of 
hia case The defendant produced a sui\ey map 
of the >Qars 1855 to 1850, in support oi bis ca.se, 
but failiid toprodiKo any ilia: bust map of the 
same year, Tt was found tliat the predecessor 
of the defendant had full notice of idle ihak 
proceedings, that he objected to the boundary 
line as laid down in the plaintiff’s map between 
their estates, and that the objc^'liou was dis- 
allowed, 

Ueld^ that the esidentiaiy value of the 
thahhUfSt map and the survey maps pioducod on 
behalf of the^ plaintiff was greater than that of 
the survey map produced on helnilt of the 
defeudant. Dunne v. Dharani Kantha Lahiri, 
35 C. G21. » 

MlTltA AM> CASrEUSZ, .J.J. 

» t •• 

Befetewes -2 W.R. 210, 21 W B. 115, 0 C. 
Tj.B. 805, 8 3. 975, 7 O.W.N. 849, 16 (!. 186, 
do, 291-30 I.A. 44, B > 

Timber. 

(1) —of particular description, grant of right 
to fell —Interest in .soil itself not granted-^ 
Grant of valuable forest rights— no sale of— 
Standing— movcabK‘ pi9perty— S. 3, Indian 
Registration Act— Immoveable property— Ss 3 
and 4, General Glauses Act, See Act VIII of 
1886 (Bengal), No. 24, 7 C.L.J 152. 

(2) —, sseimndar generally owns, on tenant’s 
holding —Tenant has no right^to cut and remove 
such timber — Zemindar not entitled to inter- 
fere^ wifh tenant's enjoyment of trees ou^his 
holding during subsistence of relationship of 
landloi^ and tenant. See Landloud^ and 
TENANT, No. ], 5 A.L.J, 99. 


, Title. 

(H Intention of parties that title should pass 
—Whether want of consideration will ijxevont 
It tiom passing— Iniention of parlies that some, 
though not what ihc\hed purported to pass, 
title should pass— ElTect. Sc^s Salf, No. 3, 4 
M.L T. 279. 

(2'— not distinctly stated m plaint or issue — 

Effect Soo Possession:, No 8, 4 M.L.’r. 341. 

> 

Toda giras allowance. 

(!• Tuda^Jlfas all ouancty- Execution of decree 
— Attachment pid sale ^vf the alhntance — 
What intercut in the dUouance is attachable 
— Civil Pioceduie Code (Act XIV of iSH2)^ 
S, m>-}Joviba!/ Act (KiZ ofJ887)/*S.6 
— “ Likelif to become due^^lnterp? etatwr>. 

A decree bolder, in extc.ution oi'lii decree, 
applied fni the .ittaobmcnt and sale f a tuda 
fjtras cillowiince, which tlio judgmeut-dobLor was 
entitled to receive periodic , ill) lioiii the Ooncui 
mcnl trcasuiy, and which was to bcoonio 
piyablu to him during the twenty years follow- 
ing the application ’I’lie lower Courts heUl'that 
the life-intor(‘st, of tiro bolclei, computed at its 
valuation for twenty yoais, could be attached 
and hold in cxecation of the decree — 

Held, rcvcrbing the. oidci, that it is clear 
from the language of S. 5 of Bombay AiA VJi 
of 1887. that it is not the lifc-inicif st of the 
judgment-debtor in a toda (jiras aJlow.inco liut 
something shoit of it that h aJbiwcd l>y the 
Act to 1)0 attached. 

The words “ mnne\ liLoly to 1 omo duo 
must be oNiaKled to the case wliei lor in- 
stance, during the life turn fd thi‘ judgment- 
debtor, a sum of money iS diiectod bv the 
Collector to be paid to him on account of a 
todaqiras allowance, not iinmcdiatelv , but on 
a date subsequent to the djjte of the order of 
direction, and the judgmcnt-dobtvir dies before 
that date, and to other oases tjf a similar 
chaiacter. 

Under what circ.uinstanor i monoy is likely to 
become duo on lu count of a toda (jiras allowance 
IS a question which cannot be answered exhaust- 
ively and must depend on the facts of bach 
case as it arises, Amltrsa^jg Mavsang v. 
Jethalal Maganlal, 10 Bom.L:R. 1201. 

ClIANDAVAKKAll AN» ifKATON, JJ. 

Tort. 

( 1 ) Neyligence—Alloiciiiq storm-uat^yr to flood 
another's land. 

3763 59 
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Tort— ( Co nil nued ) . 

A Municipaljty constructed a dam in a creek 
but by allowing a ditch ^ which was connected 
with the creek and which drained away ram 
water, to be filled up with rubbish of the town 
and the sluices ^t the dam to be choked up 
with woods, hilt, and such other things, the rain 
water collected in the creek was earned away 
and flooded the plamtifi’s propert’^ , 

Held, that the Municipality was liable for the 
misfeasance ; since it turned thcii^, woiks by 
their IV gligence into a nuisance (a) Rajenara- 
lal Maneklal y. Surest City Municipality, 10 
liom. Ji B. 198 

PHANDAVMIKAH AND KmGIIT, JJ. 

Ttefejences — (rt) 1 App. Gas, 250, , (1895j 

A.C 4;rj,20T*hjR 254, 

4 

(8) Jnjuri/ done to land byieten- 

txon oj water on defendant' s land — Such 
water not broujht h[f any ait of defendant 


Tort — (C ontinued). 

(4) Whether action for libel or slander will 
Ixe against accuse 1 pf.rsons defending them- 
selves-— ‘\fhetl^cr re^ly to notices of action 
are prunleyed— Libel— Defamation, ^ 

No action of libel or slandci lies whether 
against Judges (u), counsel (5), witnesses (cj, 
or parties for words written or spoken lu the 
ordinary course of any proceeding before «iny 
Oourl 0 ) tiibunal recognised by law. The 
principle on which this rule is based would 
seem to apply also to an accus'd pcMson, as it is 
essential to the admin jsliation of justice that 
those who are piolecting I heir own interests 
should hc‘ und^*? r*(, apprehension of an\ proceed* 
ing"^ from the opposite party (ri). 

A reply to a notice of action will be privileged, 
so long as it is confined to the matter in hand, 
IS relevant and it, not published « A. P. 

Pachaiperumal Chettiar v Da si Thangctm, 

18MLJ. ‘153 *4 M.LT 222.-S1 M. 400. 


Water was not brought on defendant’s land 
by .lyy act of his , but water which flowed on 
one portion of his land for the purpose o. pro- 
tecting another portion of his laud, was retain- 
ed by him, and as a result of such retention, 
damage was caused to the land of the plaintiffs 
which adjoined 

Held, under the circumstances, that the 
retention of water on defendant’s land jii 
order that it might not flow to another part, 
is not an act done in the natural and ordinary 
course of the enjoynuui of property which 
would protect him from being liable in dama- 
ges to the plainfiffh, if lujuiy h.id been done 
to his land Ramanuja Char iar y. Krishna- 
8wami Mudali, ;ni L T 308 = 31 M. 169. 
Whitk, c j and MiLLmi, j 

Beference ^2- H 472, /) 

(d) Suit against joint iort-feasors — Comijro- 
mtse between ylainti^ and one defendant— 
Such compromise no bar to a decree against 
the other tdefindants^ 

The plaintiff sued several defendants jointly 
to recover damages in respect of an alleged 
assault coniinitted on him b> the defendants, 
but entered into a com'^romise with oiio of the 
defendants. JTetd that this compromise did not 
preclude the plaintiff fr«n recovciing damages 
against the other defendants. Ram Kunwar 
Y Sheikh Aii Husain, A.W N (1908), 190. 

Rjci^AltDs. J, 

Reference So, and L. 647, D. 


Benson and Sankahan Naij{, jj 

References —{a) 17 AI. 87, B [h) 10 M. 28 
(35), R, [c) 30 V 222, B. (r?i i Oampb. 211, B. 

(5) Execution if decree for rent due Third 
person's property sold m execution— Thir d 
I jHrson filing decree-holder for damages - 
j Decree-holder liable, not for negligence, but 

I for ivronqfid act — Whether third i erson 
J oomluded by estoppel, 

j I 

' H, rented a serai from J?, the defendant, for 
stonng his macbmery. lie rented the serai for 
I four months, pa\ing one month’s rent m ad- 
v'aiice. The plamtiff, with the permission of H, 
store6.'*his turbine in the sfinio place Subse- 
quently, II removed his machinery, but the plain- 
tiff’s turbine remained in the •ierar. The de- 
fendant sued H, for rent* unpaid and got an ex 
parte decree against II, in execution of which 
he siild up the plaintiff’s turbine The plain- 
tiff then sued the defendant for the value of the 
turbine ; 

Held that the suit o(}uld not be considered as 
an action for tort on account of negligence, but 
that the defendant was accountable to plaintiffs 
in damages, though his wron^-doing was un.‘ 
intentionali as on an action forconifcrsiou. The 
question of contributory neglig&ce could only 
aiise in the case of an action based on negligence. 
•The plaintiff’s neglect, in so far as it exc\ised/.be 
defendant’s wrong-doing, could only^bo taken 
into account m assessing damages, by ref|uiring 
1 the plaintiff to prove strictly the damage suf- 
' fared by him. » t 
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Tort— (CowZwcforf). 

On the question whether the plaintifi was 
estopped by his conduct from alleging the 
iuthine to be his and whether he should beheld 
to ha\e represented it to belong to II, held that 
there was no representation by the plaintiff on 
which any reasonable man could bold that the 
turbine belonged to li, and that the plaintiff 
by omiflting to notify the goods to be his could 
not be hold to have intentionally per in it tod the 
defendant to behove the turbine to be H’s, and 
that he was not, therefore, estopped from 
alleging it to be his Parmeshari Das v 
Basheshar Nath, 120 P 11. 1008. 

Clauk, c j,, ATiD Reid, j. 

References —(a) 5 11. L R.App. 71 , 3 B. 74 , 3 
B.L.E. 413, and 11 B.H.C.K. 40, Ji (b) 20 C. 
296 (P.C.), F, 

(G)— committed by a. Hindu father— Decree 
for damages ag<iinbt the fatluiP — Son’s liability 
under the decree See HjmiuLasv (Debts), 
No. 5, 10 Bom L.R. 297 

(6-a) See Tuesvass. 

(7) Damage to two persons caused by same 
tortious act— Right to sue as joint plaintiffs. 
See Civ. Ihio. Code, No. 330, 1 Smd L R. 181. 


Trade. 


Trade pioteclue society’s business, i! condu- 
cive to public welfare. See Libei . No. 2, 12 

C.W.N.1053(P.C.) ^ 

Trade-mark. 

{] ) PassvKj of goods — Admilsilelttg o f ^vid^e nee 
of intowi — Intend to deceive 


I 


I 


I 


The gcricial prinr iple applicable to passing off 
cases is that “ no bodv has tlje right to repiesent 
his goods as the goods ‘of rt(nnebod\’'elsc” ia). 
In jiu acL-t)!.* for ,tn injunction to resttiiin the 
tiade-juark, or mark if the (iofendant's goods on 
the face of them and baiung legard to thi^ sur- 
rounding ( jrcuinstance .1 aie ( alculatcd to deceive, 
e\jdeiioe to piove the intention to deceivers in- 
admissible as being utincccssar> the “ lule being 
that a man must be taken to bA\e infcnded the 
reasonable and natural c onscquem'bs of his own 
acts ” Where' the dc'fi'udant .idoptcd a trade- 
mark identical with that of the plaintiff, which 
trade-marlv was cab ulated to deceive and 
there was oMdcncc to sh(»w, that some jierson 
was actuall> deceived, held, the plaintiff^ was 
entitled to succeed without a necessity foi him 
to pro\e an intention to ueceue (6) and to obtain 
an injunction (i). Munna Lai Serowjee Y. 
Jawala Prasad, 35 C 31 J 


(8) Wrongful attachment of pai tnorship pro- 
perty— Right of individual member to sue foi 
damages. See Partneiisiiip, No 14, 2 Smd. 
L.R. 20 • 

Tout. 

(1) District Magibtrt^to dc,clarmg a person to 
be a tout — iprocodure — Personal iinjuiiy nect#*- 
sary^Opiiortuniiji to show caia.-^e. Se® Act 
XVlIl OF 1879 (Legal Piuctitio^^ers), Nti 2, 
12 C.W.N. 842. 

• 

(2; Declaring a pcisou to be tout — District 
Judge to take evidence hiiiisclf — Power to direct 
Munsif to take it— Opportunity to show cause 
— Procedure when Munsif suspects a person to 
bo a tout. See Act XYHI of 1879 (Lec.al Prac- 
titioners), No. 7*, 12 C*W.N, 843 (Note), 

, (3) Order declaring certain persons to be 

. touts— Applicatvm to High Court under S. 15^ 
24 and 25 Vic., Cap. CIV— Application to 
Division tionch — Whether Bench compe- 
tent to dispose of application. Sec Act XVIH 
OF 1879 (Legal Practitioners), No. 8, A.W.N. 
(i5o6), 379. * * 

Towefr of silence. ^ 

Grant of land for, within cantonment limits. 
See Sativb States, No. 1, 12 C.W.N 465. 


Fletcufr, j 

Rejetenecs — (a) (lH9o) A. C. 109, A’. (5) 1 
Ch 893, F. (c) 1 Cb 135 and 1 Ch. 211, Ti. 

(2) IJica(h-~~Ri(/ht of fnauufactuier to sve — 
Title of ashiqnee of trade-mar L atthout 
business — Pleaditujs ~ Statement bifijlaiidxff 
not admiHed bq defendant— Proof 

It IS tijte laiv that an assignment of trade- 
mark, without tlic busuiesn, confers no effective 
right. 

An at lion for breach of trade-maik does not 
lie at the instance of tlij} manufacturer who 
supplies articles, w’licn anothcT firm carries 
on the actual husiuess with the articles supplied. 

The manufacturer may be interested in the 
success of the firm which de fadd carries on the 
business, but this cannot put him in the shocif 
of the latter in vindicating the latter’s right 
against wrong-doers. 

Where a statement b\ a plaintiff is not ad- 
mitted by the defon^nt, the plaintiff, if he 
ignores the point, docs bo at his peril, for the 
defence puts him to prove his title. J. Uilman 
& Co. Y Cesar LeuVa, 33 C.W.N. ^2. 

Lords Robertson, Atkinson, Collins, ani> 
Sir Arthur Wilson. 
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Tipade*niark->>( 

4 

(3) Defendant infringing certain combination 
of letters, designs, and, numerals as forming 
plaintiffs* trade description— Exclusive right of 
plaintiffs by user and reputation — Imilanon, 
whether Oikely to ^mislead ordinary purchasers. 
See Act TV oS' 1899 (Mf.kchandisk Marks), 
No 1, 4 M.L.T. 306. 

Trailer cars, 

— whether vehicles with springs “ piopellcd 
by electricity,” within the ineariin(; «*f Sc)i.,VT, 
Cl. 1 otthe Madias City Municipal Act, 1904. 
See Act III of 19t)4f {Madras (3jty Munici- 
FAUTIES), No. 2, 18* M L J 119. 

TranWer. 

( 1 ) Transfer illugal pnrp^'So— Illegal pur. 
pose nevir earned out — liight of ivi.dur or 
Jiis lu‘ir$ to recover [ropirty tran^fened-^ 
Condition foy exercise of light — Jiumenuf 
proof in such a ca^e—TruMs Acl^ 1882, 

Where cortaiii owners of piopcrty Iransfoired 
it forjhe illegal puiposc of deftating cieditons, 
which purpoho was never taruud into exocuuon 

that the \ondor could not icoovcr the 
property from the > endec m possctsion, with- 
out proving that the fraudulent purpose of tin' 
parties to the sale was never earned out , .iiid 
that the vendors heirs were in no beiici posi- 
tion than the vendor. The vvord^ of S. HI of 
the Trusts Act, 1882, clearly indicate th.it it 
IS lor the plain tiHs to make out that the fraud 
never got beyond the stato of intention, and, 
m the present case, the defendant having the 
benefit of posse*>sion, themaxim paridelu to 
potior est conditio pof^sidentiH'^ applie^^. Ragho 
Atmaram y. Purshotam Jairam, 4 N.L K. 20. 

Du A KE- Brock MAN, o.c.j 

References .-(a) 20 M. 023 (325) , 23 G. 4(K) 
(474), R. 

f2) Validity and effect of— of mam land — 
Reg. Vi of 1831— Subsfequent enfranchisement, 
effect of. SeepNAM, No 2, 3 M.L.T. 243. 

(3) - tor illegal purpose not carried into cxe- 

cutiour- Contract to sell bv transferee— Suit 
for specific performance of contract— Right of 
the transferor to icsist suit on the ground that 
transfer Wds bonami Bknami Tiiansac- 

^ TioNS, No, 1, 3 M.L.T. ill. 

(4) Conditions under which— by absolute 
occupancy ^Jrenant of ms holding can bo avoided. 
See Act IX of 1883 TT^ ''TAncy Act (Central. 

^ Provincmi^I] , No. 2, I N.L.P. 46. 


Tra nafer— (Co ncl uded) . 

(.*>)— of moveables— Grantee under contract 
having no right to soil obtains right to ^fell ' 
trees — No stipulaiion for beneficial u^e df tQi|[ 
— License to enter and taketiecs awajr, 966 
Act Vlll OF 1885 (Benuak), No. 24, 7 C.L.i:; 
152 

(G) — of 5udge who had given decision on some 
question only— Successor’s giving judgment 
contrary to predecessor’s not pro)»er, \ hous-h not 
illegal, e'^pecially where axipC'd lies- Successor 
to Ti'-ojien decided (lutbtion oid> when errer 
IS obvious ar.d patent. Sec Moi\TUA(j.e (Uki>kmp- 
Q’Ion), No. 3, 41 V Ij.H. 1098. 

(7) Husband’s debts Wife f a' isfyiiig them 
in his lifc-timc— Voluntary payjne',t-Traiisfer 
of husband’s jiroperl.y after his death —Transfer 
not for p.ivment of debts and n- t Innoing on 
heirs— Equity— Ijiability .opiiy the tudisider- 
ation monev Scf' HindI" Law (Diobis), No, G, 

5 A L J 339 

(8) — of ooL-upancy holding, not fransfcrablc 
b> local custom or usHge, not void— Bmeing on 
the parties and poisons clrniuing through 
them — Voidable only at landlord’s option See 
OccoPAxNCY noLTUNn, No. 3. 12 C W N, 1086. 

(9) — of chance of an lieu I'ppirent, validity 

of -Mutation of names or transfei of possession 
cannot pnss title, where register d deed is re- 
quired. See Transfcu of Properiy Act, No, 3, 
11 0.0. 301. * 

(10) Validity of j'udgment written after 
tiansfer of Judge. Sec Cm. Pro. Code, No. 107, 
14 C W N G82. 

» * ‘ 

Transfer of Property Act. 

(1) S^- 3, 6t5 and 50— Vendor’s lien for unpaid 
pu rchase- money— Salc-defid containing full 
acknowledgment of purchase-money— Mortgagee 
taking the mortgage without notice of unpaid 
purchase-money— Estoppel. See Sale, No- 1, 
10 Bom. L.R. 403 

(1-a) S. 6 (5)— See No* 22, mfra* 

t 

(2) 6\ 6— Hindu law — Transfer by a Hindu 
reversioner of his reversionary interest. 

Held, that it IS not competent to a Hindu 
revcLsiODcr to transfer his reversienary interest 
expectant on the death of a Hindu widow. 
Jagan Nath v. Dibbo; A.W.N. (1908), 284. 
Richards and Oriffjn, jj. • 

Referewe -25 I.A. 183 = 21 A. 71, F. * 

(3) S. 6 (a)— Estoppel— Recital in a deedt 
effect oft in an action collateral to it^ 
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Transfer of Property ket— {Continued), 

t 

^ Promise — Transfer of the chance of an heir- 

ap^arent, validity^ of —Mutation of names 

, -^Possessions transfer of— Evidence Act^ 

, ■' S.*215. 

, Helds that a transfer of the chance of an 
heir-appnront suc«^eodmg to an estate is invalid 
and cannot operate to transfer any miorost in 
the property (a). 

Held further, that neither mutation of names 
nor transfer of possession can pass any title 
where the law requires a rcgi^stered deed {b) 

Where a distinct statement of a particular 
fact IS made in a roiital of a bond and a con- 
tract IS made w»tb refeience to that recital, 
holds that the part} making the statement 
would not bo eslop]ied* from d^isputing the fact 
so admitted in an action not founded cn the 
deed biit wholly collateral to it (c). 

Held pIso, that a promise iitt being a icpre- 
sentatiou as to an existing fact, cannot by itself 
bo the foundation of an estoppel — Bajrang 
Singh V Bhagwan Bakhsh Singh, 11 O.C. 301 

OflAMlKU, J C ^ 

Befereuces ^[o) 31 B. 105, F, 31 G, 607 , 13 
C. 202 , 10 A. 133 ; 29 A. 1G3 , 10 H .L C 191; 19 
Oh. 1) 342 and LB 13 A 0. 523, ii. (6) 26 C 
81, B (e) 14 A. and E. 781 , 6 H. and N. 520, 

B ; L H. 2 Oh. D 72, aP 2 rovvig 8 M. and W 
209, ’F. 

• 

(4) S 6 {a]'-Widou) suing foi declot ation of 
her absolute otpnetship under husband's 
Will— Alleged rev%tsioners entering into 
razmatnah aclnouledging her absolute 
mghts — Subscqeient release by iuch*iwer- 
stuners- Whether release anything more 
than agteemeni not to distutb— •Whether 
compromise a transfer of a spes successionis. 

As a right must always he on the one side or 
the other, the fact that the right is on his side 
is not by itself sufficient for a party to set a‘^idc 
a compromise entered into by him on the sup- 
position of a doubtful rigtt. 

There is nothing illegal in a Hindu widow 
acquiring fall o>;^nerehip in any piojiortv under 
a will ; and a razmamah or decree recognising 
that right is* therefore, not illegal. 

A Hindu widow brought a suit, as the sole 
owT^et of her husband’s property under his will, • 
against hhr husband’s brother and some otilers, 
who ware executors under the will , for a decla- 
ration that she had become solely entitled to 
the possession of^tbe property and for other 


Transfer of Property 

reliefs. A razinamak was entered into by which 
the suit property was acknowledged to^ be the 
absolote property of the w idow in accordance 
with the terms of the will. A decree was pass- 
ed ill accordance with the terpis of the razina- 
moh, and a deed of release was executed^ by the 
reversioners. A suit w'as brought lo recover 
these properties bj the son of the testator’s 
brother, as reversiorici , alleging that the rn^t- 
namah was invalid for misrepre«?entation and 
coercion • » 

* 

f/eld, that the it'ceptnncy of the release deed 
was not an acknowledgment of the existence of 
any right in the releasor, hut amounted only to 
All agieement(er) not to disturb the wid('W in the 
enjoyment, of the proporty alisolutely find that 
theie was nothing tt) f euotenanVo ibe \jcw that 
the razmamah and thf release should be treaj.cd 
as ( ITeeting a tran^^fer of only a chance of suo- 
tcs'-ion or successi nits to the widow, winch 
was imapahle of transfer hy viitne of S. 6 (a), 
Tiansfer of Property Act, and, thenfore, illegal 
and invalid. Olati Pulliah Clutty vf E. 
Yaradarajulu Chetti, 18 M L J. 409. 

WhITK, C a., AND B\nkauan Kaik, . 7. 

Beferentes — (a) 2 Sch and J^efr p. 68, B , 

;J0 M. 260 , 24 ]\I. 265 , 20 1^1. 31 and 28 M. 84, 

D. 

(5) Bs. 19 and 21 — “ Vested ” and “ contin- 
gent” defined. Bee Rkc.istkation Act, No. 3, 

89 P.R 1908 

(5-a) S. 21 — -Bee No, 5, AMpra 

(6) B. 4i — Buit for pre-riiiptioii— Decree for 

foreclosure on airujitgage h> oslensible owner 
— Fiflc( t on right of prt-c iptioti. Bee Viiw- 
KMUTioN, No. 25, n 0 C. 20 ^ 

(G-a) S 41— See No. P-n, infra, 

( 7 ) S , 4 H — Kbtopx el— Befif cremation — Trans- 
feror- -Subsequent acquisition of lights 

The rule of law underlying S 43 of the 
Transfer of Property Act *is that, as between 
the transferor, and the transferee, Cbc transferor 
cannot plead subsequent title to the land trans- * 
forred, if ho had induced the transferee to pay 
money for the transfer. The principle is an 
extension of the rule of estoppei. 

Whore a person who ha^ merely a ghatwali 
interest m certain lanS mortgaged it on the 
representation that it was his jagir^ and he 
subsequently got a moharan title to it . 

Ueldt that on a decree for sale upon the mort- 
gage, the moharari interest of the mortgagor 
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Transfer of Property Act— (Continued). 

< 

passed to the moi'tgagoc. Mokhoda Debi y. 
Umesh Chundra BanerJee> 7 G L.J. 381. 

4 

Mitua and CaBPEUS,51, j.j 

(8) S. i3— Mortgage— Decree foi sale— Portion 
of ' property comprised in a mortgage ac- 
quired by moitgagor subsequently to decree. 

The whole of a certain house wa-:? iiiortgjigod, 
the inorl^gdgor having at the inn c an interost 
in only a fractional share in it The mortgagee 
sued, and obtained a decree for tho'Vale of the 
whole house. Aftci^^that de(,*(‘o was passed and 
partially executed, thri moitgagor in virtue of a 
partition acquired the n'lnaining interest in the 
house. Held, that section 1 1 ot-t lie Transfer of 
Property^ Act applied arid that tin' der ree-holdor 
was competicut^^to continue execution of his 
decree against the niortgapor’s after 'icr|uncd 
mtercst. Durga Das v. Muhammad Ismail, 
A.W.N. (1908), r)5. 

iJANEIlTr, J. 

Iteferemc -18 M 10*2,7'. 

(H-a) Ss. -fS and tl— Rights of hub-morsqagee 
— Whethei suo-mortnogc is tiansfer of 
immoLeablc pt oyet ig—Mqmiablc luoUqage 
— Preference ovei legal nwrtga/jf'^ whete 
latter is not tahen with notice of prioi 
chat ge— Notice, actual o? constrncUie 

\ suh-inof tgagee has not iriereh the rights 
against the moitg.igo debt \ 'lUb mortgage 
comprises, (nj the per'^enai tosenant of the sub- 
nioitgagoi, (b) the triiiHfer of thoongmal inort 
gage debt and niorlg.iged propcrt> vMth tlie 
benefit of all powcis and leimdial eianses con- 
tained in tlie oiigmal mortgage and (c) m Eng- 
lish moitgagcss a power of sale. 

Held, thiiTcto^ , that a man who assigns a 
m irtgage or .sub int^ircaje'’, doc-, fian'fer im- 
moveable property within the nieannie ot S. 43 
of the Art. 

The mere fact of a»peison dopODiting certain 
title-deed^ whib aimther is sutbcient evidence 
of a rcproentation that he authorised to 
transfci th piopertv to which the deeds refer. * 

ft 

S. 1 1 protects a purchaser or transferee foi 
value without notice, and there is no such 
provision in it as i>, found iii S. 43 , requiring tho 
transferee to taKc reascAiable tvoe tr^ ascertain 
the power his tiuu'.foior to give a clear 
title. 

There no auihont’ for the proposition that 
a transferee is to be Impatod with notice under 


Tranifer of Property Act-- (Con^inu^d). 

S. 43, if he has not exercised the utmost care 
in investigating his transferor's title. 

Equitable mortgages are not entitled to 
preference over legal mortgages, unless the 
latter bo taken with notice of the prior charge, 
and such notice may be either actual or cons- 
tructive. knd a person must be held to have had 
con>tructive notice of a prior mortgage, if such 
mortgage would have come to his knowledge, 
had he exorcised the diligence of an ordinarily 
prudent man, and if the facts show that he did 
not exercise such diligence, Maung Ba Tin 
y Maung Po Kin, 14 Bur. L.R. 329. 

TMooun, I. 

{9) iS. /}0 — Jicssor and lessee — Payment of rent 
by lessee in good faith — Liability of the 
lessee to pay lent to the rightful own^r. 

()nthcl4feh December, I89b, w'ent into 
possession of certain propcity as moitgagoe , 
and on the same da> he let tln^ property to the 
defendant for twelve years. S after some ye.ars 
died, and Ins intprost as mortgagee survived to 
his younger biother R. Thereafter Rdied , and 
since then S’s widow (i took possession of the 
propertv and managed the same, and got her 
name pl.iccd on the lhata as the owner of the 
property. She also recovered rent from tho 
defendant for tlio years 1902 and 1903 ^Tho 
poison wlio was really ontith'd to the property 
at R*s dcatli was iiissistoi, iho pjfciutiff. She 
sued to rccovci iciit for the vears 1902 and 1003 
from tlie defendant on the ground that (1 had 
yo authority to receive rent and give a discharge 
for th(i same. It was found, that the defendant 
in making tho pajmeiit to O had acted in good 
faith and had no notice of tho plaintift’s in- 
tcre.st in tho property v 

Held, that the defendant was not chargeable 
with tho rent sued for, as S. 50 of the Transfer 
of Propertv Act, 1882, applied to tho case. 

The language of 8 50 is general. It applies 
evim to cases where there ha? not becn^an 
assignment by the lessor during the tenancy. 

Kaveriamms^ Putta Hegde y. Lingappa]^ 
Rama, 10 Rom. L R. 1190 

Basti* Scott, c.j. and CuANffiAVAUKAR, j. 

(10) S. 51— Vendee compelled to give up land, 
•purchased by him, iielonging to widow* owning 
life estate— Value of improvements offooted by 
him in good faith to bo given to him. See 
Hindu Law (Adiknation), No. 2, 17 M.L.J. 
622. a 
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Trantfer of Property ket— (Continued). 

(11) 5. — Lis pendens — Sa/e during the 

pendency of swt-^Seivice of summons not 

ejected— Ejjcct of 
o 

When, after the institution of a suit for pre- 
emption, the vendee sells the property, the sale 
cannot, having regard to the provisions of S. 52, 
Transfer of Property Act, affect the r4ght of the 
plaintjlSf, to the decree which he might have 
obtained in the suit, as the purchaser takes the 
property subject to the result of the suit (a) 
The fact that the vendee i-tlls the property be- 
fore service of summons does not make S. 52 
inapplicable (5). Ghasitey y. Gobind Das, 5 A. 
L.J. 477-A,\V.N (1908), 22f. 

Si \NnK\, i I , ANO llANimjl, J 

liofprenecs — (a) 27 A. (5) 29 A 030, 

IL 

(12) H d2—'J ransfci aftei deuce and before 
appeal filed bs })o\)(}ou^Appcal—?Hnal 
deu cc 

'rhe fiincUon of an appellate Court is not 
under tiio (lodo d Civil Procedinc (1882), the 
tinal decree in I be case , and the piocecdmgs in 
the appellate Court must Uiercforc bo treated as 
fi continuation of the proceedings in the lower 
Court 

It iR not open to a defeated suitor to fJc an 
appeal immediatelv as he has to obtain copies of 
tbe decree and judgtrcni and be ought not to 
suflor for ttie delav imposed liy law Tbcic is 
tio reason vvbv thi-i delav should prejudice him 
111 this respett any more than the dolay.s due 
to adjournments or stay of piotecdings ^ 


Transfer of Property Act — [Continued). 

A transfer of property, the considerations for 
which are separable, part being for valuable 
consideration and part for the intei^ion to 
defeat or delay other •creditors, is valid and 
enforceable with regard to the part ..jvhich is 
for valuable consideration. * ’ > ♦ 

\ mortgage was executed for a total sum of 
Bs. 8,500 It was found that Bs. 4,853 was 
actuallv .advanced by thq^ mortgagees, the 
evidence as to this bahfnce, Rs {1,0^7 was ex- 
tregielv si^jxcious and seemed to bo for the 
purpose of d< ‘ 1 *^ 111 ^ another creditor who had 
obtained a decree on a Jtutchitta, 

j Held, there ougbL to bo a mortgage decree on 
the footing of Rs, 1,853. being the prnicipal 
money secured (a). 

I * 

Tbe part), on whom the c // //a o? pi oof lies, 

I must, in order to succeed, establish, at leant, a 
I pi tma Jane cii^c. Ho cannot, on faihiie to do 
j so, take advantage of the weakness ot his 
j ad\er.sar> 'sense Rajani Kumar Das v. Gour 
Kishore Saha, 7 C L ,1 580- 12 C W.N. 781. 

Ml nev AM> C^sjU'.usv jj 

1 * 

I nefereiues - (a) 24 C. 825 and 23 M. 184, 

(15) S faith ransfei not lu qood 

, faith voidable ei on thowfh unlh coimdeia 

■ lion — Single < i editor cn tilled to maintain 

( proceedings to avoid J niudnlcnttiansfeis. 

* Held that, even wheio there is soinc(on-.idera 
I tioii. Hie transacti -n will bo avoided uudci 
' S. 53 of the Transferor Ibopcrty Aft if the 
t element of good fmlh s not present (a). Karmal 
j Das Y Chet Ram, 11 *() C. 197. 


The law of li^ pendens in eoif»tay i^ ' 
founded on the neecssity, if possible, of a inial ' 
adjudication, and it is unjust that <i plaintiff 
should be prejudiced any acts of tlui defend , 
ant subsequent to the institution of the suit { 
and with notice thereof Setta Goundan v. j 
Muthai Goundan, 4 M H T. 77 -31 M. 208. | 

iMunuo and Sankaua.n Naiu, jj. 

jieferences — 20 W B. 2(.‘5 ^.nd 28 23, F 

(13) S. 52- -Mortgage suu, it a suit in respect 
of an interest in immoveable property— Conten- 
tious suit. '‘Sqp Ins i’FNdkns, No 1, 8 C L J. 
163. 

J14) *19. 53— Defeating w delaying credilurm 
— donsidey ations for transfer separable ' 
•^If whole transfer void — Onus of 'poof — t 
Prmia facio case— Tfeaftnejss of adiersary*s 
4^ase. 9 ' 


C-HAMIFlv < li J’l \ J Ch, 

licferences — (a) 10 M > 34 C 0!)J), l£ 

(IC) S 53 he thrr mortgagor ca7i tale oo- 
lectwn under — 

The moitgfigfus c.innot tHke the objection that 
the mortga'fc was to dtft'at or delav creditors. 
Such objection can be taken only bv tha 

fiedilorb. T P Asan Kani Ravuthar Y. Aru, 
Aru, Somasundaram Ghettiar, 4 M.L.T. 

(>G -31 M. 20r>. 

WAixfS AM) Sankauan Naiu, jj. 

• 

(17) S 53 — Rights safe-guarded by proviso to 
stjction See MoutciAcjk (CtKIukral), No. 1-a, 
A.WN, (1908), UG, * . 

(18) S. 5 i—S ale- -Non-payment of consider- 
atim sale nevertheless complete t 

In a sale of immoveable property,** non-pay- 
ment of the purchase-money does not prevent 
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Transfer of Property kc^(Cont%nmdY 

the passing of tbo^ ownership of the purchased 
property from the vendor to the purchaser and 
the pui^ihaser can, notwithstanding such non- 
payment, maintain a surt for jiossession of the 
property.^ BaiJ Nath Singh v. Paltu, A.W.N. 
(1908), 88^5 96=30 A. 125. 

Stanlky, c j., and Baneiui, j. 

Refere^ices —11 A. 241 , 2 li. 547 ; and 23 B. 
525, F. c * . 

(19) Ss. 54, 129--Transfcr of^irndicA'cabl*- ^iro- 
perty bj Mahomedan to ins jvife for dower and 
mheiitance is a sale wjthin S 54, Tran-*fer of 
Property Act — Not a hiba bil ewaz — Gift with- 
out consideration only exempted from operation 
of law of gifts, by S. 129 of Act See Maho- 
medan LXw (])(>- Eli), No 3, 13 C.W.N. 160. 

(20) S. 65 — Sco No. 3, supra, 

(21) S. 55, Cl, (1) (6), (4j {h)--NatuTe of 
vefidoFs lieu — Veu<hir*s possesstov whether 
adverse^Ouus of proof , 

Botji in England and in India, under the 
Transfer of Property Act, the vendor ’ k hc^n for 
unpaid purchase money is non -possessory. He 
is only entitled to retain the title-deeds and to 
a charge for the unpaid purchase money, 

Even assuming that the onus of showing 
that the possession of unpaid vendor was not 
adverse rests upon the vendee, held, that, in 
that particular case, the onus was sufiiciently 
discharged by the extract from the village 
accounts, which showed tbit after the convey- 
ance, the putta was tiansferrcd in the name of 
the \ondcc (a). Yelayuda Ghetty v Govinda- 
samy Naicker, 17 M L.J, 450-:30 M. 524-8 
M.L.T. 10. 

White, c.j., and Wallis, j. 

Reference .—(a) 229, R, 

(23) S. 55 (1) (g) and 5 {0,- -See Salk, No 2 a, 

4 L.B R. 224. 

(22-fl) S. 65 (4) (5) — Nature of suit by vendor 
to enforce charge for unpaid balance of purchase- 
money— Duty of vendor as prescribed by S 55, 
Transfer of Property Act. See Limi’L’aticn Act, 
No. 75, A.W.N, (1908), 71. 

(22-5) S. 66 - SeJb No, !, supra. 

• • 

(23) Ss. 55, 6T, 81 and*88 — Morigage^Bona 
fide purchaser foi value of part of the lands 
convj. rised in a priori mortgage-- Right to 
insist on other lands sold fifst — Mar- 
shalling, 


Transfer of Property Act* {Continmd). 

On reading the two Ss. 66 and 81 of the Trans- 
fer of Property Act, it was held, that a pur- 
chaser of one of the lands comprised in a ftrst 
mortgage has no right to insist that tbe^ other 
lands comprised in the mortgage should first 
he sold before selling the land that ho pur- 
chased. L ^ 

It ma' however be pointed out that, under 
S. 88 of the Tran&fer of Property Act, the Court 
may order that a portion sufficient to discharge 
the plain tiff’s debt be sold, and if the part not 
sold 18 sufficient, and if the plaintiff cannot 
possibly be prejudiced by such sale, it may be 
open to the (’ourt t.o direct in the decree itself 
^ts sale before the other property. 

Further, in execution of a decree for the sale 
of all the lands, tlie lands not sold may be sold 
fir.>t, and if the sale- proceed? ar^ sufficient to 
discharge the plaintiff’s debt, the sale of the 
other lands m.iv^'be stopped. Kommineni Ap- 
payya v Mangala Rangayya, 3 M.L.T. 287 
(P.B.)*18M L.J 220. 

Whit)., C.J., Walltr and Sankakan Nair, 

J.J 

Refeienes --5 M 387 , 11 C. 268 , 37 A. 436 ; 
31 C. 95, F, 20 3\r. 217 ; 7 A. 711 , 22 B. 30 
(P.B.), n. 

(24) 4 S. 08— Deed of mdemmty^Prnperty 
mortgaged — Hypothecation. 

Oertriii) persons sold certain property to the 
plaintiffs. The vendors executed a Wumento^ 
indemnity on the game date agreeing that, if 
an\ prior lien or charge should bo disclosed, 
the> would repay the whole money with inter- 
est, and tbo\ h\pothocated certain property to 
secure repayment for the purchase money The 
vendees were dispossesFoil. In a suit to enforce 
the hypothecation in the dbcument of indemnity, 
held, that there was clearly an engagement 
w'hich gave rise to a pecuniary liability and 
tb.*it the terms amounted to a mortgage withm 
the moaning of S 58 of the Transfer of Property- 
Act. Niaz Ahmad v. XNangu Lai, 5 A. L.J. 
723. • 

Richards and Griffin, ,tj. 

Reference .—33 A. 28, li. * 

(25) S. 68— Security bond. Sae 'Registra- 
tion Act (III OF 18T7), No. 1, 3 M.L.T. 317. 

^ (26) Ss. 58, 59 and JOO— Mortgage and ftharijje^ 
difierifticc between. See Compromise, ]Vo. 2, 7 
C.L.J. 492. * 

• 

(27) Ss. 58, 67 and 68— Usufructuary mort- 
gage^Temporary sale vsHBh pomssioft as 



m 
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wmity fi»r dku<-SiAt for taU^AgpUea' 
Hotto/ jpnnciplMo/ Transfer of Property 

Act 

t 

A certain persCn borrowed a sum ol money 
from plaintiff, and as security therefor, tem- 
porarily sold certain land to’ her with a promise 
to re- take it on payment of the consideration 
money and the ven^dor put plaintiff in posses- 
sion. Sometime after, the borrower vendor 
entered on the land without the plai^itiff’s con- 
sent and was in wrongful possession. Plaintiff 
sued for a decree for ejectment and for posses- 
sion or in the alternative, for * recovery of the 
amount lent, to be paid within a time to be 
fixed by the Court and that, in default, the land 
be sold and the proceeds applied towards satis- 
faction of the amount decreed. Held^ that, 
the transactions amounted to a usufructuary 
mortgage within the definition contained in 
S. 58 (d) of the Transfer of Property Act Though 
that AjQjb yras not in force, where the land was 
situated the principles of that Act w^ro appli- 
cable. Applying the principles of Ss. 67 and 63 
of that Ac|i, there could be no decree for sale. 

The decree for sale passed by the Lower Court 
was therefore set aside iincl a decree ejecting the 
defendant and putting the plaintiff back in 
possession was passed. Shwe Lok v. Ma Selk 
Raung, 4 L.B.R. 222. 

HARTNOlili, J, 

t 

* Beferences — 11 A. 367, 24 G. 677; and 12 M. 
109, Z?, 

• 

(28)— S. 69— S. 17 (6), BG()%stratiim Act, 187^ 
^-Instrument known as ^mortgage' — '\kdue' 
of right, title or interest in immoveable 
property created ihei eby— Interest does not 
become principal, * 

For the purposed of S. 17 (6), Registration Act, 
under S. 69, Transfer of Property Act, as it stood 
in 1901, i.0., before the amending Act (No, 6) 
of 1904 came into force the *va]ne’ of the right, 
title, or interest inimmtA^oable property created 
by a mortgage is the principal money secured (a). 
^Hence in order to see whether the special kind 
'of instrfiiment kifbwn as a mortgage requires or 
does not roryiire registration it is not necessary 
to atoertain V^hat the least sum recoysrable 
under the mortgage is (b), 'From the simple 
fac| that interest is calculated in advance and» 
made payable along with the principal *at a 
eertairib specified period, it cannot be regarded as 
principal. The proper presumption therefore 


m 

Xmitav of Fvopert^ iict— (Olniintied)* 

ip^^that the worrfs **^principal money, secure^ 
were deliberately inserted in S. to 
interest is not to be t^ken Into account. Ofumii 
V. Lahanoo, 4 N.L K. 86. 

# * 

H. F. Stanvon, a.c.j. * im * ' 

Befetences —(a) 19 C. 623; 5 A. 447(451)J 10 
C.P.L.R. 10; and 21 M. 141 , relied on, (6) 5 M. 
119, and 23 M. 106, D, 10 C^ 82, 26,C, 179; 33., 
263 ; 3 Bom. L.R. 133, B, * 

(99) S, *6^-^ Attestation, when valid— Indian 

Succesnon A(4* S. 30.9 

» 

Thoie is no attestation unless the act of sign- 
ing by the person who executes the document is 
done in the i>reKence of the attesting witnesses. 
The thing must bo done in tlw presence of the 
man who in future will bo able to {'esrify that it 
was done • 

The pro\ isions of S. 50, cl . (3) of the Succession; 
Act cannot be made applicable to ^other Acts 
as though they appeared in an Interpretation 
Act. Those provisions have a special bistcry 
and follow the provisions of the Wills Act, 1 Vic* 

C. 3d; and it would not, bo justifiable to apply 
them to other Acts, 8hamu Pattar V. Abdul 
Khadir Ravathen, 3M L.T. 300«18 M.L.J. 
2l9=^3lM 216. 

WaI^LIS and San KARAN Nai», JJ. 

Re/eteuces C. S'lC, a#C. 190, 33 0. BBi; 

7 C.W.N. 160, Jl ' ; a," B. 91; 90 A. 69, Diat. 

(30) S. 69-Deed— Execution of deed— Absence 
of attestation— -Stgnaf^e by the miter of 
the deed— Signature by Begistrar under 
S.63-A oj the DeUthan Agiuulturists' Belief 
Act (XVII of 1879 ) — Xot valid attestations, 

A deed of inorLgagG boro at its conclusion the 
signature of the writer of the deed and also the 
I signature of the Sub-RogisUar under S. C3-A of 
j the Dokkhan Agriculturists’ Relief Act, 1879, It 
, was not separately attested by two witnesses 
as required by S. 59 of the Transfer of Property 
Act, 1882. 

Held, that neiftier the one nor the other »ig-* 
nature can be treated as an attestation : and the 
deed, therefore, was notvahdty executed. 

An attesting witness is a witnese who has eo&Of 
the deed^ executed and \|;hq signs it as a witne$s 

(a), Ranu ShiYji Savale v. Laxmanvi^ 

Rrisbna, 10 Bom. L.B. 943. 

Scott, o.j,, and GHandavarkab, 

Beference : -(u) lO C. and F. 840, F, * 
8768--.-6*1 
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Tranifev of Property ktt— [Continued). 

(31) 8. 59— Zurpeshgi Patfca-^^iiestoiton— 
Document executed by purdanashin lady. 

Where it appeared, from the evidence of the 
< attesting witnesses to a Zurpeshgi paUa execu- 
ted by a >purdanfshin lady, that the witnesses 
were present in the room where the lady signed 
the document, but that she was behind a purda 
or screen at the time when she actually aihxed 
her signati re, 

held— per Bretts that, bavin^<?[ c^^gard to 

the custom of this count , there was a suffi- 
cient compliance with tjie provisions of S. 59 of 
the Transfer of Property Act (a). 

Heidi on appeal under the Letters Patent, 
(Bampinii C.J. and Mitra^ J.)—tbat there was 
nothing td show that the attesting witnesses did 
not see the Inky sign the deed, and that, more- 
over,' the Court could not interfere at this stage 
with the concurrent findings of three Courts on 
a question of fact. Harmongal Narain Singh 
Y. Ganaup Singh, 13 C.W.N. 40. 

BdMPIYI, C.J. AND MmtA, ,1. 

Beferences:-^27 C.190; 4 C.L.J.41, Ifi C. 19, 2i. 
(31>a) B. 59 — Bee No. 20, supra. 

(82) S«. 59, lOO-^lnstrimient invalid as a 
mortgage for want of attestation ^No charge 
created under S, JOO, 

An instrument," ;which cannot operate as a 
mortgage for want*of due attestation as required 
by S. 59 of the Transfer of Property Act, does 
not operate as a charge under S. 100 of the Act. 

Samoo Patter y. Abdul Sammad Saheb, 31 

U. 337. 

Wallis and Sankaiian Nair, jj. 

Beferences : — 33 C. 985, F , 7 Bom. L.R. 934, 

B ; 17 M.L.J. 39; and 24 M 397, Cons. 

( 33 ) 8. 65— Mortgagee knowing all circum- 
stances ofmortgdge-Ivijdicatiun of contract. 
The contract which was said to have been 
broken in this case was a contiact to be implied 
by reason of S. 65 [a] of the Transfer of Pro- 
perty Act. The contract in qiiestion was only 
io be inferred in the absence of a contract to the 
contrary. It was 4^und liowever that the ap- 
]^llant (mortgagee) knew all the circumstances 
when he took his ^mortgage. 

Meldf it was roason.^bl^ to infer that tl^ere was 
an understanding between the parties that the 
mortgagor did not contract in the terms of S. 65 
(a). PaPMUPama Pattar^B son Kpishnan y. 
Kunhunn^ 4 M.L.T. 437., 

, Munko aki) PiNifjSY, j;r. 


Tpanafop of Ppopopty Act— 

(3d-a)S. 67— See Nos. 23 and 27, supra and 
No. 71, infra. 

(34) Ss, 67 and 99— Momy decree infavqpr of 
mortgagee— Transferee of money decree— 
Sale of mortgage property— Ss. 232 and 233 
of the C.P. Code—*Attachment of mortgage 
property for money decree. 

A transferee of money-decree obtained by a 
mortgagee is prohibited from selling the mort- 
gaged property m execution of such decree, as 
the transferee, by virtue of Ss. 232 and 233 of 
the Civil Procedure Code, takes the decree sub- 
I ject to the conditions proscribed in S, 99 of the 
Transfer of Property Act. The fact that it is 
not open to the transferee to institute a suit, 
under S. G7 of the' Act, as he is not the mort- 
gagee, does not relieve him from the condition 
of not bringing it to sale otherwise than cinder 
S. 67 of the Act (fi). 

There is nothing in S. 99 of the Act to prohi- 
bit the attachment of mortgaged property. 

Jeevarathanam Moodaliap y. Spinivasa 
Hoodeliap, 17 M L.J. 503=3 M.L.T. 107-31 
M. 83. ‘ 

Benson aind Wallis, jj. 

Beferences — (<i) 27 A. 450, Dm , 9 Bom. 
L.R. 728, Jppr. , 22 C. 813, B. 

(35) Ss. 67 and 99—>Sale of mottqaqed pto- 
per ly otherwise than under S. 67 -Void o) 
voidable— Bentedy by application or suit— 
Jurisdiction — Bight of redemption — Civil 
V Procedure Code, 8 . 244 — Sale, confirm- 
atitn of 

Held (by the Full Bench), that a sale held in 
contravention of the provisions of S. 99 of the 
Transfer of Property Act^ is not a nullity, but 
an irregular and voidable sale. 

Such a sale can be avoided by an application 
under S. 244, Civ. Pro. Code, before or aftoi 
confirmation of the Balc,^on the ground that^ the 
provisions of S. 99 of the Transfer of Property 
Act have been contravened ; but, if the applica- 
tion is m^de after confirmation,^ the applicant 
has to prove further that, owing to fraud oi* 
other reasons, ho was kept in igsioi^ince of the 
bale proceedings and the proceedings prelimi- 
nary to sale. ABhutosh Sikdap y. Beh^pi Lai 
kiptueia, 11 C W.N.' 1011 (F.B.)=6 C.L.J. 9C0 
=35 C. 61. 

BaMPINI, C.J., BbBTT, MiTKA, WOODKOJ'Fi; 
AND MoOKBRJBE, J,7. « , 
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Tramfer of Frgperty kct--(Coniinuedi, 

(36) 8, 68-^Mortgaged ^^ro^rty destroyed 
7i7ider compulsmt and security rendered %n- 
^sufficient^Bemedy of mortgayee—^Verbal 
agreement by mortgagor to give another 
mortgage — Mffect — Guarantee contingent 
upon an event which does not happen — 
" Effect, 

Plaintiff advanced money to ffrst defendant 
.011 the security of a house standing on Govern- 
ment leasehold land, the second defendant 
being surety for the payment of anj. deficiency 
which there might be, if the house when sold 
did not rca^^se the aniounAdpo on the mortgage. 
The Government tierminated the lease and 
allowed the first defendant compensation and 
leased her another site. Jhc first defendant 
built a house on the new site partly with the 
materials of the house on the former site. This 
newTiou^e was mortgaged to the third defendant. 
In a suit to enforce the moi1»gage on the new 
house it was hold — 

(1) that the plaintiff had no claim on the new 
house , 

(2) that his oul\ lemedy was to sue the 
mortgagor personally for the debt as provided 
ny S. 08 of the Transfer of Property Act ; 

(S) that the circiinistanoos did not con^^titute 
a case <»f transmutation of the mortgaged pro- 
jx^t} into another form ; 

(4) thiit, if the first defendant had promised 
to give ancj,ther mortgage over the new hou^e, 
the \erbal agreeinent could not prevail .igamst 
the registered deed to the third defendant ; and 

(5) that as regards the second defend.ipt, 
liis^guarantee was contingent upon event, 
which had not happened and ho was not lialile. 
Palaneappa Chetty Y. Ma Shine 11 Hm. L E. 
lot). 

Fox, C.J., \Ni> H^uiNonL, j, 

(3C'fl.) S. 08— 'See No. 27, stepra. 

(37) S 68 [c)---JFlvjlit of usufructuary mort- 
gagee to recover rntyrtgage money by sale of 
mortgaged pi^jpei iff 

Where an usufructuary mortgage deed pro- 
vided for the lecovery of the amount due 
“ from the mortgaged property,” the Court 
granted a ilecree for sale of the property where 
the mortgagee, being dispossessed of the mort- 
gaged property, sued for the recovery of the 
iijlfirtgitge money. Narpat y« Ram Sarah 
Das, 5'a.L.J. 130=A.W^N. (1908), 70-^80 
A 16iJ. ^ 

Stanley, c.j., and Bubkitt, j. 

mferences A. 4 ; A.W.N. (1905), 226, R, 


Transfer of Property kck^Continued), 

(38) Ss 75y 85 and 96^I)uty of Court when 
all interested paHies are before it-s^Two suc- 
cessive simple Yiorf^ages— Second mortga^ 
gee's right to dec? ce for sale sulked to firsts 
7nortgage — Calculation* ofmarnowfi payable 
for 7 edeemwg prior 7)iortgage, 

Where all tho interested parties arc before 
the Court, it is the diity'Bf the Coprt, if it can 
do so, to make a decree which shall deal finally 
vnth tl/o •question between them a.nd shall 
preclude the nc;^essity of further litigation for 
tho enforcement of an^ right arising out of tho 
mortgage or mortgages in question in the suit. 

It IS tho right of the prior mortgagee to re- 
quire the hocoud mortgagee*to rede'eni him or 
submit to a sale of whatever inferest ho holds 
in the propert> (S. 75); and the decree*must 
give effect to this right, unless by doing so it 
unnccSssarily deprives the second mortgagee of 
any right of his own. 

S, 90 of tho Act does not support the view 
that the puisne mortgagee is not rcijuired to 
redeem tho prior mortgagee when the'latter is 
a part) to the suit (a ) . 

I Tho amount <o be paid for redeeming the 
I prior morigago must bo calculated on the 
mortgage amount, but not ofri the money paid 
b> the aNsignoe of the first mortgagee (5) 

Cangayam Yenkatarama Ayer v. Henry 
James Colly Gomparty, 1 MLT ^^97- 13 
M.L.J. 298. 

WhITV, C.J., ^ND Milu k, j. 

Refeiences - (a) 30 0 599 , 29 A 38b, D (6) 
20 M. 120, Appl. 

(89) S. . 7G — ‘ Oontiact- to the contrary,* 
interpretation of 3cc!» Conkticuction (ov’ 
deeds). No. 4, 18 M.L.J. 81 

(40) 8, 7H—~Ejl%sU'7icc of gross negligence — 
Failure of prior mor!>gagee tg get possession 
of title-deed — Delay in registration. , 

The existence of gross negligence, witljin tho 
meaning of S. 78 of the Act, must be deter- 
mined according to the circmnstances of eacti 
case, and one of the eircomstanccs bo be taken 
luto consideration i«f tlJat, in this country, 

I universal registration exists, l«*ailure on tho 
part of a prior mortgagee to got possession of 
I title-deeds is not, therefore, m the Absence of 
reasonable explanation, necessarily to be impu- 
! ted to him as grJss negligence (a). • 
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Of PlropeviV Aot^(C0ntiiuedl 

Dehy i» getting the mortgage 
which had^thC/ efieot of enabling thd nxox^agoe 
to effect a second mortgage, would hot&alife 
Ihe prior failure to obtain the 

possession *of titlsKdle^ds amount in law to gross 
negligence. RADgasawiny Raiken ir. Anna- 
mala! tfodali, 17 MXJ. 499»3 MX.T. 87« 
31 M. 7. 

Walus\»d MilleA, w. 

Be/ere»ges :—(a.) ^i O.W.Nr760, 7. 

H.Ii. 186 ; L,K. 26’, Ch. D. 482 >9 Hare 449 , 18 
B. 444, roAiWd to ; 12 Wf. 429 , 13 M. 883 , 12 
M. 424 ;^16'lil. 268.; 4 M.H.C.E. 369, D. 

(41) ’S. 7li-r^ortgagt — Not%ce--TUU-deeds-~ 

faille to obtain title-deeds is 
' gvoes negligence, ^ 

A me^e failure to obtain the title-deeds would 
not amount to gross negligence, within the 
moarnug of S. 78 of the Transfer of Property 
Acte ISttnttsawmy Raida v. Rajagopala 
Oioity^ 4 MX.T. 217. 

ABTSOLO WstlTE, C.a., AND S\NKAEAN 
KftB, J. 

Beference —3) M. 7, Jh\ 

(42) S, Sl-^^Beoree foi sale of the mortgaged 
property and recovery %f necessa't y jrom the 
mortgagor — G0ift^trvjciion. 

Where «a decree upon a mortgage directed 
the sale of the mortgaged property, and if 
necessary from the 'defendant, held the words 
“ if necessary” in the decree cannot be constru- 
ed as giving the decree-holder the right of 
abandoning his claim against the mortgaged 
property in order to create a npoessity to proceed 
against other property. A necessity contemplated 
by the decree a n#*ccssity of proceeding against 
other proi>erty, or the mortgagor pefteonally, if 
the mortgaged property, proves insufficient to 
realise the amount due. MAntji KAmojl v. 
GhodimaUa « Ramamurthy Pantulugaru, .3 
MX.T. 335. 

* 

, MinLF.B AND Munuo, jj. 

Reference -—29 A. 869, JR, 

•^42-a) S. 81— See No. 23, supra, 

(43) B, S'i-^M.arBhalling — Contribidion^ 

Mortgagor and moflfagee. 

* Therre is.<j£othing in the provisions of the 
Transfer of Propert> Act .to support the vi^|) 
thatf as between a mprtgag^e and the holders 
of equity of redempton, |he mortgagee is 
boUnil to dtstrinuto his.d^ht r^ably upon the 


TramiFev at Rtopeviy Aiil-^(Cpnfinited). 

mortgaged p^rtto (a)f Knuarl 

Qhowdliiwwii V. and 

AdeMy Oo., Ui., 7 0.i:>X 974; / 

^ « 

BAMFINX, and SttABFtJDDIK; 

Ee/«r«»ew:— 29 M, 217'; 890, i’* 30 0. 

76S; 1 C.L.J.' aW; 8 O.L.J. 671=*88 0. 618^ B. 

(44) 8, Si^Ttnder^ reguisitee of ^Mortgagee 
seeUnq pom^ion^Bedemption, 

In a mortgage deed^ after enumerating several 
contingencies, provision was made on the happen- 
ing of any of them in the following 

Notwithstanding anytlSng contained to the 
contrary, the mortgage-debt, for the time being 
oWing on the security of these presents, shall at 
once become payable, as if tbe due date, or ex- 
tended date, if any, bad elapsed, and, in thch 
ca'se, all such nghte and remedies sbull be avail- 
able to the Banker, as will be available to her 
under the term of these presents, upon default 
being made in payment of the principal moneys 
or interest, and all other moneys hereby secured, 
and the banker may, in such event in her dis- 
cretion, without any further consent on the 
# part of the Companj , forthwith enter upon or 
take possession of the mortgaged premises, or 
an,^ of thorn of which she is not already in pos- 
bChsion,” 

Owing to the happening of some qf the con- 
i tingencics, the plaintiff claimed that the debt, 
j owing on the security of the mortgage deed, 
had cecome pa> able, and that she was entitled 
to enter upon and take possession of the pre- 
mises xflortgaged to her. She* contended that 
the expression as if the due dale had elapsed*’ 
not only served to accelerate the due da^c, but 
also to fix the amount of t^e mortgage money 
at what it w^ould have been, if,% fact, the due 
date b^ad elapsed.^^ The defendant alleged a 
I tender of the mortgage money to plaintiff’s 
attornies and refusal to accept the same, and 
claimed to redeem tbe pfoperty. 

Meld, (3) that the words ’ as if due date had 
" elapsed * Were used mevely to accelerate pay- 
I ment, and they could not be construed to cover 
the further amount that would hgivc* beeil ^e 
; on tRI expiry of the,due date of the mortgage, 

• (2) That the tender was not good, as the 
plain tilt’s attorney^ disclaimed authority to 
receive Jit. * 

(3) That the defebdant was entitled to re- 
deem the property. * * 
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Tvanif ev of Fvope?ty Aot^CowtiuMwd). 

A tetidermustbe msiadis eiibier to the prifaci-^ 
pol whose btisinesB It is to consider it or to his 
authorised ai^ent, and a' tender made' to a per>* 
soli who disclaims, Authority to‘ receive it is 
made at the maker^a risk (a). lOal Rnttonbai 

The Pvaaev loe Factory, 10 Bom* L.R. 203, 
. «-32 B* 521. . , ^ 

JbNXINS, C.1. ANO BATCHBtiOft, J. 

ReferBnces :~(a) (1843) 1 C. and K. 3G ; (1833) 
IN. and M. 398, jB. 

(45) S for sale on a rnort- 

gagffi— J^ar^ws, 

Whether or not S. 85 of the Transfer of Pro- 
' perty Act, 1882, refers solfely to persons interest- 
ed in the equity of redemption, it is not essen- 
tial to join’ as a party defendant, in a sltit for 
sale on a mortgagfe, a persi^n whose interest in 
the moitgaged property, if it exists, would be 
antagonistic to the claims of both mortgagor 
and mortgagee (a). Khalratl v. Bannl Begam, 
A. W.N. (1908), 100 = 30 A. 240=". 5 A.L.J. 004. 

Rich A EDS, j, 

« 

lUftronco (a) 83 C. 425, ll, 

V 

(46) Si' 83-^Mortgage smt-^Fartie^Omii>s%on 
to join all tJie heirs of a purchaser of mort- 
gaged property mthxn time^Effect—htmt- 
tatton-^^H^otice-- Apportionment of debt. 

Where, three days before the period ot limita- 
tion would expire, % mortgagee instituted a suit 
on his mortgage, making the original ^nort- 
gagors and onS out of several heirs of a purcha- 
ser of the mortgaged properties defendants and 
the latter in his written statement, filed after 
the period of limitation had expired, objected 
that the suit was not maintainable by reason of 
the other Heirs of the purchaser not having 
been made parties ; 

Held, that the su^A could not be dismissed on 
*the ground of defect o! parties unless it was 
found that the plaintifi was aware, at the date 
of the suit,* of the interest of these persods in 
tke mortgaged property ; 

$ * ^ 

Held further, that the proper procedure was 
to ^.dd these heirs as parties, and, if it appeared 
V that at the date of tHe suit the pl^ntill*wa 3 
not aware of their interest in the property, to, 
alcertaih what proportion of the dc^it was due 
by the heir who bad been madi^a party in time 
And to pass a^decree against his share for that 


Ti^anifev of Fropesty Act— (Co»tfnt«d>, ^ 

amount (a). Basiriifldiii^BfetRras V. Bebondvo 
Batb Biswas* 12 O.W.K. 911. ; 

1, O.JF,, AND RyVBS, J. ** 

* 

H^renets :-(«) 18 A. 100 ; 7 O.W.N. 723- 
80 0. 766, iJ. ' m 

(47) 8, SS-'Morigagee cannot release part of 
mortgaged land and seek to enforce entire 
claim on otMr portions — Persons against 
whom no relief is claimed^ smt not liable to 
* , dismissed under S, 8,5, for non-jouufer 
c/— 'RfiifeJ ajjordej, to plaintiffs iit such 
cases. » 

A mortgagee cannot release a part of the 
mortgaged land, and then seek to enforce his 
entire claim upon anoth^ portY>n in which 
third parties have become in ^rested as assig- 
nees of the equity ofredemption. ^ 

Wheie no relief is claimed ogamst the persons 
interested in the portions of the property mort- 
gaged, held, that the Court is not bound to 
dismiss under S. 86 of the Transfer of Property 
Act, a suit for not joining such persons in the 
suit (a). 

The plaintiffs should, m the suit, as brought, 
bo allov/ed to recover what is due to them, not 
exceeding the amount rateably due on the 
property they proceeded against. Ponnttsami 
Mudaliar y. Srinivasa Nblckem 31 M. 333. 
Benson aku Hilube, jj, 

Bef&iences .—(a) 29 M.'217 ; 28 A, 174 ; 10 M. 
487 ; 30 C. 755, H. 

(48) S. S,j^ Mortgage— Suit for sale on a 

mortgage - Parties, ' . 

Ih^a suit for sale on a mortgage, the ordinary 
rule IS that a pl^mtiff mortgagee cannot be 
allowed so to frame his suit as to draw into 
controversy the title o4 a third party, who is in 
no way connected with the mortgage, and who 
has set up a title paramount to that of tho 
ihortgagor and mortgagee. Joti Prasad Y. 
Aziz Khan, A.W.N. (1908), 263* 

Rich Aims and Griffin, jj. 4 , 

References ‘-33 C. 426 ; 32 C. 746 •,^and A.W. 
N. (1908), 100, It, 

(49) S. 86— SLortgage of*joijpt family property 

executed by fathej<!at#ne-^I)ecrec for foreclosure 
—Sons not made ^rties— Right of sons tp 
redeem. See Hindu Law (Alienation), No. 10, 
A.W.N. (1908), 106. V , 

(50) S;* 85— Applicability to the Bui|jab.'^Qe 
M0ETCAGE (General), No. 13, 64 P.r: 1906. 

* A 
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f rMfltev ol Property Act— (Conrt/wd). 

(61) S# 85— Suit by prior mortgagee— 

mortgagee not made party— Suit for redemption 
by the Bate of interest. See MoaTOACE 

(Rkuemption), No, 22-tt, 19 M,L.J. 

** {6l-a) ?>5—- No, 38, supra, 

(62) Ss. 86 and 87— Nature of proceedings 

Under section — Whether suit is to he re- 
garded ps pending until decree is made 
absolute— Appeal, ^ 

Proceedings, under S, 87 of the Transfer of 
Property Act, are regaVd^d hs ‘the Legislature 
as a continuation of the suit referred to in S. 80 
of that ^ct. Therefore, a mortgage suit must 
be held to be pending, at any rate, until the 
decree condttional^referred to in S. 86, lias 
been made absdlute, or ui^til the payment made 
by thjt decree has been validly niadc, as the 
case may bo, ^vhero the point in issue is, wheth- 
er an appeal lies from an order made m th(‘ 
course of such proceedings (a). 

S. 87 *of the Transfer of Property Act dots 
not contemplate the framing of a separate 
decree in the event of payment being made, as 
ordered m the decree conditional. Ganpati y. 
Daji, 4 N.L.R. 158. 

T)KAKE-BKOOK1V1A^, J.C 

References .—(a) 2 N.L,R, 178, P, ] N L R. 
14^1 , 3 C.W.N. 750, R, and 3 N.L.R 56, not F, 

(63) (S. ST— Fcfreclosuie decree, sums paid by 
the mortgagor towards^Order absolute, 
application for, in lieu of a lor iron of the 
decretal amount— Money paid by the mort- 
gagor to discharge a portion of the decree 

Ileldj that where a mortgagor jiays onJy a cer- 
tain sum under a fon flosuro decree but fails to 
P“.y up the whole and a* application is made by 
the mr rtgagee foi an order absolute to foreclose 
the mortgaged propcityin lieu of the unpaid 
portion, the mortgagor cannot ask the Court 
that the sums paid by him under the decree 
should be returned to him before the decree is 
made absolute. Syed Fida Husain and another 
V. La)a ehbanga Mai, 10 O.C. 354. 

Ohamihr and Sandkus, j.cs. 

(o3-a) S. 87— ScoNo. ^^psupra, 

• (53*6) S. 88-Sco No, supra. 

(54) Ss SS^and 89‘-‘'€ivtr Procedure Code, 
S. ssss—hlxecution of dt rm— Alleged pay- 
ment out of Court mi <mtified. 


, Transfer of Property Act— (Confinwed). 

; Applications for an order absolute for sale 
under section 80 of the Transfer of Property Act, 

! 1882, are applications for the execution of the 
three under section 88 of the Act (a). To stich 
applications section 258 of the Code of Civil 
Procedure is applicable, and bars the recogni- 
tion of paynients made out of Court iiJ'pursn- * 
ance of the decree unless such payments*^ are 
certified to the Court in the manner prescribed 
by 'the section. Hakim Singh Y. Ram Singh, 
A.W.N. (1908), 103=:6 A.L.J. 272 = 30 A. 248. 

Aikman and Kauamat Husain, jj. 

References — (n) 18 4. 278 ; 25 M. 244, H, 
(b) 28 M. 473, F , 24 M. 412 , 8 C.W N. 102, 
Diss. 

(55) Ss 88,89 an>d93—Vsufructnary rnort- 
i gage— Decree for sale in default ofpavWipnt 
I on fiued date— Payment after such date — 
j Delivery of possession made to mortgagor— 

' Mortgagee not applying for sale when ousted 
— Mortgagee suheequent to ouster contesting 
I delivery of possession to mortgagors — Pro- 
ceedings subsequent to decree for sale, nature 
• ^ of—8s. 2, 244 and SIO-A, C.P.C.—Fffect 
of default on position of mortgagor after 
^ de<ree for sale— Hate of interest, 

' On .1 decree dnecting sale, in default of pay- 
ment, of property usufructuarily mortgaged, 

I the inortgagot paid the mone> , some months 
, after the fixed date, into Court with an appli* 

I cation in the form of an application for evecu- 
I tion of a derree, and cljitaiued delivery of 
I pohs«^sion cf the mortgaged pioperty. Tiil then 
I the mortgagee remained in possaiSion, but haeJ 
not, when he was ousted, applied for an ordei 
for sale under S. 89, Transfer of Property Act. 
He refused to receive the inone\ and contended 
that tho Court had no power, m exeent ion -pro- 
ceedings, to permit the mortgagors to pay it 
into Court and to direct delivery of possession 
to them, the\ not having paid on the fixed date. 

Held, that a decree for sale, under S. 88 of « 
the Transfer of Property Act, is a final decree, 
and, all subsequent proceedings are proceedings 
in execution of that decree, and to them the 
provisions of the Civ. Pro. Code arg, gt> far as^ 
they may be applicable,, to be applied (a) Un- 
less, then, there is sometbmg in the decree to 
deba»r him from so doiftg, the judgment-^iebt- • 
or is enticed to stop execution by payment of 
the debt, ^ any time after the decree has been 
passed, and before the execution-sale is coxu- 
» pletc and it is not finally compliet? until he has* 
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TraiiBfev of Pi*o|ei4y Kct--(Continwd). 

had his opportunity of obtaining its rescission 
under S. 310-A of thq,Code, 

TIjo decree for sale does not debar the mort- 
gagor of any right in default of payment ; the 
only penalty affixed to the default is the lia- 
hilicy to%ave the property sold (6). ^ 

Though the mortgagors be regarded as de- 
cree-hblders, within the meaning of S. 2, G.P. 
C. (c), by their default, they only lose the pri- 
vileges of a decree-holder, which their creditor 
has thrust upon them, but they do not thereby 
lose their rights as judgment-debtors to pay the 
debt into the Execution-Court and tcquire 
satisfaction to be entered up. A mortgagor can 
obtain possession of his pro|)erty in execution- 
proceedings after paying money into the Court 
executing th^ decree. 

Regarding the rate of interest to be awarded 
to the mortgagee after the decree directing the 
sale, fie was held entitled only to the usual 
Court rate of interest, t e, G per cent., and not 
to the molwar&m of the property according to 
the terms of the mortgage. Audipuranam 
Pillay y. Oopalasawmy Mudally, 3 M.L/T. 
281-18 M.L.J. 259:^31 M. 354. 

Millkr and Munuo, jj. 

References — (a) 25 M. 244, ii, (6) 81 C. 863, 
Ji, (f) 19 M. 40, D ; 24 M. 241 (282); 25 M. 300, 
Ii. 

(56) S. 89— Application for order absolute 

not m accordance witji the Civil Rules of Prac- 
tice. See Limitation Act, No. 135, 17 M.L^J. 
596 = 3 M.L.T. 254, ,, 

(57) S. 89— 'Order refusing application for 
order absolute under section— Appeal — Ad valo- 
rem Court- fee oii value of appeal should be paid 
on memorandum of appeal. See CouitT-Fisi:, 
No. 3, 12 C.W.N. 1028. 

(57-a) S. 89— See Nos. 54 and 66, supra. 

• 1 

*»(58) Ss. H9 and lOI-^Mortgage decree— Execu- 
ti07i-~Adjusimeni — Power of executing 
Court to enforce — Ctv. Pio. Code, Ss. 214 

and 268. 

• 

^ After the (Jrder absolute fot sale was passed , 
the mortgagee agreed, upon receipt of oortain 
jjiumsbf money, to give up his claim for com- 
pound interest and to allow a certain reidission. 

ifeld, that the Court executing th(^ decree 
was competent to give effect to the adjustment 


' Transfer of Property Aet ^[Continued). 

Qttoere— Wi^atber S. 268*of the Oiv, Pro. 
Code applies to proceedings in execution of a 
mortgage decree (6). Aarieh Chandrif Mondol 
y. Jagaba&dhu Datta, 12 C.W.N. 282=3 M. 
L.T. 202=7 O.L.J. 581. 

Stephkn and Mookkrjee^j. * 

References .—(a) 8 C.W.N. 684 = 31 C. 863, 
Appl. (^^d C.W.N. 474 ; 8 C.W.N. 102, B. 

(59) S. 90 — Appheatidn for a persSnal decree 

<• agavUst' mortgagor — Limitation — Act No, 
XV of 1877 t^ndian Lwiitation Att)^ Sch. 
II, Art. 116. » 

Held that the fact that there is no express 
I personal covenant to pay the mortgage *money 
IS no bar to the mortgagee obtaining^ personal 
decree under section 90 of th? Transfer of Pro- 
perty Act, 1882, against the mortgagor if the 
requirements of the section arc otherv/iso ful- 
filled . a personal covenant to pay is implied in 
and is an essential part of every simple mort- 
gage (rt). 

Held also that on an application undd^ sec- 
tion 90 of the Transfer of Property Act it is the 
date of filing the suit which has to bo looked 
to in considering the question whether the 
balance is legally recoverable from the defend- 
ant. Jangi Singh y. Chander Mol, A.W.N. 
(1908), 161 = 30 A. 388=5 A.L.J. 670. 

t 

Aikman and Geif’fin, jj. 

References .—(a) 11 Bom. 475, Not ; 21 M. 
242, B. (b) 20 A. 386, F. 

(60) S. 90— Mortgage decree— Ch'der for sale — 
Costs — Costs if can be recovered from the 
mortgagor personally. 

The costs awarded by a decree directing the 
sale of mortgaged property from part of the 
mortgage decree and the^ docrcc-hoidor must 
proceed to recover the costs by a sale of the 
mortgaged property in the first instance, and 
it is only when the mortgaged property is found 
to be insufficient (a) to satisfy the decree that 
the decroc-holder can proceed against the other 
properties of the mortgagor in the manner 
provided by S. 90 of the Transfer of Property 
Act. Raj Kumar Singh v. Shoo Narain Singh, 
12 C.W.N. 364=36 C. 431 = 3 C.L.J. 162. , 

Geidt and CniTjllY,* jj . 

References .-.(a) 14 C. 185 ; 10 A. 179. D ; 20 
A. 523, followed. 

t 

(61) 8. 90 — ^Ex parte decree under section^^ 
Inherent power of Court to set^it aside — 
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^IlijljNriiillPvoperty Act*-(0^ / 

Pemnal dscrte fcr larif$ shaM not 

/ b 0 ex parte WTi (keree can 

be ^jhieed- 8, 4, Succession CerJ^icate Ast, 

, A decree under S. 90 of the Tranfi^v of Pro- 

* perty A(^k*^was^fte&ed ex parte an a suit to 
enfoTCQ a anpr^age. Held that there was 
inherent jiirisdiotion an the Court to set it 
aside and that if the decree he a. personal 
decree for large sitm^ it ought not to have 
been made es) parte^ as the persoi} against 
whom it was passed had a right to be beard* as 
to his personal liability £o« this sum, and 
whether his property wSs liable for the debt 
claimed, and whether the amount was correct. 

A d&^ree can only be passed under S 90 
against a^efendant, from whom the balance 
is legally reci^vcrable. Having regard to S. 4 of 

the Succession Certificate Act. the Court cannot 
• , * 
pass any decree under S. 90, Transfer of Pro- 
perty '4Kt, in favour of the representative of the 
mortgagee, where no certificate had been grant- 
ed to him under auy of the Acts mentioned in 
that saction, and a certificate which is granted 
after the passing of the decree under S. 90 is 
not sufficient to get rid of the difficulty m bis 
path created by the clear language of S. 4 of 
the Succession Certificate Act, Abdul Sattar 
V. Satya Bhushan Das, 35 C. 767. 

MaCLKAN, C.J., AND OOXE, J. 

Reference ;--(a) 32 C. 253 fP.B ), F, 

(61-a) 8. 90 — Mortgage — Consirtiction — Un- 
conditional promise to pay^ if imphes per- 
eontAlinb%lity, 

If a person promises to pay a certain sum of 
money with interest, and hypothecates certain 
property as security, without any express 
covenant that he Would be personally liable, or 
without stating any mode of payment, he is 
perbonally liable, and a decree under S, 90 of 
the Transfer of Property Act Bh%ild be passed 
in such a case against the mortgagor, if the sale- 
proceeds of the mortgaged property do not 
satisfy the entire debt and the right to have 
such a decree is not time-barred (a). Ram 
Ktahore Gir y. Surajdeo Perahad Singh, 13 
C-W-Nl 138. 

Mitba and Bell, jj. 

^ B^ereims (a) 4 C.L J. 246, Appr , ; 10 Cn 
740; and 16 0.540,12.’ 

(62) S. 80**-Application by heir of mortgagee 
for supplementary d&CTee--*successiun certi- 
ficate if ft^oessary* Gee^^^CT Vll of 1889 
(SuccESSJoK 4, 12 O.W.N. 

• 145 . " • ^ 


7«>Aii5Cev at Property Art— (Ouwfwwd), 

(62-a) Ss. $0, 9T^S. 90, cosU recoverable 
. under^Mortgagee heUvig a single decree 
on two mortgi^e--^Approprtati0n of^sums 
recovered in emitUson-^Trmsfer of Pro- 
perty Act, 8s, 96 and 97, 

Held, th^t costs decreed arc recoveriVc under 
8. 90 of Act IV of 1882 (a). « 

^Held further, that S. 97 of Act IV dl 1682 
applies directly only to proceedings under S 96 
of the said Act, 

Reid also, that, whore a mortgagee holds a 
single decree on two mortgages, he cannot be 
precluded, whethei by the alleged analogy of 
8. 97 or otherwise, from appropriating sums re- 
covered by him in» execution towards the satis- 
faction of whichever mortgage he finds most 
convenient. Jwala Sahay v. *Dhana^, 11 
O.C. 377. 

c 

PlOGOlT, J.C. 

Hefei ences ‘—(a) 30 M. 464 ; 14 C. 186 ; 20 A. 
623, B, 

(63) S. 9 l^Mor (gage— Fixed rate tenant^ 
Suit by zemindar to redeem, a mortgage 
made by a fixed rate tenant on the death of 
the tenant without Jietrs, 

Held that the zemindar is not, within the 
meaning of section 91 of the Transfer of Pro- 
perty Act, 1882, a person having an in- 
terest iD the mortgaged property so its to entitle ^ 
him to redeem a mortgage of his holding made 
by a tenant at fixed rates,, who has died without 
haers. Ram Dihal Rai v. The Maharaja of 
Yizianrfgram, A.W.N. (1906), 210 -5 A.fe.4. 
678. 

Rich Aims AilfD Kakamat Hubai.n, JJ. 

Reference i— 3 I. A. 92, B, 

(64) 8 91-~-lledemption of mortgasge^ Rever- 

sionary heirs of deceased husband of Hindu 
widow not entitled to redeem mortgage made 
by husband, • • 

• 

Held, that the reversionary heirs of the « 
deceased husband of a Hindu widow, in posses- . 
Sion as such of her husband^s property, are not 
persons who, within the meaning* of ‘section 91 
of the Transfer of Preperty Act, 1882, have such 
an interest in the mortgaged property, as .would 
entitle^ them during tHc life-time of the* wido'lv 
to redeem a* mortgage made by the husband. 
Ram Ckaadav y. Kalla, A.W.N. (1906), 225« 
6A.LJ.681. . ^ 

^ Stanley, c.j. a^id Banbeji, j. 

• • ♦ - . 
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TraiMttp «f Ppoyerty Aot-{donHnued). 

(66) Ss. 98 aod 91-*-Deoree ia ledemption Biiit 
—Nature.^nd eSoot. ‘See Bbs , 7 iidioata, No. 4, 
4 A.ruJ. 7^»S0 A. 36. 

(66) $. nnd $aUt amt for, by 

' subaequant mortqaqee-^Furchaaer tn exe- 
• cui0k of^rior mortgage decree in posaeaHon , 

jmiiion vf-^liedem^ition momy^ deifoait 
oL after date fixed bui before order absolute 
^J)eyoa%t accepted by Court— No formal 
order extending time, ^ 

Defendant purchased a certain property in 
execution of decree on a suit by^ a first mortgagee 
in which the plaintiff a third mortgagee was no 
j>arty. He (the defendant) redeemed the second 
mortgagee and was in possession of the property. 
The plaintiff sued toenfoice bis mortgage as also 
to redeem prior incumbrances 

Hetd, that S. 93 of the Transfer of Prop^ty 
Act did not, in its literal ternis, ap^ily to a case 
where Jihore was no prior mortgage still m 
existence, but the (principles there laid down 
•ought to be followed in dealing with such a case. 

The plaintiff who did not deposit the redemp- 
tion money within the time allowed by Court 
can redeem afterwards before a final order is 
made under ol. (2) of S. 93 of the Transfer of 
Property Act, that is, before the decree is made 
absolute (a). 

The position of the defendant, who is in 
jpossession of the property under an obligation 
to re- transfer it, if the redemption money is 
paid on a fixed date, is analogous to that of a 
mortgagee by conditicfnal sale. 

If a deposit of the redemption n^^noy is 
accepted by the tourt before the fiuaf onfder 
under cl. 2 of S. 93 of the Transfer of Property 
Act, but after the date fixed for payment, it 
becomes an effectual deposit, although no formal 
order extending the time was passed. Bepiii 
Beh»i*y Shaha v. Mukunda Lai Ghoshu 6 
C.LJ. 647. 

‘ Oaspkksz and Coke, jj. 

• j 

Iteferences:—{a) 25 M, 300.(306-7), ; 22 B. 

, *771; 16 C. 246; 24 A. 479, B. 

(67) S. 93— Execution of decree— Deoiree niai— 
Decree aliRolute— Civ. Pro. Code, 1882, S. 244. 
See Execution op dkchke, No, 24, 10 Bom. 
L.E* 1057. 

'X67-a) S. 93— See No. 66, supra. , * 

(67-6) S, 94— See Nc. 65, supra. 

(67-o) S. 06— See No. 80, supra, * 

^{C)7-d) S. 97— %ie No, 62^a, st^a. 


Ti^ansfei* of Property Aet*-(C(mttnued) . 

(68) S, 00— tHv. Pro. Code, $. Mortgage 

Simple money clecree accepted by niortga- 
geeSSale of mortgaged property in execu- 
tion of such decree. ^ , 

Even though the mortgugee^liiolaims aij in- 
terest in his mortgage and asks for and obtains 
a simple money-decree, he is precluded, by 
S. 99 of the Transfer of Property Act, 1882, from 
, bringing the mortgaged 'property to Sale in exe- 
cution o?the simple money-decree (a). But if 
such a sale does ^in fact take place anfi is con- 
firmed and a certificate is granted to the auc- 
tion-puL chaser, the sale cannot afterwards be 
impeached, upon the ground that it was in 
violation of S. 99 of the Transfer of Property 
Act (6). •• ^ • 

Any irregularity in publishmg a sale ,is a 
matter to be dealt with under S. 311, Civ, Pro. 
Code. Kishan Lai v. Umrao 8ingh, A.W.N.* 
(1908), 49 = 6 A.L.J. 121 = 30 A. 146. 

Airman and Kaiiamat Husain, jJb ^ 

Hefei ences —(a) A.W.N. (1905), 162, F. (6) 
A.W.N. (1908), 48, 12 0.W.N. lx; 10 M.L.J. 
110, 26 C. 727, and 29 A. 612, li , 33 C, 293, D. 

(69) S. yy—MortgageSaU of mortgaged pro- 
perty in execution of a as* iee for coHS — 
Sale conJirmodSubsequent suit for re- 
detnpiioib. 

Part of property, the subject of a mortgage, 
was sold m execution of a decree for costs, other- 
wise than in accordance with the provisions of 
section 99 of the Transfer of I'roperty Act, 1882, 
and was purchased by the assignees of the 
mortgagee decree- bolder, and this sale was 
confirmed. Held, that the mortgagor couid not 
obtain redemption of the portion pf the property 
so sold (ai, although— .the integrity of the mort- 
gage having been broken •up— it was possible 
for him to obtain a decree for redcmptiorj of the 
unsold poitioii. Madan Makund Lai v. Jamna 
Kaulapuri, A.W.N. (1908), 48. 

Kershaw, c.j., and B\NER/t, j. 

Reference : — (a) 18 A. 325, applied. 

(70) 8. 99— Assignee of a money ^decree 

obtained by the mortgagee, right of, to sell , 
iw contravention of S. 99*of the Transfer of 
Property Act— Msto^el— Civil Procedure 
Code, S. m. f 

Held, that S. 99 of -the Transfer of Property 
Act applies as much to the transScree of 
money decree obtained by the mortgagee as to * 
J763 61 
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Transfer of Property kct--(Contimed). 

the mortgagee himself. Sripal Singh v. Gonrl 
Bhankat, 11 0.0. 331 <B) 

ChAMIKK, J.C., AND GllEEVEN, A.J C. 

Beferences ’-^VB, 462 and 31 M. 33, F, 27 
A. 450 and 7 Bom. L.R. 816, (kslgd. 

(70-a) S. 99 —See Nos. 31 and 35, supra. 

(71) Ss. (>7 aM Mortgagee— Aticuih^ 
ment by mortgagee — AyphcaixOfi-^Sw^t 

S. 99 the Transfer of Pr^erty Act contem- 
plates attachment by the judgment-creditor 
(even if he be a mortgagee) and ho is entitled 
to do «o by an application m execution of the 

decree. Nathubhai Motilal Y. Bai Ujjam, 10 
Bom. L.R. 274=^^2 B. 205. 

Jenkins* C.J., \nd Batchelo'i, j. 

« 

(72) S. 100 — ►Document showing intention to 
make land security fur payment of money 
mentioned in it creates charge. Sec Cox\STK(fc- 
TiON (OE Deeds), No. 2, 10 Bom. L.R. 575. 

(72-a) S. 100 — See Nos. 26, 32 and 71,SM^)ra. 

(72-5)*S. 104 — Seo No. 58, sw^m. 

(73) Ss, 107 and 130 — Lien — Charge — Assign- 
ment. See Lease, No. 4, 10 BQin, L.R. 1146. 

(74) S. lOS — Notiei* to quit, addrc.s8ed to 
tenant as trespasser, if legal. See Ejectmi.xNT, 
No 1, 7 C.L.J. 107. 

(74-a) S. 108 — Acccssior to leased land In 
hlluvion — Right of lessee See Lease, No. 5, 2 
Smd L.R. 1. 

(75) Notices. lOS (j) — Limitation Act (XK 
of 1877), Sell, II, Arts. 110 and lI6Sio- 
yaltHi suit for. 

Whore it wa.s stipulated 1 hat a certain notice 
was to be given two inontha before the 30th of 
Chill tra. 

Held, that a notice dated 1st Falgoon (sl3th 
February) was not a valid notice when the 30th 
Chaura fell orf 12th April as it wa.s not a full 
^wo months' 'hotice but toll short of it by one j 

. I 

In view of the provisions of 01. (j) of S. 108 j 
of the Transfer* of Property Act, all lessees | 
including lessees hfihUgig under permanent 
iea^ are liable for icut ever* after they have 
transferred their ri^ Hts. 

A suit 9>t recovery of r lyalty upon a register- 
ed docununt is gov*=jniod by art 116 and not 
irt 110 61 Sch. 11 oZ the Limitation Act (a). 


r Transfer of Property KtX— ^Continued), 

I Bhola Nath Das t. Baja Durga Prosad 
Singh, 12 C.W.N. 724. * 

Rampini and Shakfuddin, jj. , 

Reference : — (a) 19 C, 48ti, F. 

(76) iS. Ill— Lease for a tarm^LesseFs 
failure to renew lease at end of term— No 
forfeiture— Lessee* s liability to pay* rent — 
Determination of lease by lessor a eotsditwn 
pfecedenL 

The failure by tenant to renew a lease for a 
tenn in compliance with the provision for renew- 
al contained therein does not opciate as a for- 
feiture, determining the tenancy ipso facto 
and relieving the tenant from liability to pay 
rent under the leave. A lease becomes determined 
by forfeiture only when the lessor does some act 
showing his intoniion to determine the lease. 
Bparammiah v. Mailammal, 4 M.L.T. 315. 

Arnold White, c j., and Bankakan Naiu, j. 

(77) S. Jll—Foi fciinre —Denial of landloid's 
title— Pleading 

Where, after the denial of a landlord's title, 
he received rent from the tenant, bo cannot 
roly upon the doiual as a ground of forfeiture. 

Semble — B. Ill of the Transfer of Property 
Act deals with the whole lease of the lmmo^o- 
ablo property comprised therein and not with 
a part or moiety of it , a denial of title* by one 
of several joint lessees cannot thereiore entail 
forfeiture. 

Held — That a suit for Jehas possession for 
denial of landlord's title by one of tw'o joint 
tenants is not maintainable when the other 
tC4ant1ias not been made a farfcy. 

When the tciianta did not repudiate their lease 
but rather stuck to it, and only questioned the 
right of the plaiutilTs as transferees from their 
lessor, the alleged transfer appearing to be of a 
prior date to the lease. 

Held— That there war» no denial of landlord’s 
title to cause a forfeiture of the tenancy. 

Where the tenants could not obtain poeies- 
sion of the whole area leased to them, and ou^ 
reference to their lessors got no satisfaction from . 
them, and then took a lease of the portion of 
which they could not get posa^sston, from a 
stranger whom tbay found ni possession. 

^ HeldShni there ^was no renunciation by the 
tenaivts of their character as such so as^o entail 
forfeiture. Srimati Farman Bib! v. I^heikh 
TaihN Haddal Haaain, 12 C.W.N. 5B7»--7 
C.L.J. 648. * 

Maclean, c.j., and Coxe, j. 



965 


DIGEST OF CASES. 


966 


Tjranster of Property ict-(Con«7JtMd). 

(78) S. 1 11 — Joint lessors, putting an en<3 to 
tenancy— Intention to determine lease — Bject- 

,‘ment. See Landlord and Tenant, No. 11 , 7 
C.L.J. 483, 

(79) S. 116~^Consent, effect of, ofle^or on 

• poHihon of tenant holding over and on that 

of tenant's representaitves— Death of tenant 
by snfferance-^Position of representatiies. 

S. 116 of the Transfer of Propert} Act which 
enables the lessor or his representative by his 
assent to convert a tenant by sufferance into a 
yearh or monthly (a) tenant do/^ not enable him 
by his mere assent, to convert the ropi'tsenta- 
tive of a tenant by sufferance into such a tenant 
without the latter’s own consenji. 

If a tenant bv sufferance dies and his le- 
presontative holds on, beholds as trespasser [b). 

Yadappalle Narasimham y. Dponamraja 
Seethapamamarthy, 18 M.L.J.*2G^3 M.L.T. 
256^31 M.,ir)3. 

White, c.j., and V^allis, j. 

References :^(a) T.R. 159 ; IQ.B.D. 7 16, U. 
{b} 8 M. 424 (427) , 3 Bom. H.C.R A.G J. 27, Li , 
18 B. 266, 7). and dissented from in 22 B. 893, 
and 24 B. 504, R. 

(80) Ss. 12'^ and i23^Gift of imviuveable pro- 
peHy—Dced registered after tJie doiioj*s 
death— Practice — Remand — 'i'alvvj of evi- 
dence by the District Court pei mibsthle , 

A gift of immoveable pioperty duly made b\ 
means of a registered deed is not invalid meiely 
because registration of the deed of gift niay 
have taken place aftSr the death of the donor 
(a). 

It 1 > the invariable prc^ctice of the Courts lu 
the mofussil that, when a remand, invohing 
the taking of fresh evidence, is ordered, the 
Distnct Court sends down the case to the first 
Court in order that tho evidence may be taken 
there/ and this is done in the inteiests of the 
parties themselves and for their convenience. 
But nevertheless the District Court still re- 
mains empowered by the order of remand to 
take what evidence it may see fit to take, and 
record its finding!^ upon it. Khuahaba Hansing 
Y. Chandrabhagabai, 10 Boii). L.R. 530=32 
B. 441. 

> 

Batch *:lor and Beaman, jj. « 

Reference —(a) 20 A. 392, F, 


Tpantfer of Ppopopty (QaueZuded). 

donee — JLimitation Aott S, 244 — Donee* $ 
possession when adverse-change m ^lead- 
tng 

Where a stridha?iam grant is offectod| not by 
means of a registered instrumeht^^ required by 
S. 123 of the Transfer of Property Act, but by a 
written direction given by the donor to his 
tenant for term, requiring him to pay tho rent 
to the donee, such grant is^ntalid. ^ 

A d^ifendaflt * alleging in her w'ritten state- 
ment that a certaii]^ gift wa^s made to ftcr as 
stridhanam, should not atterwards bo allowed 
to change her case, and to allege that the gift 
w'as for maintenance. * 

Where k tenant fox a term attorns to i^iietson 
having no right to the property feasqd and pays 
lent to him, this circumstance does not make 
the possession of the other person, during the 
term of the lease, adverse to the lessor or to 
any person claiming under him (a). 

Secus. — Where the tenant determines the 
tenancy by surrendeiing his rights under ^he 
lease. Acharatb Bappan v. Mathummal 
CboYl, 4 M.L.T. 327. 

Munro anj> Pinuky, jj 

References .—(a) 21 M. 153 (163 and 164), F. 

(81-n) S, 123 — See No. 80, supia. 

(81-6) S. 129— See No. 19, supra. 

(81-c) S 130— See No. 73, supra. 

(82j — whether applies to ^ tenancy created 
before tho Act came into force — Non-peiinaiienti 
tenure created before the passing of the Act, 
whether transferable. See J<>ectmknt, No. 2, 
7 C L.J. 563. 

(83) Applicability of, to Burma. See Mokt- 
uage (Redemption), No. 6, U. B. R. (1907), 
Third Quarter, Mortgage, 1.* 

^ 34 ) — whether gives authority to landlord to 
enhance tho icnt of his tenant during term of 
lease. Sec Compensation, No. 1, 7 C.Ti.J. 28^. 

Tpeasupe Tr&ve Act. 

See Act VT op 1878. ^ 

TrdteB. 

(1) ■■ grant of, apart from the land — 

Grantor reserving every fbrest right but the one 
granted— Grant of forest right within the 
meaning of S 193 of Bpngal Tenancy Act — 
Growing— Immoveable property— Ti an ?for of 
moveables. See Act VIII of 1885 (Bengal)^ 


(81) S. 123— Gift— Unregistered instrument 
—honor's tenant for term^ attorning to No. 24, 7 C.L.J. 152. 
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tkvW Bi^bt to cat frisit bearing trees. See 
IfmsfrijfiORj) ANi) TEHAin', No. 08, 4 187. 

^8) Limitation for temoval of— See Limita- 

TJOM Apt, No. 60-a, 11 O.C. 879. 

• ' 

Treipaia. f 

(1 )— not criminai — Indian Penal Codej 
3^448— Crim. Pro, Code, S, oHH, apph- 
oabUttyof, * , 

When, during the abtscnoe of tbelaompUuiant, 
Uic dbcused took gossessioij of the house in her 
occupation and established there a boy alleged 
to be the adopted son of the complainant’s 
iather, • , 

beZd— that the accused could n ot convicted 
of an offence unJior S. 448, I P.C., as ^he house- 
tjrespass which they committed was not a 
criminal, but a civil trespass , 

held, also, that no order could be passed by 
the trying Magistrate under 8. 5‘22 Crmi. Pro 
Code, for the delivery of possession of the house 
to^lie oomplamant, as the accused had not been 
convicted by the Magistrate of any offence at- 
tended by criminal force, and that the houso 
should be restored to the accused, who were 
found in possession of it. Scita Blswal y. 
Dochhl Strl, 12 C.W.N. 269. 

BAJfPlNI A'lSI) ShAIIFUDDIM, 33. 

(l-a) Trespaes^ what conshivtes^w he t her 
damage necessary^ Jlxemplary damages, 
whether can ite gimi. 

Trespass is the infringement of a raght, and 
gives a cause of action even when no damage 
results, and not only substantial, but exem- 
plary, damages may bo given if the circum- 
stanceb reciuiro. Bga Tun Hyo y. Nga Tha 
flmat, U.B.B. ^lUOTj, Third Quarter, fort, i. 
Shaw, s,q, * 

Beferences (1904—06) II, Tort, 

p 9. H, 

(1-6) Trespass — Ac/s done under orders of law- 
fid superior, respoiisibility for^ House 

, se(wch--‘Trespass ab initio— i'respass on 
person-^MoMer a^id servant-Loss of service, 

A person c^fnnot bo held responsible for acts 
done by him unde* ttyi orders and directions of 
his lawful superior, • 

If a police-office vjhilst lawfully conducting 
a seardfe, assaults some g^rson on the premises, 
hk entry on the promises does not necessarily 
, beroTj* unlawful uem the outset (<it) 


XlPeipatl(*^{Oo«ei«de<i). . 

• 

In all oases of action {or trespass to the person 
of the servant, it is npeossary for the master to 
prove that ho has, to some extent at least, been^ 
deprived of the services of his servant, owing 
to the wrongful act of the allege^* trespasser. 
Bpojdtodra Kistore Ray Chaadhuri y. H. A. 
Luffeirikn, 12 G.W.N. 982. 

♦ • 

Fletcher, j. 

Beference8'--{a) 7 Ad. and El. 167, per 
Littledale, J App. 176, F, 8 Co. Rep. 146 (a). 
S.C 1 Sm. L.C. (11th Ed.), 'p. 122, D. 

(2) — by Shebait — Tnability of idol for mesne 
profit's. See Relioiotts Endowments, No. 1, 
12 C.W.N. 550. 

(8)— committed by subordinate official under 
superior ofiiciaPs order— Liability. See CouiiT 
OF Wards, No. 1, 12 O.W.N.*1066. • 

« 

Trustee. 

(1) Suit by— Co-trustee made defendant 
without showing that be refused to bo joined as 
plamtifi. Sec Civ. Pro. Code, No. 50, 4 M.L.T. 
194 

(2 1 Trustfe abandomng decree— Beneficiaries 
joined as co-plaintiffs on appeal— Power of 
trustcie to obangc usages of trust. See Hindu 
Trmflf, No. 1, 12 C.W.N. 946, 

(3) l^ower of Court regarding trustees under 
S. 14 of Religious Endowments Act— Proceed- 
ings for appointing new trustecb— S. 589, 
C.P.C. See Act XX op 1863 (Religious En- 
dowments), No. 2, SiA.L.J. 191. 

Tr,vt8. 

(1) Registered deed setthng certain 'property 
for charitable purposes and providing for 
appotnimerU of ^successor -^Whether revo- 
cable. 

If an instrument is a deed in form, in ordei 
to hold It testamentary, or in the nature of s 
will, there must be something very special it 
the ease, and unle|S there are oircumstancei 
which compel the Court to treat an instiumeni 
in the form of i^eed, as a will, the Court wil 
not do so (a), ^ 

Where by a rogistorod deed a person settle^ 
certain immoveable propertytoii* certain chan 
table trusts, and appointed himself as hukda 
for life, and provided that after hi ^ death, hi 
gm>ndson should* succeed him as hnkdaf , am 
thaB such grandson and every successive hukda 
^ fiheuld in turn select a successor in likemannez 
held, that though the provisions as to th 
succession after the detth of the bottler’ 
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immediate sueoeasor may be open to objection, 
that cannot affect the provisions aa to the suc- 
» cession , of the settlei’s immediate successor, 
that the right to the trusteeship which became 
vested in him' at the date of the deed took effect 
in jposaessioii at the death of the settlor, and 
that the appointment made by the settler in 
the deeS O^rust cannot be cancelled bv a 
subscKiuent deed. Mahadevalyer v. Sankara* 
snbpamanfa Iyer, 4 M.L.T. 103^-18 M L.J. 
450 . 

Wallis and Benson, jj. 

Reference —2 Dr. and Sin p.*^589, i'- 

(2) Mnltad trusts are laltd trusts^ Zoroas- 
in an faith, tenets of—ScJJbme of the belief 
of the Zoroastrian faith exx>la%ned~- 

Trust? and bequests of lands or money— for 
the purpose of devoting the incpme-^ thereof m 
perpetuityjor the performance of iMuktad Baj, 
YejCishni and other like ceremonies, aie valid 
“charitable” bequests, and, as such, exempt 
from the application of the lule of law forbid- 
ding peipctuities. 

The performance of the Muktad c<'remoujes 
18 a religious duty imposed upon this Zoroas- 
trians by the proved tenets of the religion they 
profess. The ceiomonies themselves ate acts 
of rehciona worship. They include worship, 
praise and acjoration of the {■iipremd'^Deity, and 
a thanks-giving for all His mercies. They con- 
tain petitions for benefits both temporal and 
spintuat for all ZoroaS^nans — for ^all holy and 
virtuous men of all other communities — and 
thc\ comprise pray^iri for the well-being;* and 
long reign of the Sovereign, for good Govern- 
ment by him, and for victoiy to him over all 
his enemies The Muktad coremonu's tend most 
unmistakeably towards the advancement of the 
religion promulgated by the Persian Prophet 
Zoroaster, and the performance of these cere- 
monies is an act of Divine worsUip in its highest 

and truest sense. • • 

> 

The moneys paid to the pjaests for , the per- 
'form&nce of the Muktad cerenioiiie? forms a 
good portion of *tbeir ordinal y income. The 
priests rnaki a higher income during the Far- 
vardigan days than they do during any other 
period of the year, and the Muktad ceremonies 
form a sprt of endowment «wliich goes a long* 
way to inai]:ilain the priestly classes i^hose | 
existedee is necessary to the community of 
Zorpaatnans. According to the belief prevail- 
ing amongst the fitthful followers of the Prophet 


T^atta^Confinned)* 

Zoroaster, the performance of the Muktad cere- 
monies confers public benefits— benefits on the- 
Zoroaster community, on the peoples amongst 
whom they live, and upon the country which 
they have chosen as their boipe. The* funda- 
mental principle underlying this^olief is faith 
in the efficacy of prayers sddressi^d to the Great* 
Creator. Janished K. Taroohand v. Soonabal. 

10 Bom. L.B. 417. * 

« • 

Davak,^.^ 

(8) Sxiit to apx^o^t a irystee and i^ecover 
trust j — Joinder of jjarties^ 

Stranger to trusty whether can be joined 
as 2^artij^\fidow and heir of trustee^^hv* 
Pro,' Code, Ss H8, 43, 46 and 639. 

^ * 

The trustees of a religious eLflovrinent lent 
on a pro-note a certain sum of money belonging 
to the tiusc funds to a stranger. The pro-note 
and the balance of the trust funds remained 
with one of the trustees. On the death of 
that trustee, his widow took possession of the 
jiro-note and funds. The remaining trustees 
alleged that the mono} was advanced in e(iual 
shares by them and the deceased trustee, and 
not out of the trust funds. 

The plaintiff who was appointed a fresh 
trustee sued the remaining trustees and the 
widow for the appointment of a trustee for the 
trust funds, for a declaration that the pro-not<e 
and the funds in the hands dt the widow were 
part of the trust property, for the vesting in 
such trustee of the property belonging to the* 
trust, and for directing the widow to hand over 
to the tiubtee the paiiois and the funds in her 
possession belonging to the trust Held, (1) 
that the joining of the widow with the trustees 
did not constitute a mis-joinder, and, (2) that 
the ^ifttit fell within S. 539 of the Civ. Pro 
Codel Maung Cho and othors v. Ma Chaw, 4 
L.B.R. 183 

Hautnoll, j 

References . — 5 A. 163 ; 23 C, 621 ; 16 A. 279 ; 
2G B. 259 , 33 C. 789, ii . 2 C.L..T.*431, F. 

(4) Dedication of village to the temple jjroved 
— Diversion of trust propertg — Represenia-- 
* tion by the manager ii\ his private capacity 
— No estoppel. ^ 

Where thlldedication of the incomUiOfia village 
to a temple is fully proved, the diversion of the 
trust funds, if any, muse be treated as an 
unauthorised use of the trust funds and not as 
evidence of there being no real dedication. And 
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l^tVLZi^(Coiitinued) . 

when the village Vas dedicated to the religious 
services of the idol, it constituted ^*in legal 
oontedtplation, its property,*' though the idol 
can enforce its rights oMy through a manager. 
The idol or deity, for this purpose, must, there- 
fore, bh treatdtt in law as a “ person," who can 
be bound only by any statement of its manager 
or agent acting on its behalf, within the scope 
of his authority. ^And when ho made a state- 
ment admittedly not acting on behalf of the 
temple, but avowedly on bis ownftailioount«,any 
Mtatenkeut made b> him m that capacity cannot 
bind the idol or thfi dfity of its representative. 
Oranthl Subblah Ghetty v. Sreeman Maha 
Han^aleswara Katari Salwa Maharaja 
Umade Maharaja Raja Bommaraju Bahadur 
Beva Hn.hara>glam Garu, 4 M.L T 417. 

Sankakan Naiu and Aiiduu R\him, 

■ 

Reference .—13 M.T.A. 270, l\ 

i(h) Benejiciary's riqht to sue trustee for ac- 
count— Discretion to trustee— Distinction 
ketween trust, condition and fiduciary 
p)uer, 

A will ran . -“I bequeath Rs. 5,000 for the 
marriage cxpensch of my daughter S. to be paid 
when that event happens." Held that the case 
was one of trust and that the subject-matter of 
the trust was not the power onlv to spend out 
of the fund, but the fund itself. No discretion 
IS gi\en to the tiustees undei the will to spend 
what was nece»s.iry or legitimate, but tlicy are 
directed to pay the w^hole amount. So, if the 
Veremomal expenses did not cxhaii«t. tlie fund, 
the trustees were under an obligation to present 
the balance to S, the beneficiary S had 
therefore a right to sue for au account and for 
the balance. 

Distinction between trust, condition ^rid ' 
rtduciary power cxphimod. Qhandumal Ram- 
rakhiomal y. Sftabai, 1 S.L.R. 26.3. 

PllATT, J.(\, AND HAWVatU), A.J.C 

lleference *—26 M. 497, H, 

• (6)— for chi’ ri table purposes— not void for 
vagueness — Parties — Iversons interested not 
being upon the record — Effect. See PIndow- 
MV.NT, No. 1, 5 A^.L.J. 23. 

(7) Suit to enforce ^imcler S. 539, Civ. Pro. 
Code— Conditions to bring suit within purview 
of section to be filed by Advocate-General or 
by two 01 ^morc persons interested in — with pre- 
vious sanction of Advor«re4jeneral, See Civ 
Puo. CoDK, No. 289, 10 Bom. L.R. 87. 


{Concluded ) . ^ 

(ft) “ Trust for spocifip purpose is merely a 
more expanded mode pt expressing the same 
idea as that conveyed bj the expression ‘ express 
trust’ of English Law- Used m S. 10, "Limit- 
ation Act, in contradistinction to trusts arising 
by implication of law, trusts resulting and 
constiucteve. See Limitation Act, No. IS, *10 
Bom. L R. .540. « • 

(9) (rift — Imperfect gift — Court's power to 
construe it as a trust — Creation of trust— 
Donor's intention and acts See GiFr,No. 1-a, 
10 Bom. Tj.R. 1209. 

Unclaimed property. 

(\) Untlaimed ai tide found not hidden on 
land — liesiiec^tive rights of land-owner and 
finder of artule— 4} icmrshi^^ of unclaimed 
hidden treasure — Act VI of IS? S [Treasure 
Trove). * 

The law with* rcfeience to the ownership of 
unclaimed hidden treasures is regulated bv the 
provisions of the Indian Treasure Trove Ai t. VI 
of 1878. A brief review of the Jaw of bidden 
unclaimed tieasurca and lU history traced (a). 

Where an unclaimed article was fqund, not 
hidden, on the land of a certain person, held 
that they are the property of the person on 
whose hind they w*er(^ found, unless thev woic 
found m some jiublic place, and that i.Iie land- 
owner IS entitled to recover it (6). Yirupaksha 
Swami Temple, by Us Manager* Sitarama 
SaetFulu Y. Lambani Golaya, J AI.L.T. 219. 

WaDLIS and MUNUcf; J.7. 

« 

liefiiWmces—(a) 1 Moore, JP.C.), 176, /?. (6) 

2 Q.B 44 (1896), and 7 M H.C. 150. considered. 

Unconscionable bargain. 

See Contract Act , No. G, 115 P R. lOOft. 

Underproprietor. 

Estate of— devolving upon his widow a^ter 
death— Duiing widow ’g possq^sion CTOvernment 
enlarging estate — Effect of Government's acISon 
will not make widow /einindai with title , 
independent of wh.it she deuvqd from hei hus- , 
band. Sec Hindi Law (Widows), Np, 13, A. 
W.N. (1908), 922 , • 

Undue influence. * 

• ( 1 ) Undue influence— Ihe Indian (iimU€,(‘t 
ict. Amendment Act (VI of 1899)^ fi. 2— 
Presumption— Landlord and tehant— 
jfominating the wW—KabuHijat unfairly' 
obtained, onus— KxecutSbnts— Suit ts set 
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Undue influenee— (Co^tcZuded). 

aside hy one%f the executanis~-Fraud^ 
PUadinqa^FulVpar Oculars, 

There is no broad or general presumption 
that a landlord, even an influential one, can 
go dominate the will of his tenants as to induce 
them to make unconscionable bargain in his 
Avour. * 

it 

The onus of proving that <i kabulivat was 
unfairly obtained lies on the person who alleges 
It. 

Where a kabulij at was executed hy several 
persons, it cannot be set aside^s a whole, when } 
all the executants did not question it? 

Per UyveSf J , — .Ft is incunibont on a party^ 
be he plaintiff or defendant, ^ho seeks to avoid 
a contract on the ground of fraud or undue 
influence, to give in his pleadings full particu- 
lars of the circumstances on vdiich he lelies as 
the basis of bis plea. It is not enough to bold- 
ly asboif that, fraud or the like vitiated the 
contract (a). Saja Ppomada Nath Roy Baha> 
dnr Y. Kinoo Mollah alias Kala Mia, 8 C.L.J. 
315. 

R^MP1NI, A.C.J., ANDRyVES, J. 

« 

Reference —(a) 16 C. 533 (P.C ), 11. 

(2) What constitutes — lioan borrowed b> per- 
son in urgent need- -Promise to pay time-barred 
debt with interest - Validity. See CoxiR\(’'i 
Act (IX OF 1872), No. 8 9 Bom. L.R 1101:.= 

32 B. 37. 

(3) Suit upon dee^Defenee of want of 
genuineness of deed— Issue upon that basis— 
Plea of misreprehentflitioji, undue inffueflce or 
fraud not allowed subsequently. See J^ikad- 

iNGS, No. 1, 10 Bom. L.R. 494. 

• 

(4) Relations between paities antenoi to . 
transaction under dispute, which placed one | 
party m subordinate posithjii, essential to make 
out—. See CONTiiACT Ac;i, No. 6, 11 O.C 295. 

UnprofesBlonal cbndudl. 

— of Attorney —Attorney appealing for both j 
sides See Attorney, No. 1, H C.L.J. 1(>6. 

Usury Laws Repeal Act. 

See Act XXVIII of 1865. 

> 

Vakil. . 

. • , » 

( 1 ) R^ht of audience-^ In solvency appeals tn 

thp High Court — Procedure of Insolvency 

Commismner — Omission to consider import- 
' ant doGumentajry evidence. 


YMl^iConcluded). * 

A Vakil of the High Coult has the right of 
audience before the High Court in an appeal 
from the Insolvency Cfiurt, although he has no 
such right before tho Commissioner in Insol- 
vency. The Insolvency Rules of 1905 have not 
the effect of taking away this*ri^t hcickto exist 
in O.S. Appeal 10 of 1888. Where tho Com 
missioner in one Insolvency omits to consider 
documentar> evidence of considerable im- 
fiortance, held^ that the ipqhir) of th^ Commis- 
sioner canqoj >)C deemed to be complete and that 
the* case was one to be sent back to tjie Com- 
missioner for considering stich evidence. Man- 
giah Chetty v. Ramiah Chetty, 18 M.L.J. 
566 

White, c..j.,^ni> Sankuian Nair, j. 

Yakirs* Regulation (Travane&re]. 

(1) Power of Court to go behind agreement 
between valil and client and fix reasonable 
lemuneration, 

UiidcT the Vakil V Regulation the Courts have 
power to go behind the agieement between a 
vakil and bis client, and fix a reasonable aAiount 
as remuneration for profcswsional services render- 
ed by the vakil. 

Such agreements arc always w'alohed with 
jedlousy by Courts of justice. 

The bill don of proving the barnesh of such 
i agreement is always thrown on the*party claim- 
ing under it. Krishna Sastriyal Padma- 
nabba Sastriyal y. Kochen Matheni, 23 T.L. 

1 B. n. 

FtOViNDA l^ILEAY AND LTTLKAVAt.OM* 
JJ. 

Refetences — 20T L.R. 2:n ; 29 C. 595 , 12 A. 
169, h\, 13 T.L.R. 219, R. 

Valuation of land. 

f(See Ac I I of 1894 (Land Ac^juisition). 

• 

Valuation of Suit. 

(1) Suit for possession of land — Definite por- 
tion of levenue paying Khaia— Value for 
purpose^ of juiisdiction — J^irisdiction of 
Court to pass decree for pre-emption wheK 
the sum payable exceeds the Court's lecu 
niary jurisdiction. • 

In a suit for the possession of land, whore 
the subjeot-m.ittor of tho suit is a certain por- 
tion of a khata separately* assessed to revenue, 
the \alue for the purpose of jurisdiction is 30 
I times such portion of the revenue of the part 
* as ma} Ix' ratcably payable in respeet of that 
J part. 



A Cpiwt has, %iQ Jfarisdiofcion to ^r«e 

ior |»ii^-ejtipticro iwiijrc th^fiw p&jfaWoxoeeds | 
thelimiffe of the <Jottrt’9lp0cunLiary jurisdietioo*! 
(aj. ^ata y. Khan Bahadur, 46 1908*^^ I 

^4 P.W.E. 1908=^X72 P.L.B 1908.* "" 

' * • i 

i ClaIik, c.^ , j 

R0fmnce :— («) 16 P,E. 1908 (F.B.), ■ 

(2) of Iflnd btj demoUUon of house 

tkefeon or on ^yhent of Go^npeusatton for 
iir^V aluation of suit for <^urpdsJS of ju»is- 
dwfion — Ctvtl Qourts A(^ {Oudfi)^ S, IT — 

• 

The defendant held Some land of the plains 
tiff oujcOut and built a house upon it disregard- 
ing the latter's notice to him fo quit the land. 
The plaii^ii£E Ba||d for the domolitioo ,of the 
building and the restoration of the land to him. 

grent on to say that, if for any reason the 
Court could not order the demolition ot the 
building, a decree might be passed in his favour 
for possession on paymout of compensation for 
the building. The building was found to be 
worth*’ more than rupees one thousand; and 
the MonsiS, m whose Court the suit was filed, 
held that the bfiilding was part of the subject- 
matter of the suit, within the meaning of 
S. 17 of tho Oudli Civil Courts Act, and returned 
the plaint for presentation to tho proper Court, 
on the ground that tho value of the subject- 
matter of thd suit exceeded Bs. 1,000. 

Held, that the subject-matter of the suit was 
the value of the property which the plaintiff 
Said he was entitled to take possession of (a), 
and that tho case should be restored to the 
Muasiff’s file ancl^ disposed of according to law. 
Shaikh Nawab Ali y. Durga, 11 O.C! 45. 

CH.AMIKB, J.C. 

Be^ferences : — (a) 4 A. '130 and 23 M. 84, jR. 

• 

(3J Suit for d&claratiun that sale of ancestral 
arj'ticulturaiyimd would be void after a}ien- 
' or's d^ aih — Punjab Courts Act, 5, 40 (b), 

For purposes of S. 40 (6) of the Act, value 
h£ a suit for a doolaration that a sale of ancestral 
agricultural lane by a male proprietor would 
be voi^ after the alienor’s death, is the value 
oHheland calculated at thirty times the land 
revenue, and not the amount of cotisi deration 
for^heaale. jAUay/cTehtta, 60 X^R. 1907 
(P.B,)-76 P,W.B. 1907 «79 P.L.B, 1908. 

Ohattkaji, A?rp Battioaw, jj, 

Bsfmim ;*-^145 P3. Ital, Apir. 


1908. iw 

'^alaMon of ^ 

* teUion ofCourt-f00^ValmHon fOr^ur^^s 
of jurUiictioft-^Cotttt Fees 4c/, S, 7, IV 
</)— Ewi/s Valuation Aety S, B^Iomr 
Burma Courts Aoty iSi. 8 (A), itS : ' 

In an administration suit the Ooiirt'-f^ bil.tho 
plaint should be c<^putod oA vaforerji on thb 
estimated value of the share claune^* the 
plaintiff, under S. 7, iv ()f'of the Court P^*e& 
Act ; the(^ value for purposes of jurisdiction ia 
the same, under S. 8 of the Suita Valuation 
Act, 1887. 

Tho Court to which the appeal lies is deter- 
mined by* the value of the smtfi.e., the share 
claimed by the plaintiff) under S. 28 of the Lower 
j^rma Courts Act^ 1900. Ma Ua y. Ma Hmoii, 
4 L.B.R. 279. ' 

Irwin, o.c.j. and Ohmond, j. * 

! References C. 680, Diss ; 18 B. 209, F ; 

I 7 B. 126 ; 7 B. 535, cited a id F ; 12 A. 506, R. 

(5) Suit for |pssession of house valued by 
plaintiff at Rs. 90— Decree on payment to de* 
fendant of Rs. 034 and odd, value of improve- 
ments effected — Jurisdiction of District Judge 
to entertain appeal — ^l^aluation of suit for pur- 
poses of Court fee and jutisdielbioa. See Oouut' 
Fbks Act, No. 7, 19 P.R. 1908. 

(6) Suit by reversioner for declaration that a 
mortgage by widow will not' affect iv’s interest. 
See Act XVIII of 1884 (Punjab Ooukts), 
No. 3, 42 P.R. 1907 -=100 P.W.K. 1907 «6G 

08. • 

(7) Dtdaratory suit by «9l)joctor against 
decree-holder and judgment-debtor— Valuation 
of suit for purposes of jurisdiction and course 
of appeal— Giv. Pro. Codci^ Ss. 278, 283 and 617. 
See JuiiisincTiON (Genekau), No. 1, 74 J^.W.R. 
1908. 

(8) Suit for foreclosure of mortgage— Subject 
matter, valuation of— Jurisdiction. See Mo^t- 

I GAGE (Fokeclosurb), No. 4, H O.C, 164 ^ 

(9) Issue taken as to, in Muillaiff’s Court— No 
evidence adduced— Waiver— Interference by 
High Court in second appeal. See Crv. Pro, 

Code, No. 259, 8 O.L.J. 266. • 

« 

(10) Redemption suit. See Act XVIII of 
1884 (Punjab CotiRi^). No. 3-a, 197 

1908. 

(11) 4Buit for possession— Upon what basis 
♦ should such suit be valued— Plaintiff’s casjfj’ 
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Valuation of Suit~-(CuyicZz( led). 

not defend. int plea^^, should he looked t«j. See 
Act XVIII ov lH84^*(Pi njai? Coi uts), No. 3-6, 

199 P.L.R. 1908. 

• 

Vendor and vendee 

( 1 ) Mortgaife—lhghts and ^osiivm of tendee 
» of a share in. joint mortgaged jnf^jjertg ntheoi 
il is redeemed in part or whole htj his moneii 
—^Anievdvieni of plaint in ftnlhet appeal, i 

field, that \vhc7) a vender ol a share ii» a joint 
propcity alread\ mortga^^c'd bj .»11 its owij#*rs 
redeems whole of it b> Ins own money, ho steps 
mU) the position uf the original nn^rlgagoc, in 
respect of the shaios ol the olh» r «o-sharers, 
and acijiiiros a charge ihercon, and that the 
co-sharers have no right take possession of 
their sliaiep without paving, to the vendee 
their (juota ol the niottgagr-inoncy. 

Priutife 1'ndi.i tlie i ncnnistaneos oi this 
ease, plain till was allowed ift amend his plaint 
m futther appeal Fazal Din v, Budha 
P W H lOOK 

('ll \ rn Kjl \Nn -Immnmonj , i . 

(‘i) Vendor v lien for uupaal punhase 
monofj — Itemedg wkm sendee has alienated 
ifie jnpeitti foi the dis^ haige of icndoi'^ 
Uyj)f>lheiatio?i debt Daynages- 'I lavamon 
f, imitation. Regulation , Art ly*. 

I 

Where jdaintili >ucn dcteridani for d^inagoh ' 
on the ground that tin loleabo deed oxetnted i 
b\ defendant as part of the ccnsidoration foi i 
the s.il»‘ dood liad become u^eles^, nnd tbai 
Iherc wis thus a br«’S,i h of an implied warranty , 
of lath*, it v\.i.s held ih.»t the pl.iintilT \va-> ! 
t utitlod to sue e?*d, * I 

'rhe .iccopUn*"* ol a « nllatenl >ecnniy h} the | 
vendor doe- not ryise/v* to extinguish Iho vemdor e | 
ben lor impaid purchase nimiey, but the -.ale 
would i>o doeiuod to be ,'xtingiubhed il on thr 
evidence, it be found that by rhci acceptance oi 
the semintv it v\,is lul.endi d to cxlingiush such 
lien. Held, also, that the sini w.isgovernod bv 
an 1‘1‘2 ol ihe Ijimitation Ktgidalion. Raman 
GovindaiiY. Sankaran Yalayudhan, 21 T.f 
H. 51. 

S\i>vsJVi \iv\i(, V I, \M) Him- i 

ltefeieme-^^21 T.L R pil, R. 

,t (^y ^ulo~-Corenan.h by lendoi Pre-eniptMon 
* Decree against purchaser in suii*hif pre- 
^mplor— Vendee's light and vendor'^ habi- 

util DiKar .lawedAr." ’ 


'J7h 

Vendor and vendee— 

Wheie, shortly after the defendai't M>ld U 
plaintiff a bouse purcjjbased by hersell^ recently, 
and covenanted for title and coiitraoted that 
she would indcninifv the plaintiff against any 
lo'-s that might an si' f>\ rcat^on of t4ie bargain* 
being anrinlled ,at the instance of any orio, 
includini^ a pre-emptor (a), a third person 
brouqht a suit for pro emptioii against the 
original V( ndt^c .ind the p^ruc.s to the present 
suit and obtained j decree fm posschsion, held, 
that the 'pi^iintiff (purohasiu) was eniitled tt 
lectwer liom ih^* vendoj, (defendanlf th*' lob« 
sustained in the transa^ion 

The words “ dij/ar da wWar,’ mono ol the 
clauses in the vendor’s corituuton winch the 
vendee relied, being \<‘iy wide, they ineJudoo 
a poison cl.iimmg property ivy rifht of pic-emp 

tion. KhonmoD Bibl v, Shah Mali, 1 )1 P.R 

RAJ■1U.V^, I, 

Itefchncrs (a) Cu P.K. IS8I , 4 3 >7, /> 

(1) Defendan! a Siona. lid** jiunJiasa ^rnthoui 
iwlne of iLainnj)'^ claim oi meair of a^er 
taming '•i - .Defendant mi taking any •iteps 
•0 liegistration office Defendant 

\ an not plead dm doligonee. 

The defi ncc in thi^ case was tw'o foM, Kiist 
iht plaintiffs woio put to strict prool ol then' 
title , -econdlv , o fendant ^'.aid Iw' w.i- ,i oona 
//a« pun hasei withoin notir e of plaini liT^ « l.inri 
<*r means ul ascertaining it. 

field on the I videncc ihat tho plan- tills bad 
piovrd ihcn pinohrisc. 

Held, also, on ibe evlde lec, fbat tbr dcicndani 
never look any stops to scari b the Registration 
office ai all, and that, il he bad dime so, ho 
would have found tlnit bis vondoj was noi tho 
owner ol 'he land , and that, flierclorc, bo 
cannot bo heard to svv^that be took reason 
iinle sicp^ to ,i,s«ortain that h’s vendor had 
power to ^cli. B Rungasawmy Naidu v. 
Maduray Pillay, Roy Bahadur, tt Hm, (j.R 
437. 

IiivviN,! u, A’tn Okaionu), i. 

I ( j) Right to haga-<Juiharrvi~-li\<^hU oi land 
lord to d<i]m it fiom vendee— Wajib-nl ar>.Sc« 
IUi,>-i-LH\nAin \r Ntu 1, li O.C. 01. 

[(j) Si-o Sauu. » 

Village site 

Righ’ of Revemii-authojitjcs tog^ant jioition* 
of— S<'o NM’JUiVT, No J,4M.T..T 140. 

3763 611 
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Vdlantavy payment. 

(1) Money paid by purchasers of mortgagees* 
rights in cerium land for satisfaction of decree 
against mortgagee to prevent property from 
sale is— Wbethor reoovorahle by purchasers, 
Where proviwuB suit^ under S. 283, C P.C., de- 
clared purchase imperative. See Contract Act, 
No. 21, A.W.N. (1908), 58. 

(2) Husband’s debts paid by wife in his life- 
time— Payngint is a— *Sep Hindu I^aw (DhUTs), 
No. 0, 5 A.L.J. ;m 

• • • 

Wagering contracts. ^ ^ 

(1) lAabilittf of principal to pay oqenisums 
due on account ofwoQcrinq contrnct—Con- 
troA Act, S. 30~- 

A cash p£^>ineiit|^)y an .agent on account of a 
simple badm tiansaction entered into on bibalf 
of a principal ib legally rceovcralile from the j 
piincipal So too, where (jnforceable liabililies 
are incurred by an agent on hadm transaction, . 
they are rcco\eralile from the principal P\ ; 
enforce.'iblc liability is meant aliabilitv which i 
the ageift cannot resist or repudiate at law. | 

If an agent dealing badm for a principal ! 
lose^ a sum of money on th(' transaction and, | 
having no previous account with the third 
part>, authorises him to enter up in his books 
a debit against him (the agent), the agent, 
without paying the money, cannot recover the 
amount from his prineipnl. 

If in sui'h a case, the .igont already has 
dej^lings with the third partv and is owed 
money bv him on accounts with which the 
principal has no concern, and ihe sum lost as 
aforesaid being less than tlie sum due to the 
agent is mottled by a ciedit in the agent *.s books 
and a debit in the third paitv s bo<^k, the 
amount so credited debited is recoverable 

the principal. , 

In a similar case if the chsbt owed to an 
agent is lc°.s than the .'jum lost bv him on 
account vi his principal and the iiiattei is set 
tied b) a debit and credit a? aforesaid, plus a 
pifymont in cash of the balance due bv the 
agent, he can recover from his principal th** 
amount adjusted bv credit and dfibit and the 
amount of the cash pavment 

H in such a case the# sf^ii already owed to 
• the agenL bv tin third pjrty is •equal to the 
sum lost as aforesaid o th< third party, and 
the agent ^y.ithori'.es that party to set off one 
against the other in his ' /oks and treat the 


Wagering eoatraeti— (ConeJud;^). 

sum in question from his principal. Behari Lai 
Y. Parbhtt Lai, 79 P.B.* 1908 (r.*.)=130 
P.VV.K. 1908. * 

Ci.AUK C.J., Reid and Johnstone, jj.* 

References —74 P.R. 1908, overfilled ; 38 P. 
R 1895, 40 V.H. 1901; 23 A 1G5; 8 Bom.H.C.R. 
131 , 29 C. 401 : L R 4 Q.B.D. 685 , 64 L J.P. 
1 C. 62 , L.R. 10 Q B D. 105 , L.R. 13 Q.B D. 
I 779, if. 

! Wages. 

i fl) Suit for — Bate fixed by record of rights 
I —Jurisdiction. See Jirisdiction (of Civil 
I AND Revenli: Coi iiTS), No 2, 41 i‘.R. 1908. 

[ Waiver. ^ 

(1) — w a question of fact— Appeal to Vnvy 
Conned— Ground not talen if\ the Ap^ml 
Coufi in India 

t 

A question of waiver was decided adversely 
to the Appellant by the Court of first instance 
and was not submitted for review to the Appeal 
Court in India , 

held— that, the question being one of fact, the 
Judicial Committee had no powci to entertain 
the appeal. Dhanukdhari Singh v. Mahabir 
Pershad Singh, 11 C.W N. 739 (PC.)*r)C.L. 
J 11--9 Bom. LR 051-2 M.L.T. 193=17 
M.B.J 353=14 Bur L.R. 1 

' 1joui> Bobi'uison, Loud Coli.i.n^ and Sir 
! A in nun Wilson 

(2) Case where leave, under cl 12 of Lotter.s 
Patent, Calcutta, 1805, jequired hefoie Court 
can entfjAam suit— Defendants on service tjf 
writ or. bim taking no step in the aolKm 
except moving to set aside the seivicc ot wilt 
cm bun — Defendant’s actuffi a waivei of objec- 
tion bv jurisdiction. See Lmtehs I*atent 
(Calc i/ita), 18(>5, No. 1, 7 C.L J. 441. 

(3) Voluntary waiver of right to examiiio 
accounts— S(‘ttlcmcnt of accounts — Promissory 
note for oinoiint found efue— Right to re-opeg 
accounts. See Aucoints, No 2, 10 Jiom. L.R. 
281. 

• 

(4) Whethei mortg.igor’s appoannj^ to con- 
test defective notice of fortclo'-urt), issued to 
him under Keg, VII of 1800, and his offering to 
pa^ proper persons enliitled amount to wiiiver 
of righlf to take lidvantago of legal defeats of 
the notice in subscijuent suit for redemptior^ hy 
him. SoS Monn.Ai.r (REnrairnoN), No 8, 28 


act "nut as squared, life agent can recovir the I P.R 190^^ 
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Waiver— (CowcJ|M(itf<i). 


(6)— not made by pre-emptor of his right of 
pre-emption by supply receivin;,^ from vendee 
mortgage-money due to him on security of pro- 
perty. See Pke-kmptiok, 15 o. 9, ^9 P.L.K. 


. 1908. 


« (6) Acceptance of rent after expiry of notice to 

quit^ if waiver. See Landloud and Tenant, 
No. 24, 12 C.W.N. 1069. 

Wajib-ul-arz. 

(1) Construe tion of document— House tax— 
Cess— Rent. 


a 

Under the wajib-ul-arx of a village, called 
Badhakund, the zemindar was declared to be en- 
titled to oijo iaLa (six pies) ^)or month for every 
house from the occupants of the village, and 
also from the owners of shops and temples. 
Heli^i that this pu\mcnt (which was called 
^‘gharghanna'") was not a hovse tax or cess, but 
merely ground rent and did not require special 
sanction Balwant Singh v. Shankar, A W.N. 
(1908), 96 = 5 A.L.J. :K)l = JiO A 2;ir>. 

Stanley, and Bvkkitt, j. 


(2) Malguzars of mama Jawat in Nimar 
distnctSuit to recover tJv^ site of a house 
tn the nbadi—Cl. IX of tiajib-xd-ai ?- 
Transfer of ^ ight. 

The plaintiffs in this litigation are the mai- 
guzais of mauzri Jawar in the Niniar distiict 
and sued to recover the site of a house in the 
abadi on the ground that it had boon sold by 
the original tenants in coiiti avcntion of cl. JX 
of the wajib-ul-arz. J’hoy obtained a fjcercc in 
the first Court but the claim was dismissed in 
appeal by the Distiiet Judge, who held that the 
wajib'iil-arz docs not .prohibit transfei of the 
light to occupy a site in the abadi. The wajib- 
ul-arz contains the following clause Every 
person is at liberty to sell or mortgage the 
materials of his house on leaving the village oi 
airy other occasion, bui he cannot so dispose of 
his house-bite, which belongs to the proprietors. 

ifeZd that the wajib-ul-arz relied on by the 
District Judge fjid not support Ins conclusion 
that the right to occupy may be transferred by 
sale. TheW^e was remanded to the District 
Court with directions to re-^admit the appeal 
and to determine it afresh on the merits. 
Hitiram v. Rup Khan, 4 N.L.K. 155. j 

Dkake-Bkockman, a.c.j. 

> 

References 1 N.L.B. 93, D , 27 A. 388 and 
27 i'. 666, fi. 


WaJlb-ul-apz--(Co>ic/«de<f), 

(3) Cl. 11 of the Noffpur wajib-iil~nrj — Cun- 

striictwn — 1 tamfer of right to house 

built on village ^ite — Origin and firssuntp- 
tion as to occupauey. 

■ ■' 

A light of occupancy by oile person of the 
land ot another cannot be assumed. The pre- 
sumption is the other way. Occupancy is 
obtained by contract, by jnesciiptiony or by the 
force of statute. '» * 

*C1. 11 of the imjib-ul~ar^ piecludu^a trans- 
fer of the right occupy ia house built on the 
village site with the pennisMon of the malguzar^ 
and the malguzat can eject the transferee as a 
trospassei (a). Govind Rao v Amrit ^ Rao, 4 
N.L.R. 149. 

Stan YON, \ j.c * 

Reference —{a) 1 N L.R. 93, Diss 

(4) Construe tion of special heading, uiz.^ 

“ Daztur darbab hag shafa," in relating to 
pre-emption— Whether such heading imports 
I ustom or central t. See Pkj.-i;mition, No 23, 
A. W.N. (1908), 98. 

(5) Construction of — as to whether light of 
prt-eiJiplion embodied therein was one exist- 
ing by custom oi created by contract. See 
ruE-EMTTJON, No 20, A. W.N (1908), 121. 

(0) , construe* ion of — Sharik-hukiat -Mahk 

— Owiict of losumcd inuali— Pielerence over 
co-shiirers in othei khcLta, See I *10 kvittion, 
No. 27, 5 A.L J. M02. 

(7) Constiuc tiun of— Bight of Hindu widow's 
brother to pre-empt in prsfeicm e to co-sharers. 
See Piir-KMi'TiON, No. 17, A W.N. (1908), 69 

(8) lOvidentiary value of cbakwai icnjib-ul- 
ar 2 — Conflict between eailiei and later See 
Ibci.-EMi’TioN, No. 18, 44 P R. 1907 —82 P.L.R, 
1908. 

^9)_entiy m, by proprietors of mahals — No 
evidence of a custom of pre-emption pnsvaihng 
m mahal. Sec Pia -nviniON, No. 7, 5 A.L.J» 

79 


(10) — recognising right of pre-emption on 
same iirice as paid by strauger— No right inter 
se among different clai^e^ of pre-emptors. See 
PfiE-EMiTioN, No. 32 ,*5 A.L J. 055 

(11) Tenant’s right to cut down trees — Con- 
sent of the landlord— Ref u.sal of thft consent, 
grounds for. See LANDrxiHD and Tenant, 
No. 20, 2 T\R. 1908 (Rev). 
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Warrant. ^ 

Whether warruDt ohu be issued against a 
pleader \^o fails to appeal in answer to a charge 
preferred against bun under S. 14 of the Legal 
. Practitioners’ Act. Sec Act XVII of 1879 
*(Leoai. No. T) H M.Ti.T. 2H7. 

Water. 

Easements — -Right to watoi whoucvei water 
was sold tf> the ownej ol the stirviont tenement 
by Government. See*EASfMP'N'rN \C'i (V ot 

1882), No. 1, 4 M.L.T. 4H • * • 

• 

WateF-rate. * , • 

Lease silent as to apportioiiriienl of .toy no 
L,rease fri— Rule to be followt-d. See L^n’ot onn 
TfriANT, No. 29, 4 M.L.T. 46f> 

Widow B^marrage. 

(1) a Sec Act XV of 1856. 

(2) Alienation by widow— Effect ot f e-mar- 
nage— Legal necessity —Reversioner, See HiNor 
L\w (Widow), No. 18, 8 O.L.J. 54‘2. 

Wild animal. 

— , clephant-Escape and ^c-Oclptu^c-l’ropo^^y 
of r>nginal owner when ceases, Sec Ammm. 
No. 1, 12C.W.N. 547. 

Will. 

{1} JfJxecutcd /»,v Talwjdar — ComhmUon. o/ 
docinnent — Threati* ond ufidtua influence 
•^BevocMion of will-- Ajjplicafion of proxn- 
stons of tJie Indian Suc(es$ion Act~-Ondh 
I^lstatea Ai% andlU — S\uees!^\on. Act, 

• S. 57, 

Jleld, that a porticm ot a d<»cuuu'nt riia\ oper- 
ate a.s a will although another portion mav 
him nothing bo do with tlic will. 

Held, further, that the prosisions of ilu 
Indian Succession Act which have been made 
applicable to the will# oi Taluqdars and grantees 
app4 to all the wills and codicils executed b\ 
them and not to any parfcu ular class of such 
wills and codicils. Lachman Singh v Umrao 
Singh. 11 O.G. 102 (B). 

• Cl£AMIl(.n ANT) SaNDEKS, J. ( s, 

(2) Will of illiterate XieriiOK--'P'>ooJ of knowl- 
edge of contents of will pttrpoi hng to bear 
the marh ofUkterate te^tatf)r. 

Those who piopound will of <i person who 
can neither road nor \vr<i.e must prove rifiinua- 
tively that the tostat *r knew and approved of 
the contorts of will. * In the case of an il- 
literate person something : ^ore is required than 
proof thai.the executavt made his mark on the 


document. Knowledge of^tfae contents of the 
document cannot be inferred from the fact that 
he marked the doi'ument. Ram Praaad v. 
Jokhn, 11 O.C. yo. • 

CuAMirn, j.c ’ , 

tteferenc^ C.li J 100, H, . 

(3) Will by widow with eonseni of rever 
Stoner— Validity— Act VITI of 1H27, certt 
ficate of heirship under — Effect, 

Where a will is made by a Hindu widow 
with the consent of her iievt reversioner — the 
only rclatipi) interested in disputing the same 
— 'buch a will IS valid and binding. 

Whore the piov^ions of the Indian Bucces 
Sion Act are not applicable to a wdli, the Conrti* 
need not concern itself with Jbhe <iuebtiou 
whether the written will is duly signed by the 
testutiix and attAstad, but with the question 
whether the document contains the foriua.1 
expression of the wishes of the testatrix aa to 
the disposal of her property after lior death ; 
and whether it was made at a time when she 
was m her senses. 

A certiti<‘al.e ol heirship undci Act VlJl of 
1827 confers no further rights on the grantee 
of the same, than to permit debtors to pav 
their debts, and others who haNO the possession 
of the I'stiite to give up the possession to the 
grantee, to relieve themselvo? of fiifther habil 
ities. It does not enable the grantee to give a 
pcod title to a stranger respect of property 
owDT which he is not given any power of dis 
positiQn*ln the Will. Jiwanmal. son of Joth 
mal Y Nihalchand Hiranand. i Rind L.R. 
196. 

VUAT'I i\M» Cl«)U( II, *1.1 

(4) Due execution of. 

Where a will purporting to be signed by the 
testator and si'Veii uitncsse.s, of whom four were 
stated to be respeebabW was*produced within 
thrc'e days after the testator s death, and tHferc 
were .several oircumstances corroborating the • 
evidence given by the four witnesses, and where 
the weight to be given to the other evidence m 
the case was not shaken by the teifHCs put forth 
on appeal • 

• Held, that iberc was due execution of the w^Jl, 
thougfi the plaintiff and the other three witness- 
es vverj not ex.iiTiined, and though the evidence 
referred to was liable to suspicion and to the 
common t? made on it in fhe Court beiow. 
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Will— (OonrtrtM^), 

Muiiamat Chand^ Dei v. Madho Sara, 14 

Bur. L.R. ‘2 (P.C.). , 

JjOUDS Ashbourkk, Macnac.hthj(, Atkin- 
feon ANP Sm Arthur Wilson. 

* {^) Cojistruction^Meminq of “Bapika Van- 

• shamauthi.'* « 

1’ho Lostator gave by hia will a power iu hib 
.widow to adopt a sou to him fioin a class de> 
scribed as “ Mara Bapiha VansJumanfhi.'* 

J[eld, on a construction of the expression, 
that it meant ** from amongst my paternal 
agnates,’* and not from • amongst the des- 
i endants of my father ” Dayabhai I’apidas v. 
Chunilal Hurgowandas, 10 Bom. L R. 07. 

•fLNMNs, C' J., OmaNDAvVhKAU ANO Hr.ATON, 
JJ. 

l6) Be(iueU with private in&irtichons {filing 
pecuniary legacies to Certain parties and 
hulk ir Opel ty to CUui ch—'l-rivate tns- 
huctwnsof testator suppressed bu legatee- 
appellanU-Validity of will — Trusts Act, 
S. 5, proviso to Ss, J, 81 and S3—Apph- 
cabiUty ofS, 8J -^Applicability of Knghsh 
I taw —Effect of such wiU—Fraud--Esiop- 
pel — Contract— fjeiters of Advimisti aiwn 
tight to. 

I 'ctition for gi ant of Lettei h of Adiiiinistra- 
tjon of estate of a Roman Catholic priest, with 
the will apDcxcd by whi( b the petitioner was 
made residuary legatee A caveat was put in b\ 
one of the next-of-kin, alleging in effeit that 
the testator had beqftcathed the cstaU' to tlic 
petitioner, subject to certain instruetjjons as to 
how the property should Ik' disposed of, and 
that the petitioner had fraudulcnth i-uppresR- 
od the private instructions left by thi' testator 
in Older to claim the estate foi himsoll It 
was found that the will did not really express 
the intentions of the testator, as the plaintiJi 
undertook to dispose of the property in other 
ways, explained to him by the testator, and 
that the potitionci was aware, from th(‘ fir.sl, 
0 ? the testator's intention that the property 
<»hould be disposed of accoiding to the testa- 
tor’s instructions 

Meld, t2ia^ if an individual on his death-bed, 
or at any other time, is persuaded by his heir-at- 
law, or his noxt-of-kin, to abstain from making 
j will^ or if the same individual, havn^ made 
Jb will, communicates the disposition to the 
per^u on the face of the will benofited^by that 
disposition, but at the same time, says to that 
individual that^he has a purpose to answer 


Will— (Con/i awed), 

which he has not expressed in the will, but 
which he relies on Jhe disponee to carry into 
effect and the disponee assents to it either ex- 
pressly 01 bv an\ mode of action whi<‘h the 
disponei' knows must gi\e Jilje testfftor the ini * 
pression and belief that he f^y iisseufca to the 
request, then undoubtedly, the heir-at-law in 
the one i .ise, and the dihponee m the other, 
will lie converted into Ir^istees simply on the 
ground that an individual shall nf>t be bene 
f^ed by l\i^o\vn personal fiaiid (//), 

The piovisolu' S 5 ot'^hc Indian Trusts Act 
winch embodies the English equitable rule 
makes the English Law applicable to Iqdia (b). 

Pet Wai Lis, J The pre-.ent enso does not 
< ome* witbin the piovisiouS of S* 81 of tluj 
IVusts Act and on the other fund, there is 
st.itutory authuriiv in the Act for apply ii?g the 
principles laid down in the English cases. 

Per CnnivM. — \\ht*u a legatee or trustee 
claims as universal legatee, and suppiCsMS U u 
secret instructions given by the testa toi without 
stating what the V aie, with the evident iiitcn 
tion of retiiiiiing the estate himself, it is cloai 
that the Lci,U*rs of Admiinstiation would enable 
him to commit fraud, and. theiefore, ought 
not to be granted. 

Pn SvNKAUAN Nair J, — H. 81 of the Trusts 
Act applies oven if the testator lutendiiig to 
dispose of the beLcfn'ial niti'iest to othr‘is leaves 
his estate to the devisee The woids " uitonded 
to dispose of tin* bcjK'ficial mb'iost then m ’ in 
S 81 have lefenuico to the disposal of ihe bene- 
ficml interest b' tin tiansfei nr will. 

Jn England, t'Videiioc .appears to 1 m* .tdiuissible 
only to piovc .« trust, but not to prove that the 
legal estate alone parsed. In India, once the 
evidence is admitted and it is proved that the 
devisei is oiilv a trustee, •be takes no beneficial 
inteiesf m the pioporty, but holds it oi»ly for 
the benefit of the testator*^ legal representative 
(c), but undei the English Law', he holds it 
absolutel) except where knowWdgi* of the tes- 
tator s wishes and a fraudulent intention on the 
part of the devisee, or except where an admission 
by him that In* holds merely as trustee, is shown. 

ObztcT.— Under the Indian Trusts Act, the 
beneficiarv has no ^vtu^te oi interest in the 
subject-mat teii of th^ trust , he has only u right 
to piooeed agriinst the trustee, 

Per Sankauan NaIu, . 1 . (Wallib,^., dissent- 
ing), S. 187 of the Indian Succession Act is iity 
bar to a claim bv a beneficiarv against a legatee, 
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Will— 

entitled as universal legatee to Letters of Admi- 
nistration to enforce the trust, which a testator 
has created by giving secret instructions not 
embodied in tbe will. 

Per S^fNKAiusi* Saib, J. — Though the title of 
an administrator does not come into existence 
niitil the grant of administration, when grant- 
ed. It reifies back to the time of the death of 
the testatog. and u^eje the act is done by a 
party who afterwards becomes ajiamistrator 
for tbe bpnefit of tbe estate or to fulfil the wisfies 
of the testator, the delation 4>ack subsists and 
tbe act 18 valid. Where a person is both an exe- 
cutor de sea tort and tbe universal legatee, he 
has all the liabilities that belong to the char- 
acter of execute^ and universal legatee and 
(.annot plead ehis omission to ol)tain Letters of 
Administration against a beneficiary seeking to 
enforce the trusts that the legatee is bound to 
discharge. 

Per WALiiiB, J. — A legac} cannot be recover- 
ed without administration of the testator’s 
estate, and, where there has been no grant of 
probate or Letters of Administration, a suit by 
a beneficiary to enforce the trusts fails (d). 
Louis Kunha v. Coelho and Louis Kunha v. 
•Souza, 18 M.L J. 158-31 M. 187. 

Wallis and Sankahan Naiii, jj. 

liefefences,—(a) 4 E and I. A p. 82 (97), F. (b) 
30C. 783;22A. 149(P.C.),29aM.3i56(F.B ), R,; 
16 M. 424, /i ; 2 K and J , 830 20 Ch. 1 ). 581 , 4 
L.R.H.L. 82 (88) , 3 Ch. p. 802 , 1 Ch. 403 , 2 
Cb *220 , 1 H.L. 198 ; 5 Viu. A,b B. 621 , 30 C. 
783, H. (c) 3 M. and G. 567. (d) L.H. 17 Ecj. 20, 
B. 


Will — {Continued), ^ 

\ ( 8 ) Construction of doq^ment — Mon$y **— 

I General personal esta^. 

Where a testator after clearly indicati]}g an 
intt^mtion to exclude entirely certain of his rela- 
tions from succession to his property, proceeded^ 
to bequeathe his ** money ” to two legatees, 
with directions as to its disposal, it w^as heli 
that the intention of the testator bemg*appa'- 
rently, from a perusal of the whole will, to 
bequeathe all his personal property to the 
legatees, it was not necessary to construe the 
term used in its strict limited signification, but 
the whole of the testator’s personal estate pass- 
ed. Cheda Lai v. Oubind Ram, A.W.N. 
(1908) 205=-5 A.L.J. 519. 

StANLKY, C j BSD BvilKlTT, J. 

Reference —25 Ch. D. 154. li. , ^ 

(9) Constrtictioy of— 

In construing a will, the test to he applied 
IS — What did the testator mean having regard 
to the words he used ’ In applying this test, 
effect must be given to the principle that 
“lethnical words of known legal import must 
have their own legal efiect, oven though the 
testator uses inconsistent words, unless they 
are of such a nature as to make it perfectly 
clear that tbe testator did not mean to use tbe 
technical terms in thoir proper sense.” 

Where there has been a devise or*bequest of 
all a man’s property, tbe generality of the 
disposition cannot be cut down, unless the m- 
tention that it should be *o cut down is clear. 

A wiH toiitainod the following clauses —cl. 1. 
— 1 will and bequeath to my dear wife Anne 


(7) document whether a—Consir^iciiou 

—Operation after death— lievocahihUj. 


A document which pontains diiections regard- 
ing the executant’s property after his death, 
which in certain circumstances may be revoked 
IS a will. 


Instruments not drawn by professional men 
should be liberally construed. 

The document in question in thir case would 
bo ineffective as an instrument of transfer of 
immoveable properties owing to the properties 
ret being specified in ^it^ but could be given 
effect to if it were a will , * • 

Held — that tbe docu>»)ent w*as a will Ram 

Jloni Dasi«9r. Ram Gopal* Bhaha, 12 C.W.N. 
.942. 

Mitha.ano CABPaua/, jj. 


in trust and lor her maintenance and support 
duiing her life all the iimnoy, propert), goods 
and chattels of which T may die possessed, what- 
ever and wheresoever situated, and t appoint 
my dear wife Anno sole administratrix of this, 
my last will and testament. Cl, 10 —I further 
will that my dear wife ^nne.^s sole executrix 
of this my last will and testament shall driajv 
from current deposit accounts, whether here or ^ 
m (ireat Britain, such sum or sums of money as 
she may require for her maintenance and for • 
the working and maintenance of my property ; 
and that she shall coceive and dispose of all 
processes, rents and profits fiom the said pro- 
perty % to her may seem best in the in/^eresRi 
of the property; and I empower her to sell ^1 or 
any parii of the property at any time when it 
may appear to her that a favouiable opportu- 
nity occurs. ^ * 
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Held, that the will conferred a life estate on 
the wife and that the testator did not intend to 
use words ** in trust '* in ol. 1 in their 
techiScal sense. Even if the woids in trust ** 
were given their legal effect, he intended the 
%ruBt for the benefit of his wife only. Held, 
lurther, that the words *'for her maintenance and 
support ** were words of description or motive, 
and would in no way cut down the estate 
“during her life” which the testator in 
terms gave to his wife. Mary Harriett Anne 
WlUon Y. George Oakes, 18 M.L J 331-31 
M. 283 = 4 M.L.T. 295. 

White, c.j. and Mildeu, j. '» 

Bejerence —(a) 24 C. 834 (P.C.), li. 

(10) Coas//‘uc^iou> Person a designata — Reason 
and vwtiue of gift — ^Adopted son’ — Descrtx>~ 
tidn. 

Where a Hindu testator •bequeathed his 
property to ** Lalta Prasad my adopted son," 
held, ill the absence of anything m the will to 
show that the fact of the adoption of the devisee 
was the motive or the reason for the gift, that 
the language of the gift was to be interpreted 
in its ordinary meaning as a gift to Lalta Prasad 
as a persona destgnaia, who was entitled to take 
under it even though the adoption was not 
proved (a). Lalta Prasad v Sallg Ram, 
5 A.L.J. 62 r»=AWN. (1908), 249 = 4 M.L.T. 
442 

Stanley, c.j., and Banfuji, j 

Reference, — (a 3 I.^. 253 = 20 W.R. 91, F. 

(11) Will, construction of —Intention— 
hppro^iiiate tbords — “ Cash " — ^foHgage 
bonds — Mohcy. 

In construing a nyll, what the Court is 
oonoernod with is to ascertain the intention of 
the testator, and if it finds that ho intended 
that all his moveable property should pass to 
the legatee, it should not hesitate to carry out 
the testator’s intention, even though he used an 
ina^giropriate worJ suchtbs “cash.” 

, No absolute technical meaning should be 
.given to such a yord as “money.” Parsanni 
ir. Ohareeb Das, 5 A.L.J. 708. 

Stanley, 8.j, and Bankkji, j. 

Beferpvses —25 Ch. D. 154 ; 5 A.L.J. 519, li. 

• . * * 

(12) Legacy, specific or demonsirative^Parix- 

cvlfvr fund not legally chargeable ictih pay- 
ment — Demonstrative legacy, non-adeMption 
o/— 137 1 14§, Succession Act, 1865, 


'SR III— (C oatiiiwed) . 

Demonstrative legacies will not fail, if tho 
particular fund, though in existence, ^ cannot, 
by reason of some provision of law of which the 
testator wasapparentfy in ignorance, be charged 
with the payment of the legj|p;^in question (a). 

Where the hereditary jagirs of a testator 
were bequcaihed to his surviving son, with a 
direction that out of the income of ^the said 
jagsrst bis predeceased sqp’d adopted non should 
receive a certain sum every year fiom the 
legatee, held, in the circumstances of the case, 
that the annuity vas a “ d.Jmonbtrativc legacy”' 
within the meaning of Ss. 137, !40 of Act X of 
1865. Bhagwan Das v Ram Das, 109 I’ B. 
1908. 

Clahk, c.j. and Rattican, j. ^ 

Reference — (rt) 9 H.L. Cas. H8o, li, 

m 

(13) Will — Revocation of— Registered ivill not 
found after death of testator— Kind ence — 
Secon lanj evidence — Burden of proof. 

The plaintiff, a minor, claiming undei a 
registered will of his grandfathei, sued to set 
aside an alienation by his father of property iu> 
eluded m the will. The original will was not 
forthcoming. A question arose whether a cer- 
tified cop\ of the will w^as admissible in om- 
dence . 

Held, that as, under the circumstance from 
the mere fact that the w'llTvvas not forthcoming, 
it could not be presumed that the will was re- 
voked b> the testator, the certihed copy of the 
will w'as admissible in evidence. Puran v. Toni, * 
204 P L.R. 1908. 

Rattdi\n, j. 

(14) One of several executors of will applying 
for revoiMtion of probate, long ago granted, of 
will on ground of its forgerj — Such executor 
entitled to have his name, executor, struck 
out of probate— Such executor h,is no It^cus 
standi to challenge will. See Piiohate, No. 2, 
12 C.W.N. 573. 

(15) Appointment of receiver m.testementary 
suit— Validity of will for dharmarlh. See. 
Receiver, No. 1, 39 P.R. 1908. 

(10) Right of hereditary shehait to bequeath 
his office bv. Sec Religiou^ Endowments, 
No. 2, 12 C.W.N. 323. 

•* * 

(17) Grant of Letters of Administration — Its 
revocation us regards a portion of the propertv 
of the deceased on the ground of antral will. 
See Act V op 1881 .(Prohate and Administra- 
tion), No. 6, 8 P.W.R. 1908. 
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Will— ^C'oaciudfct). 

• 

(18) Construction of wills— Be<iuoet to “daugh- 
ters and, then' respect i\ a sons ’’-^Bestriction 
of descent, to iiiiiJc issues — Ab^lute or ]ife> 

. estate- -Woman’s estate— Survivorship among 
^daiightorg-* Spinjual benefit- -Reminder over to • 
sons—Gift overlo daughters on failure of adop- j 
tion. See HiNor LA\^ (Winns), No. 2 12C.W ! 

N. 729 (P.C.) 

* 

(ri) Condition in, ttia.]> adopted son should taJ^e 
after widow if of good cbaracter-^Cipntingcnt 
intrrest-*-whetht r vmd for iinccrtamtv— wlfb- 
tber person adopting ihound nf<i to make a will 
See HiNin Tj\\\ (Adoj*i No 1, 12C.W.N 

mn, ^ 

Winding up order. 

ol— i xpeiiditun , im uiftid bv 
agent before ,sui h cider, <oine& within S. 221, 
Contract 2 \ cl. . Sc# (’on'imiai r \< i’ Nc» 38, 3 M. 
L.T. 2A7. 

Withdrawal of appeal 

On—, limitation foi « xcuutioii ot decree 
begins to mn from date of original doc/ee, and 
not from date on which Appellate Court aicept- 
ed withdrawal and elosed the matter— ^Limita- 
tion foi ixccutiOM of (jriginal dt‘crce. See 
Limitation Act, No no 87 T.Ij.R 1908. 

Withdrawal of insolvency petition. 

KftVit of- ‘On vt*.stiiig order -Whether '^uoh 
petition IS liig.tih (iijuivaloiKi to disiui'^sal b\ 
consent. Sec iNSonvKNCw Act (Si. 11 and 12 
\ H . C, 40), No. 1, 10 Horn, i K. 17n. 

Withdrawal of suit. 

(1) S?iit for partition by cu ~ Aiient,e^ 

of oDier (.o-fihafeni nuide paitie'y tothemnt 
-Suhscij uent suit by an altenee— Matufain- 
ahilttif of siat—l^eatf> to withdtmr suit 
with Ithffty to fi^c o fresh suit 

( )ae of !>ovcr.il Matitnnedan co ^hartis brought 
a suit for a. gL-nonil partition tif pr(>p*n‘ty, in 
which they impli'adcd the .iliOMO«‘s of some of 
the other co sharers as defendants, It was 
hold in that stntjthat it was uiineceshary to lu- 
l]uirG into the tights of the alicnocs, and that 
they should lie dirfetcd to a separate suC for 
their icmed) . 

Xttenvardi?, oi*o ol the Alirneoh brought a 
MUtfora shore m sporitie properh sold to 
him, making the co shaicrs part.icfi to the suit, 
but not imploading the other ahenco^. 

ft was 4U'td (1) that The suit was not main- 
tamable in the form m wy 4 ‘h it was brought, 
and, 


Withdrawal of wali— {Concluded). 

(2) that the plaintiff may be allowed per- 
mission to withdraw the suit, with permission to 
file a. fresh suit for the same subject-matter of 
the litigation. Pir Mian Nuralh wd.*Pir 
Arshad Shah v. Hussumat Arbab Khatu 
I Sind L.R. 187. 

PllATT aND OllOUCU. fj, f 

lieferemes — 11 B H.O.K. 72 and 77 . aHid 23 
H. HH5, foUotted. 

(2) Jieavcundei cl. 12 ol the Chavtei to insti 
tut(' ^iiil granted b\ Regibtrar— Order giving 
leave to withdraw *iuch suit and file fresh suit 
ultra t^ires— Order one directing plaint to be 
rcturm-d to pJaintiff--Limitation. See (h\ 
Pno. Com., No. 2.34, 12(kW.N 921. 

Witnesses. • 

Kx.imination ol witnessed- Biirdon of proof 
on detoiidant —Defendant deliberately closing 
his case without examining awitness whom both 
•^idcs had summoned “Defendant apphmg after 
closi of case for leave to ex. i.mint‘ such witness 
- \pplitation to be refused. Sec Civ. Pko 
( oni., No. 103 I N.l .R. 129 • 

Worship 

(1) Right ol ovclu-uc NVt^rfehip -\dmittingnow 
womhippeis contrary to usage- ‘Breach of Iru^t 
See Hindi Tj:mim k No 1, 12 C.W.N <148. 

(2) Kxclubivo Tight of— Whether right of wor 
.>bip mav bt restricted In) t class, when founded 
for n community Sei Maiiomkdw Law 
(Wam ) No 4, la C.W.N. 2h 

Written statement 

- of defend«in1 elannir^ ^et-uft—s. Whether re 
qifires ad i^aforem Conn fee. Sec Coi ivi 
No. l^sTlP.WR. P»0R • 

Zaildari. 

( 1 ) Claim of a candidate of the pteLailiiu^ 

tribe lu a .aih Sup^ioi ivjht. 

Ifcld that .( person who belongs to a prevailing 
triL in a /ail and is also otherwise tit to act as 
a '^aildar should bo given preference o\oi other 
candidates for th« post. Jafar Khan v. Rpja 
Azimullah Khan a J\W.K. 1907 (Rev.) =43 
P.L R l\m. • 

Wm.ki u. Kina NCI AD Commission lUK , 

(2) Vppointment unidc ou«appeal by the* 

Commissioner, when to be interfored with by 
Financial Cnmmisaioner, See Act XVII oS»*' 
1887 (Plnjau Rkvi’nit), Nc.3, 1 T\R 

J908{Re\.). , • 

Zeraft land. * 

Evidence — Admission of tenant— Sde Act 
Vin fiJ 1885 (BtNDAi TfiNANOY) No. 23-a, 13 
C.\\.N. 135. 








